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(i) 


STATEMENT OF QUESTIONS PRESENTED | 
| 
The amended complaint contained counts alleging (1) breach of an 
express oral contract, (2) breach of an implied-in-fact contract, (3) re- 
covery on the grounds of quasi-contract, and (4) that plaintiff was entitled 
to an accounting. At the close of plaintiff-appellant's case, the motion of 
defendant-appellee to dismiss was granted by the Trial Court. Later the 
Trial Court adopted Findings of Fact and Conclusions of Law as submitted 
without change. These conclusions of law stated that plaintiff had not 


proved an express oral or implied-in-fact contract or established that she 


was entitled to recovery on ground of quasi-contract. The peencns 
presented are: | 

1. Whether the negotiations between the parties, or performance of 
plaintiff and others together with the later partial performance, | ratification 


and acquiescence of RFC, resulted in an express oral or an implied-in-fact 


contract the terms of which were set forth in Wharton's letter of May 20, 
1940. | 
2. Whether the acts of the parties, as set forth above, established 
plaintiff's right to recovery on the ground of quasi-contract. 
3. Whether the Trial Court's Findings of Fact and Conclusions of 
Law are erroneous because contrary to substantial evidence. | 
4. Whether the Trial Court erred in refusing to admit testimony of 
prior dealings between plaintiff, RFC, the Bank and its stockholders to show 
that the transactions between RFC and the Bank were in fact treated as 
loans. | 
5. Whether the Trial Court erred in receiving into evidence almost 
all of the exhibits offered for "information" and subject to general 
objections. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE . 
Personal Notes of Directors - : 
Second $2,000,000 Loan and Dispute Over Directors' Notes 
RFC's Offer to Release Stock to Notemakers . | 
Foreclosure and Renewal of RFC Offer re 
Boggs' Dealings with Bank and Notemakers . . | 
Agreement Between Plaintiff, Defendant and Other Notemakers 
Release to Bedford, Chamberlain, Cartlidge and Conner, 
Reaffirmation of May 20th Agreement . : F | 
Ratification of Agreement and Transfer of Stock to Plaintiff : 
Acquiescence in May 20th Agreement . s =| 
Unproduced Records and Lost Files 


STATUTES INVOLVED ‘: 
STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT | 


I. Defendant is a Corporation, Does Not Possess the | 
Immunities of the Government, and the Actions of 
Its Officers and Agents are eae on it as on oa 
Private Corporation . 


. Defendant is Bound by the Acts of its Agents in 
Consummating the ren with Plaintiffs in 
May 1940 ‘ 


. RFC Authorized, Ratified, Acquiesced in and 
Approved the Agreement with Plaintiff 


A. Express Contract 
B. Ratification and Acquiescence 
C. Implied-in-Fact Contract 


. Law Imposes a Quasi-Contract on RFC which has 
Been Unjustly Enriched at the Expense of the Plaintiff 


. The Trial Court's Findings of Fact and Conclusions of 
Law are Erroneous as ee are aes to Substantial 
Record Evidence . 


CONCLUSION . 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


| 

On December 18, 1959, at the conclusion of plaintiff-appellant's case- 
in-chief, Judge F. Dickinson Letts granted defendant- appellee’ $ motion to 
dismiss the amended complaint, stating that he would not attempt orally to 
state the reasons or basis of his opinion and asked defendant to submit find- 
ings of fact and conclusions of law. On February 11, 1960, the: |tindings of 
fact and conclusions of law submitted by appellee were adopted by the trial 
court without any modification. The grounds recited therein for granting the 
motion to dismiss were that plaintiff had established no basis for relief (1) 
upon an express contract, (2) upon a contract implied-in-fact, and (3) calling 
for the court's imposition of quasi- -contract as plaintiff had not proved that 
(a) she had conferred a benefit upon Reconstruction Finance Corporation 
(RFC), or (b) that RFC was unjustly enriched. 
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STATEMENT OF THE CASE 
First $2,000,000 Loan 


Faia sels Dinca Danna nt Rit 

Trenton Trust Company, a banking corporation at Trenton, New Jersey 
(herein referred to as the Bank), in order to qualify for insurance by Federal 
Deposit Insurance Company on January 1, 1934, required $4,000,000 addi- 


tional capital funds. As a part of President Roosevelt's recovery program, 


the defendant * agreed to loan to Trentrusco Corporation (herein referred to 


as Trentrusco), a subsidiary of the Bank, the sum of $2,000,000 for which 
Trentrusco gave its note to defendant and purchased with the proceeds 
$2,000,000 of preferred stock A of the Bank, which stock was immediately 
assigned to defendant as security for the payment of such note (JA 73-74; 
95-A-1).” 

At the same time, to furnish a substantial part of the $2,000,000 addi- 
tional capital required by RFC to enable the Bank to qualify for insurance, 
Siegfried Roebling, plaintiff's husband and then a director (but not an officer) 
of the Bank, voluntarily purchased 18,700 shares of preferred stock B of the 
Bank at $1,870,000. Most of the balance of such issue was purchased by the 
five other directors referred to below” (JA 73-74). 


Personal Notes of Directors 


During 1933, to strengthen the Bank's weakened cash position, these 
six directors had given their personal notes aggregating approximately 
$585,000 to the Bank, which notes were then discounted and the proceeds 
used by the Bank to bolster its cash position. In 1933, Siegfried Roebling 
gave his note for $200,000 and secured its payment with collateral. The 
_ 


1 the Secretary of the Treasury has been substituted for RFC in view of its 
liquidation. The term defendant as used refers to the RFC in each instance. 


Z All numbered references preceded by a "JA" refer to the Joint Appendix, and 
those to exhibits are not preceded by any letter (although there are several exhibits 
in which a letter follows the exhibit number, such as 95-A-1 and 62-A-1), since they 
are referred to more often. 


2 Directors Bedford, Cartlidge, Chamberlain, Conner and Voorhees (a total of 
950 shares at $95,000), and other private sources (a total of 350 shares at $35,000). 
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other five directors gave their notes in the following amounts: Bedford, 
$100,000; Cartlidge, approximately $100,000; Chamberlain, $50, 000; Conner, 
$35,000; and Voorhees, $100,000. At the same time, certain slow but good 
assets in approximately the same total amount were taken from the Bank's 
portfolio and trusteed for the benefit of the notemakers, it being intended 
that the proceeds from these slow assets were to be used to pay the notes of 
the six directors (95-A-1; JA 73-74). | 

RFC required as a condition precedent to the loan of $2, 000, 000 to 
Trentrusco in 1934, that in addition to the preferred stock A of! the Bank, 
collateral approximating $500,000 be made available to mace tie loan. To 
make this possible the notemakers consented to the transfer of that amount 
of the trusteed assets to Trentrusco in exchange for an equivalent amount of 
stock of that corporation and to the immediate pledging of such assets with 
the defendant. | 

On January 1, 1936, Siegfried Roebling died. Pursuant to a court order 
of June 22, 1937, the plaintiff succeeded to his right in his portion of the 
trusteed assets, most of which were pledged with RFC as indicated above 
(95-A-1; JA 73-74). 


Second $2,000,000 loan and Dispute over Directors’ Notes 

In September 1936, an additional loan of $2,000,000 by way of purchase 
of an additional 100,000 shares of said preferred stock A was made to the 
Bank by RFC. At that time, to assist the Bank further, the Roebling Estate, 
with court approval, subordinated its preferred stock B of the | ‘Bank to this 
additional $2,000,000 issue of preferred stock A. After the negotiation of 
this second loan, a dispute arose between the Bank and RFC, én the one hand, 
and certain of the notemakers on the other, as to whether the notemakers 
were primarily liable on these personal notes. Four of the six notemakers 
contended that their notes were for the accommodation of the Bank and that 
they were liable only insofar as the assets (most of which were first trusteed 
for them and later pledged with RFC at its insistence) did not! satisfy the 
amounts due on the notes (95-A-1; JA 75- 76). | 


From December 1936 until February 1940, the management of the 
| 
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Bank unsuccessfully attempted to induce these notemakers (or the estates of 
deceased notemakers) to recognize their notes as primary obligations and to 
place them in bankable condition. On several occasions during this period, 
the RFC Board authorized its officials to enter into an agreement with the 


surviving notemakers (including plaintiff) providing for the release to them 


of preferred stock A pledged with RFC if the notemakers would recognize 
their notes as primary obligations and place them in bankable condition. 
During 1938 and 1939, negotiations were had between RFC and the notemakers 
or their estates, looking toward such a settlement. RFC had control of the 
Bank through its power to vote the preferred stock A and it postponed the an- 
nual meeting of the stockholders on several occasions in these years to work 
out such a settlement (95-A-1; JA 78-80, 198, 199). 


RFC's Offer to Release Stock to Notemakers 


Specifically, in January 1938, the RFC Board offered to release to the 
notemakers $367,000 aggregate retirement value of preferred stock A of the 
Bank,* if the notemakers would place their notes in bankable condition. This 
was part of an over-all settlement which provided that Mrs. Roebling was 
then to become the sole stockholder of Trentrusco and hence entitled to the 
balance of the stock and assets belonging to Trentrusco. This offer was 
never rescinded prior to the agreement between T. G. Wharton, attorney for 
plaintiff and the Roebling Estate, and Verner C. Boggs, a representative of 
the defendant, on or about May 20, 1940 (62-A-1, 62-A-2). 

The release of stock to the notemakers was again discussed by the 
RFC Board on January 18, 1939. The Board decided that even if it were im- 
possible to reach an agreement with the executors of the Voorhees Estate 
(Voorhees having died on July 29, 1938), RFC would nevertheless be willing 
to release stock to certain of the other notemakers, and it directed its 
Assistant General Counsel, C. J. Durr (who was charged with resolving this 

8 For convenience, plaintiff and the other five directors are frequently referred to 


as "Mrs. Roebling and the other notemakers." In correspondence the RFC frequently 
used this phrase in the same reference. 


. 18,350 shares of the par value of $6 per share and retirement value of $20 per 
share. 
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problem), to write the attorney for some of the notemakers to that effect. At 
that time, in January 1939, it was not contemplated that plaintiff would share 
in the preferred stock A of the Bank then to be released. She was to release 
her interest in the shares which were to be released to the other notemakers. 
In return, they were to release their interest in Trentrusco Corporation so 
that Mrs. Roebling, through acquiring complete ownership of Trentrusco, 
would acquire the entire equity in the uncollected pledged assets (62-A-1, 
62-A-2). 
On October 4, 1939, RFC instructed its Philadelphia Ottice to inform the 
notemakers that the offer to release shares to them would be withdrawn and 
suit would be commenced against them unless the notemakers' problems were 
resolved within 60 days. On November 8, 1939, E. Raymond Scott, RFC's 
Philadelphia Agency Manager, inquired of Durr whether the RFC's 1938 offer 
to release shares of preferred stock A was still open. On November 24, 1939 
Scott inquired again. Durr told Scott that the attitude of the RFC Board had 
not changed and that the 1938 offer to release stock remained open. On 
December 5, 1939, RFC's ies dite Office requested Scott in Philadelphia 
(in a letter dictated by Durr)” to inform the notemakers that the offer to re- 
lease shares to them would be withdrawn, suit against them would be com- 


menced, and Agency counsel would be instructed to foreclose unless adjust- 
ment of the notemakers’ problem were reached by December 6, 1939. How- 
ever, RFC's offer to release shares was never withdrawn (63, 63-A- 1, 
63-A-2, 64). 

Walton, Acting Manager of the Philadelphia Agency, so informed the 
Roebling Estate on December 7, 1989. On December 11, Durr wrote Scott in 
Philadelphia that Wharton had telephoned that the notemakers were to confer 
on December 14 and requested that no action be taken on the foreclosure until 
after the meeting. Durr told Scott that he did not object to withholding fore- 
closure for a week and to so advise the parties (65, 67, 67-A-1, Bt-A-2) 


5 rs. Madge Warner Tallman, one of Durr's two secretaries during the period Jan- 
uary 1, 1938 to January 1, 1941, testified that she and Miss Catherine McIntyre handled 
almost all of Durr's secretarial work during this period. Durr was assistant General 
Counsel of RFC in Charge of Preferred Stock =u She identified rite s initials, 
Miss McIntyre's and her own (then "M. W. ") on many of plaintiff's exhibits (64, 70, 72, 
82, 62-A-1, JA 354-357). | 
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On December 15 (a day after the notemakers' meeting), Durr placed a 
typed memo, containing one paragraph in his handwriting® in the RFC files, 
the title of which was, "Suggested Method of Settling with Trenton Trust 
Company Notemakers." The handwritten note initialed by Durr stated that, 
This was discussed informally with the Directors on 12/15/39 and they 
agreed in principle but no understanding was reached as to the date from 
which interest should accrue. C.J.D." 

The suggested method of settlement provided that (1) RFC was to fore- 
close the loan, bidding for all the preferred stock and other pledged assets 
the balance due on the loan plus interest and expenses; (2) upon possession of 
the assets, RFC was to tender to each notemaker, other than the Roebling 
Estate, preferred stock equal to the balance due on his note, if his note were 
placed in bankable condition and the tendered stock pledged as additional se- 
curity therefor; (3) the remaining preferred stock and other assets were to 
be sold to Mrs. Roebling for the balance due on the loan plus interest and 
expenses (68-A-1). 

Mrs. Roebling was to give her note in payment to be secured by the 
remaining preferred stock and other assets. Consideration was to be given 
to accepting her non-liability note which "for all practical purposes, place[s] 
the loan in substantially the same condition as the present loan to Trentrusco” 
(as Trentrusco had no assets other than the pledged collateral); and (4) the 
notemakers' notes, other than Roebling's, were to bear interest at the divi- 
dend rate on the preferred stock, which was to run from the date of tender to 
them of such stock. As stated above, this had been discussed with the RFC 
Board which had agreed in principle (68-A-1). 

No agreement having been reached, on December 19, 1939, RFC in- 
structed Philadelphia to proceed with foreclosure and not to bid in excess of 
the balance due on the loan, including interest and expenses. Upon completion 
of the foreclosure and reduction of the pledged collateral to possession — 
“with the elimination of the legal problems which have prevented the note- 
makers from reaching a satisfactory agreement among themselves as to the 
proposals heretofore offered" by RFC — RFC would be in a position to deal 


fe see eee 
6 Defendant stipulated that if Durr were called he would testify that this note and 
initials were in his handwriting. 
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individually with the notemakers. "Some arrangement on substantially the 
same basis" as heretofore offered by RFC was to be worked out. RFC indi- 
cated that in working out any such arrangement, it was expected | that the ex- 
penses of foreclosure would be taken care of by the notemakers (69, 70; 
JA 200-201). | 

As indicated above, in the meantime Notemaker Voorhees had died on 
July 29, 1938. His estate refused to participate in the negotiations. There- 
fore the Bank, on June 6, 1939, sued his estate. While the remaining note- 
makers seemed to be near agreement with the Bank and RFC in the Fall of 
1939, settlement seemed impossible because of the unwillingness of the 


Voorhees Estate to participate in any settlement (95-A-1; JA 198-199). 


Foreclosure and Renewal of RFC Offer | 
| 


| 
As a result and to make it possible for defendant to deal with the note- 


makers, other than the Voorhees Estate, on February 23, 1940, RFC fore- 
closed on the pledged assets, including the shares of preferred stock A, all 
of which are listed on Appendix A to the Amended Complaint. Thereafter, 
on this same day, when Scott informed Durr by telephone that the foreclosure 
had taken place, Durr instructed him to contact Eugene Fountain (Executive 
Vice President of the Bank) and tell him to inform all notemakers that RFC 
was now ready to deal with them. Durr informed Scott that the Agency would 
probably not be required to service the collateral as tentative arrangements 
had been made for sei to take over the assets and repledge them with 
RFC (69, 70, 71, 71-A- 0 

Immediately thereafter, on March 13, 1940, Scott wrote to nea thew J. 


McGrath, Chief of defendant's Examining Division, that in a telephone conver- 
sation on February 23, 1940, Scott was informed that the Agency probably 
would not be required to service the acquired assets — as “tentative arrange- 
ments had been made for Mrs. Roebling to take over the nace ‘and repledge 


> 
After the foreclosure Durr discussed with Wharton plaintiff's Siitivenses to take 
over all the stock and assets for her non-liability note. Although Wharton explained to 
her that she would assume no personal liability in such a case, she apprehensive 
about giving a note in such a large amount, fearing that if anything went wrong, it 
might affect her very seriously financially (JA 203-204). 


8 


them with us as collateral to a note which she was to execute" (71-A-1). 

Thereafter, on March 15, 1940, McGrath signed and forwarded a letter 
to Scott (dictated by Durr) and on March 20, 1940, Scott, in turn, wrote 
Fountain offering to release shares of preferred stock A to all of the note- 
makers or their estates (except the Roebling estate) who would recognize 
their notes and place them in bankable condition (72, 73).° The Roebling 
Estate was excepted at that time (as it had been in every other offer by RFC) 
as the release of any preferred stock A or other assets to Mrs. Roebling (or 
the Roebling Estate) was to abide the repayment to RFC of the first $2,000,000 
loan. However, as part of the proposed settlement embodied in McGrath's 
letter of March 15, 1940, RFC requested that each notemaker (including the 
plaintiff) pay to it his pro rata share of the expenses of foreclosure. Plain- 
tiff transmitted payment of such expense on April 19, 1940.° 

Meanwhile, on March 18, 1940, Scott had telephoned McGrath to ascer- 
tain the setup in connection with the Roebling Estate and the adjustment of 
the Trentrusco matter. McGrath was not familiar with the details, promised 
to talk with Durr about it and advise Scott. Scott wrote Fountain on March 25, 
1940, that when any of the proposals of the notemakers were submitted they 
were to be accompanied by a statement from the bank recommending the 
acceptance or rejection of each offer. Accordingly, on April 12, 1940, 
Fountain wrote Scott'concerning further developments of the notemakers and 
stating that Wharton, attorney for the Roeblings, had stated to Fountain, that 
"the indebtedness would be paid just as soon as the others interested in this 
Directors’ note matter came forward and worked out a deal that is satis- 
factory" (72-A-1, 74, 77, 79-D). 

Fountain reported to Scott again on April 19, 1940, that 


8 whis letter of March 20 was found in the minutes of the Bank's Directors meeting 
of March 21, 1940. 


9 In this connection, Durr, in a memo of February 23, 1940, to McGrath and Griffin, 
made this significant statement, "I further asked that he [Scott] get up a statement of 
all expenses in connection with the foreclosure sale so that we can make a prompt 
proration among the notemakers and require each one to pay his pro rata part before 
any preferred stock is released to him.” 
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''* * * The question has been raised by Mr. Wharton if the 
preferred stock A when released by your corporation, could 
be given to Mrs. Mary G. Roebling instead of the Estate. Our 
General Counsel has looked into the matter with our Trust 
Officer and the writer, and it would appear that inasmuch as 
the Estate is paying off the indebtedness the stock to be re- 


leased should come directly to the Estate."+ 
Significantly, a copy of this letter as found in the defendant's files contained 


this marginal notation, in the handwriting of Durr, "No stock goes to Roeb- 
ling Estate until we have gotten back all of p[referred] s[tock] loan" (79-B).1° 
Meanwhile, on April 3, 1940, the RFC Board authorized a letter to 
Scott (dictated by Durr), which stated, in part, that all matters relating to 
the Bank, including the loans of certain directors to the Bank which had been 
the subject of discussions and correspondence between the Examining Divi- 
sion, Durr and McGrath, and representatives of the Bank and certain attor- 
neys, should continue to be referred to McGrath, Durr or to the Examining 
Division (75). | 


| 
Boggs' Dealings with Bank and Notemakers | 
| 
| 


Accordingly, prior to May 13, 1940, Boggs, from the Examining Divi- 
sion, had been sent to Trenton to work out the details of the settlement of 
the so-called "Directors' Notes" problem. Prior thereto Boggs had been 
assigned to the Special Service Section in the Chief Examiner's Division in 
Washington. Wharton testified that during the years 1937 and 1938, he dealt 
chiefly with Durr and occasionally with Mr. Sam Husbands, then chief of the 
section. Wharton was first introduced to Boggs when Husbands became a 
director in 1939 and McGrath took Husbands’ position (79-D-1; JA 78-79). 

RFC records show that at least as of July 1, 1939, Boggs was handling 
Trenton Trust Company matters. They also indicate that he was very famil- 
iar with Durr's negotiations with the notemakers and the offer to release 


* tn each case herein emphasis has been supplied. 


ae Defendant stipulated that if Durr were called to testify, he would testify that this 

notation was in his handwriting. Both Durr and Fountain, who were intimately in- 
volved in these transactions, assumed that the Roeblings would eventually receive 
stock. Their assumptions are significant as Durr was an authorized agent of RFC, 
and Fountain had been at odds with Mrs. Roebling for some time (See Ex. 32-A-1, 
95-A-3). | 

| 

| 
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stock to the notemakers in January of 1938 (95-A-1). This plan’? called for 
the payment of the Roebling note and, among other things, the assumption by 
Mrs. Roebling of all of the obligations of Trentrusco Corporation with the 
release of stock to the other five notemakers, or their estates, in proportion 
to the unpaid balances on their notes. 

A report by Boggs dated July 1, 1939, contains, in part, the following 
in this regard (95-A-1): 


"The unsecured notes [personal notes of director-notemakers ] 
were criticized by the bank examiners and inasmuch as this 
Corporation felt that they should be put in bankable shape, Mr. 
C. J. Durr, Assistant General Counsel of this Corporation went 
to Trenton in January 1938, to discuss this matter with the 
interested parties. It was brought out in this conference that 
the Roebling Estate was willing to pay its note and the Chamber- 
lain note had been satisfactorily collateraled, but the others 
refused to recognize the debt. As a result of the conference, it 


was arranged that the Roebling Estate would pay off its note and 


assume all liabilities of the Trentrusco Corporation and that 
this corporation would consider the release to the other five 


signers, or their estates, from the preferred stock "A" pledged 
on the loan, an amount of preferred stock equal to the amount of 
the several unpaid notes as of January, 1938.* * * 


"Conferences have been carried on with the Bureau of Internal 
Revenue from the early part of July, 1938, until about a month 
ago, when it was apparently decided by that Bureau that an ex- 
ception could be made as to the Trentrusco Corporation's tax 
liability inasmuch as all the funds received, both income and 
principal, were being paid on a debt to the RFC.12 


"Since Mr. Durr's conference, H. M. Voorhees, one of the 
original notemakers, has died and the attorneys for his estate 
refuse to accept the preferred stock "A" under the arrange- 
ments made at the January, 1938, conference. It is now pro- 
posed to go through with the plan as originally approved, except 
that preferred stock "A" will not be offered in the case of the 
Voorhees Estate.* * *" 


a Had this plan been carried out it would have left plaintiff in exactly the same 
position she would have been had RFC performed its agreement made about May 20, 
1940. In other words, ‘after the shares had been released to the five other directors, 
she would then have received all of the remaining assets of Trentrusco when the 
first $2,000,000 loan had been paid in full. 


ae A marginal note obviously in Boggs' handwriting states that "Durr says Bur. of 
Int.Rev. has decided that Trentrusco is not liable as a person. holding co." 
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In a handwritten note at the conclusion of the report, signed, "v.C. 


Boggs 7-1-39," appears the following: | 


Based on plans being effective on 8-1-39 obligors whose notes 
bank continues to hold will be required to pay interest to bank 
from that date at 3-1/2%. Any obligor who has paid interest on 
note from Jan. 1939 to Aug. 1, 1939 is to be credited with|that 
amount on principal of his obligation." 


Defendant's records contain detailed reports on the Trenton Trust 
Company made by Boggs to the Review Committee, among which are those 
dated January 24, January 25 and April 26, 1940 (92-A-2, 92-A+3, 92-A-4).)° 

The dissident notemakers refused to agree with the RFC's suggested 
plan of settlement [March 15, 1940], as they were being required not only to 
place their notes in bankable condition, but also to pledge the released 
shares of preferred stock A as additional collateral to their notes. This 
would not reduce principal and interest due on such notes. In fact, "Mr. 
Bedford advised Mr. Boggs that he would prefer to stand suit rather than 
pledge collateral and give a financial statemen ." RFC considered the action 
it might take as owner of the controlling stock of the Bank to compel the 
Bank's Board to bring suit against all the notemakers who refused to place 
their notes in bankable condition. As lawsuits against the as yet unsued dis- 


sident notemakers would involve the most prominent families of Trenton, 
New Jersey, to the prejudice of the Bank and the defendant as principal and 
controlling stockholder, and in order to achieve an amicable settlement, 
plaintiff offered to aid the other notemakers and RFC by making a market 
| 

for such preferred stock A by purchasing (at its par value of $6 per share), 
the shares then to be released by RFC to the notemakers, and to subordinate 
her position until sufficient equity accrued in the pledged collateral account 
to justify release to her of shares or other pledged assets. Simultaneously, 

is It indeed seems odd that Boggs would write such elaborate reports on such minor 
matters (a $731.20 increase for building and other employees in one instance, 95-A-2), 
and fail to write any memo whatsoever on the negotiations that he and Scott were 
having with plaintiff and other notemakers. He had written up the entire background 
of the problem on July 1, 1939. The explanation is that he probably wrote numerous 
memos on this matter during this period and these are among the papers which re- 


pose in the Administrative File (referred to on page 20 hereof), which RFC failed to 
produce. 
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the other notemakers were to use the proceeds thus realized to reduce the 
balance due on their respective notes. The shares of preferred stock A then 
had no market value and their book value was substantially impaired 
(79-D-1; JA 205-208). 


Agreement Between Plaintiff, Defendant and Other Notemakers 


During May and June 1940, Boggs and Scott went to Trenton, New Jer- 
sey, and negotiated the details of an agreement with plaintiff and four of the 
notemakers (Bedford, Conner, Cartlidge, and the Estate of Chamberlain) 
which provided, in part, that they would recognize their notes and place them 
in bankable condition if plaintiff would purchase the 4,766 shares of preferred 
stock A of the Bank to be released to Bedford, the 1,668 shares to Conner, 
and the 4,766 shares to Cartlidge. The agreement reached by Wharton (on 
behalf of plaintiff), with RFC and the other parties in interest was set forth 
in his letter to RFC dated May 20, 1940 (1-B, 79-D-1). 

The agreement provided in substance that, in consideration of plain- 
tiff's aiding and causing the four notemakers in question to place their notes 
in bankable condition by purchasing shares of preferred stock A (which had 
no market value) from three of such notemakers at $6 per share in order to 
strengthen the collateral securing RFC's first $2,000,000 loan, agents of 
RFC, who had been representing RFC in its affairs with such Bank since 
1936, agreed, in behalf of RFC, to (1) release immediately to the four parties, 
other than plaintiff, pro rata shares of stock of such Bank obtained by RFC 
by foreclosure; (2) repay the expenses of foreclosure paid by plaintiff and the 
others; and (3) give the Voorhees Estate until May 21, 1940, to recognize its 
obligation on Voorhees' note and to pay or otherwise place it in bankable 
condition. If this were done, and if the Roebling note were paid or otherwise 
placed in bankable condition, shares of preferred stock A or other assets 
were to be released to the Voorhees Estate and to plaintiff, in the same pro- 


portion as the original Voorhees and Roebling notes bore to the whole amount 


of the several directors’ notes, until each received the full amount of pre- 
ferred stock A or other assets to which each was entitled. If the Voorhees 
Estate did not so recognize its obligation, then all of the preferred stock A 
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or other assets were to be released to plaintiff if and when the balance due 
upon the $2,000,000 loan justified such release (1-B; JA 80-81, 205-208). 
Previously, on May 16, 1940, the Bank's Board of Directors and its 
Trust Committee (representing the Roebling Estate) adopted resolutions 
interposing no objections to the releasing (by RFC to plaintiff) of preferred 


stock A of the Bank, if, as and when available, "in accordance w ith the plan 
now being consummated with respect to the settlement of obligations of 
certain directors held by the Trenton Trust Company," provide plaintiff 
indemnified the estate against any possible loss. is 

On May 17, 1940, the RFC Board of Directors oe ere 
transfer of 4,766 shares each to Bedford and Cartlidge, 1,668 to Conner, and 
2,383 to the Chamberlain Estate, on certain conditions as cas to 
Messrs. Boggs and Scott (80-81). 

On May 17, 1940, Wharton wrote Boggs in Washington that plaintiff had 
advised him that Boggs was returning to Trenton on Tuesday, May 21. 
Wharton told him that he could not meet him until between 4 and 5 o'clock at 
the Bank. On the next day, May 18, Wharton telegraphed Boggs in Washing- 
ton that plaintiff was hospitalized as a result of an auto accident, that he did 
not know the extent of her injuries but that he was uncertain whether he 


could have "the checks and other papers signed by her on Tuesday.” He was 


willing to meet Boggs on Tuesday as planned, in any event, to complete 
arrangements so that the papers might be signed by plaintiff as soon as 
possible. Boggs wired Wharton that he would be in Trenton Tuesday morn- 
ing, May 21, 1940 (83, 84, 85). | 

Release to Bedford, Chamberlain, Cartlidge and Conner 


On May 22, 1940, Messrs. Boggs and Scott were in Trenton to com- 
plete the administrative details in regard to the settlement with Notemaker 
Bedford and the Chamberlain Estate. The shares released to Bedford were 
simultaneously purchased by plaintiff and the proceeds were hed imme- 
diately to reduce the balance due on his note. On May 23, 1940, Boggs and 


* Copies of such resolutions were handed to Boggs by Mr. Whitlock when he was in 
Trenton on May 28, 1940, and were found in RFC files (JA 321). 


14 


Scott took similar action in regard to the settlement with Notemaker Cart- 
lidge. Similarly, shares released to him were simultaneously purchased by 
the plaintiff and the proceeds therefrom applied to the balance of his note 
(2-6, 6-A, 6-B, 7, 8). The Philadelphia Agency wrote to the RFC in Wash- 
ington on May 25, 1940, stating that, ''We understand that when you reply to 
Mr. Wharton's letter of May 20, 1940, you will send us a copy for the com- 


pletion of our files” (9). 
Notemaker Conner, being out of Trenton on May 22 and 23, 1940, a 


settlement date with him was arranged for June 4, 1940. On that date Boggs 
and Scott were present and arranged the details of this settlement. Similarly, 
shares released to him were then purchased by plaintiff and the proceeds 


used immediately to reduce his note. 


Reaffirmation of May 20th Agreement 

Thereafter, on June 4, 1940, from 8 to 10 p.m., a meeting arranged by 
RFC was held at the Trenton Banking Company of Trenton, New Jersey 
(distinguished from the Trenton Trust Company referred to herein as the 
Bank), attended by Boggs and Scott on behalf of RFC, Fountain on behalf of 
the Bank, Wharton on behalf of plaintiff, and Mrs. Voorhees and Messrs. 
Matlack, Green and Barber of Trenton Banking Company, executors of the 
Voorhees Estate, at which a final attempt was made to work out a settlement 
with the Voorhees Estate (13, 14, 15; JA 295-296). 

At this meeting, Boggs stated that $296,000 had been realized on the 


pledged assets. If the Voorhees note were paid, his estate ultimately would 


receive approximately 4700 shares of preferred stock A of the Bank held by 
RFC. Boggs indicated that if his estate would agree to this, RFC would agree 
to distribute as and when pledged assets were liquidated, shares of preferred 
stock A or other pledged assets in a ratio of two to plaintiff for one to the 
Voorhees Estate, as Roebling was indebted to the Bank in twice the amount of 
Voorhees. Boggs made it plain that he was acting in accordance with the 
authority of RFC's Board and he did not state that any settlement would be 
subject to the further approval of that Board. Boggs' efforts failed and the 
suit was pressed against the Voorhees Estate (1; JA 90-91 300-305). 
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On June 12, 1940, attorneys for the Voorhees Estate dscekalthe Bank 
(and the Bank in turn forwarded copies to RFC's Philadelphia and Washing- 
ton offices), reviewing the conference held at the Trenton Banking Company 
on June 4 and complaining that RFC had given plaintiff and the o : er note- 
makers "special benefits and concessions" denied to the Voorhees Estate. 
The letter stated, "We were advised that the plan of settlement contained in 
letter of Reconstruction Finance Corporation dated March 20, 1940, was no 
longer available to the Voorhees Estate, although it had been made available 
to and consummated by Messrs. Bedford, Conner, Cartlidge and the Estates 
of Richard C. Chamberlain and Siegfried Roebling?® gaati(ly, 18). 

On June 18, 1940, the balance on the Roebling note was paid. On June 
21, Wharton wrote Boggs to this effect. Wharton went on to say, "Under the 


circumstances, the last possible impediment to releasing preferred stock A 


to Mrs. Mary G. Roebling, when the same is available for release, would 
seem to be removed" (21). RFC never responded to this letter. RFC refunded 


the plaintiff's pro rata share of the foreclosure expenses on July 22, 1940. On 
July 29, 1940, Wharton wrote RFC (attention of Boggs) that, ''I presume when 
you send your letter to me it will be rewritten in the light of the! latest devel- 
opments concerning the Voorhees note" (28). This was acknowledged August 1, 
1940, by Griffin, who, with the approval of RFC's Board had, on April 3, 1940, 
written Scott that all matters relating to, among others, the Directors’ notes 
problem should be referred to "either Mr. McGrath, Mr. Durr or this office 
[the Examining Division]" (29, 75). 

On December 14, 1940, Wharton again wrote RFC requesting answers 
to his letters of May 20, and July 29, 1940. Wharton stated that! he was very 
anxious to have a "definite understanding with respect to Mrs. Roebling's 


position.” 16 He raised the problem of dissolving Trentrusco. Wharton 


| 
ae Although copies of these letters were found in RFC's files, it never took the posi- 
tion that the plan of settlement had not been consummated with the Roeblings whereby 
stock or assets were to be eventually released to Mrs. Roebling. | 


| 
16 Wharton was attempting to obtain an understanding as to the number of shares to 
be released to plaintiff at that time. He used the same language in his letter of 
May 16, 1941, and again, on September 22, 1941, he wrote in the same terms, even 
though RFC had authorized the release of 1200 shares in June 1941 about which 
Wharton knew. 
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again wrote defendant on December 27, 1940, requesting an answer to his 
earlier letters (31, 32). 


Ratification of Agreement and Transfer of Stock to Plaintiff 


Having received no reply, Wharton, some five months later on May 16, 
1941, wrote to defendant referring to his letters of May 20, 1940, June 21, 
1940, July 29, 1940, December 14 and 27, 1940. He stated that he was "very 
anxious to reach a definite understanding with respect to Mrs. Roebling's 
position in the premises". On June 1, 1941, the RFC Board authorized the 
transfer of 1200 shares of preferred stock A (retirement value of $24,000) to 
plaintiff. On June 11, 1941, at Boggs' request, Wharton met with him in 
Washington. Boggs informed him that the RFC's Board had just authorized 
the release of 1200 shares of preferred stock A to plaintiff and that such 
shares were all that the then status of the collateral would permit to be re- 
leased (33). 

Thereafter, Wharton wrote RFC asking to be advised of what further 
developments had transpired with respect to the release of the 1200 shares 
to plaintiff. Boggs replied on September 12, 1941 that the Philadelphia 
Agency had been instructed on August 13, 1941 to release 1200 shares to 
plaintiff. On September 22, 1941, Wharton again wrote RFC (attention of 
Boggs) reminding him that when he had talked with Boggs in Washington (on 
June 11, 1941), they had discussed the release of further shares. He 
reminded Boggs of the agreement between them when plaintiff purchased the 


stock released to certain of the notemakers the previous spring?” (41, 42, 43). 


Acquiescence in May 20th Agreement 


On September 24, 1941, the Philadelphia Agency forwarded to plaintiff 
a copy of a release to be executed by her in connection with the transfer of 
the 1200 shares to her. On October 2, 1941, Wharton wrote Philadelphia con- 
cerning the proposed release to be executed by plaintiff. He stated that if it 
related only to 1200 shares it would be acceptable. He again reiterated the 


a7 Defendant never replied or otherwise denied that there was any such agreement. 
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agreement entered into with Boggs in May of 1940. Wharton sent a copy of 
this letter to RFC in Washington by letter dated October 2, 1941. |Scott 
forwarded a copy of Wharton's letter of October 2, 1941 (in which! the 
agreement with RFC was again repeated) to R. J. Taylor, Assistant Chief 
of RFC's Examining Division.?® Scott sought advice as to whether this 
release related only to the 1200 shares as set forth in Wharton's letter and 
what sort of certification should be used, namely, whether it was a sale of 
these 1200 shares’” (44, 45, 48). 

Scott's inquiry was answered by a letter dated November 4 and signed 
by H. W. Chadduck, Administrative Assistant of the Examining Division. 
Chadduck stated that Scott's inquiry and Wharton's letter were "referred to 
Mr. Boggs of the Special Services Section, who has heretofore handled all 
matters pertaining to the release of preferred stock A of Trenton Trust 
Company stock." He then stated that Boggs advised that a reply would be 
made "within the next few days" (51). | 

No reply was received by November 7, when Scott wrote Boggs, for- 


warding him a draft of a reply to Wharton's letter of October 2. Scott com- 


menced his letter to Boggs by stating that, "In order not to complicate or in 


any way affect any arrangement you may have with Mrs. Roebling or her 
attorney, we deem it advisable"”° that you know and pass upon our reply to 


Wharton in answer to his letter of October 2, 1941, relative to the transfer 
of 1200 shares of preferred stock A of Trenton Trust Company td plaintiff. 
Boggs replied that the first and third paragraphs were satisfactory. He 
suggested that the second paragraph relating to the amount of transfer 
stamps which should be affixed to the certificate should be referred to 
counsel (52, 53). | 

Scott again wrote Boggs on November 17 in regard to the second 


paragraph of the reply. Agency counsel advised Scott that in order to 


8 Defendant did not take a position on either of these occasions that thpre was 
no such agreement. 


19 Washington did not make any reply to deny that there was any such agreement. 


20 Even though it responded to the Philadelphia Agency's letter, defendant did not 
take the position that there was no such agreement. 
| 
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determine the amount of Federal stamps involved, "it was necessary to know 
whether or not such transfer constitutes a sale and, if so, the selling price 
per share. If the selling price is less than $20.00 per share, a certain 
amount in stamps is required, whereas if the selling price is $20.00 or more 
per share, an additional amount is required.’ Not having received a reply, 
Scott wrote Boggs on December 11, 1941, seeking such a reply. Boggs never 
answered Scott's inquiries. Instead, he wrote Wharton and asked him to 
come to Washington for a conference (54, 55, 56). 

On January 21, 1942, Wharton conferred with Messrs. Boggs, McGrath 
and Bowman MacArthur, a member of the General Counsel's staff.2? Wharton 
returned home and wrote the Philadelphia Agency (attention of Mr. Ralston) 
concerning that which had transpired at the Washington conference. He stated 
that, 


"After considerable discussion as to the basis upon which the 
1200 shares of preferred stock 'A' of the Trenton Trust Com- 
pany was to be delivered by the Corporation to Mrs. Roebling, 
I was advised that the retirement value of $20.00 a share was 
the proper basis and that Federal documentary stamps in the 
amount of $4.32 should be affixed. I was also advised that 
Paragraph 3 of the agreement, which you propose to have exe- 
cuted by Mrs. Roebling and which reads that 'Transferee ac- 
knowledges and agrees that such transfer is made by R.F.C. 
without representation, warranty, or recourse of any kind or 


character whatsoever,’ relates only to the one transaction in- 

volving the 1,200 shares of stock in question.” (58). 
A copy of this letter was forwarded to Boggs by Walton, Acting Manager at 
Philadelphia, by letter of January 27, 1942, in which Walton asked Boggs to 
confirm the statements made by Wharton answering the inquiries in the 
November 17, 1941, letter of Scott (60). 

On January 28, 1942, Boggs replied to Walton's letter and stated that 
the matter as stated by Wharton (in his letter to Philadelphia), "is in ac- 
cordance with our understanding and you can proceed on that basis" (61). 


In the interim, on January 24, 1942, Wharton again wrote RFC, forwarding a 


at Wharton testified that he related the terms of the agreement to McGrath in the 
presence of Boggs and MacArthur. McGrath told Wharton that he could keep all rec- 
ords or memoranda he wished with respect to the agreement, and that although RFC 
would never dispute the agreement it simply was not going to put anything in writing 
(JA 188). 


copy of his letter to the Philadelphia Agency. He stated that, 
"As a result of our very satisfactory conference on Wednesday 


last, I trust that there will be no further difficulty about trans- 
ferring this stock or about any future matters relating to Mrs. 


Roebling’s interest in the former assets of the Trentrusco | 

Corporation Which tay be released to her by the [RFC] Compo- 

ration if and as the situation permits."'22 | 
No reply was ever received to this letter by Wharton. On February 5, 1942, 
plaintiff received the certificate covering the 1200 shares released to her by 
defendant? (59). | 

Wharton testified that at a conference with Boggs in Washington in 
April 1946, he inquired as to the status of the collateral. Mr. s told him 
that he was no longer in charge of that department and hence had no knowledge 
as to the liquidation of the collateral, but that no further release to plaintiff 
would be made until both $2,000,000 loans were paid (JA 190, 191). Plaintiff 
reluctantly acquiesced in this modification of the agreement. The litigation 
by the Bank against the Voorhees Estate went to trial in May 1942. On or 
about May 27, 1942, a compromise was reached whereby the total indebted- 
ness of $106,843.78, which included $11,511.31 in interest, was settled for 
$78,247.78. The difference between the two figures, or $28,596, represented 
the 4,766 shares of stock that would have been available to the estate had it 
accepted the offer of RFC and then sold these shares to plaintiff at $6 a share 
(59; JA 190-191). | 

On or about May 13, 1954, the remaining balance of the $4,000,000 loans 
was satisfied in full. On June 2, 1954, through her attorneys, plaintiff made 


| 
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22 Defendant did not inform Wharton or Philadelphia (to which was sent a copy of 
Wharton's letter) that there was no agreement regarding any future releases of stock. 


2s RFC, at various stages of the first trial and appeal and second trial!of this action, 
has taken varying positions in regard to the release of these 1200 shares. First, 
despite the fact that exhibits 44, 45, 47, 48, 52, 53, 54, 58, 60 and 61 conclusively show 
that the general release given in connection solely with these 1200 shares was subject 
to plaintiff's agreement with RFC. RFC claimed that the release released all plain- 
tiff's claims against RFC and precluded her from recovery on the agreement of May 20, 
1940. It took this position even though it could never explain what was the consideration 
or reason for its release of such 1200 shares. Later, in appellee's brief, it contended 
that the 1200 shares had a consideration independent of the agreement of May 20, 1940. 
Upon questioning by this Court (Chief Judge Prettyman, Judges Fahy and Bazelon) at 
the oral argument on the first appeal, RFC counsel stated that RFC had simply made 
an "illegal gift" of the 1200 shares to plaintiff. 
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oral demand of George E. McConley, Esquire, RFC's General Counsel, for 
that to which she was entitled. He requested that such demand be reduced to 
writing. The plaintiff complied and by letter dated June 11, 1954, from her 
attorney, Wharton, her claim was set forth in writing. Such demand was 
ignored by the defendant and the present action was filed on June 30, 1954. 


Unproduced Records and Lost Files 


As the record demonstrates convincingly, RFC has resisted all 
attempts of plaintiff to obtain discovery of documents contained in its files 
throwing light on the transactions between the parties. Throughout, RFC 
took the position that plaintiff had to prove an express contract before she 
was entitled to documents relating to other counts of the complaint, implied- 
in-fact and quasi-contract, based on entirely different theories. These con- 
tentions this Court laid to rest in reversing the decision of the first trial, 
Roebling v. Anderson, 103 App. D.C. 237, 257 F.2d 615 (May 15, 1958). 

Prior to the first trial, RFC failed to list exhibits 63, 64, 67, 74, 76, 
77, 79-B and 79-C. These documents were very material to plaintiff's case 
and destroyed one of RFC's principal defenses. In refusing to produce them, 
RFC represented that it had listed all relevant documents when, in fact, it 
had not. The only reason that these documents were produced at the eleventh 
hour at trial was because RFC was under the impression that plaintiff had 
copies of them and agreed to supply the originals. 

After the mandate of the Court of Appeals in Roebling v. Anderson, 
supra, and RFC's time to seek certiorari expired, plaintiff made arrange- 
ments to inspect the files of RFC. During the period September 18 through 
September 30, 1958, plaintiff examined the RFC files relating to the trans- 
actions set forth in the complaint during the period December 19, 1939 to 
the date of the complaint. Plaintiff discovered that the records turned over 
by RFC did not include the so-called Administrative File relating to the 
Trenton Trust Company for the period February 1940 to April 1941. Plain- 
tiff formally called attention to the fact by letter of October 2, 1958. The 
same file for the period April 1941 to May 1942 contained correspondence, 
memoranda and other relevant data by Boggs and others. Similar documents 


| 
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relating to the period February 23, 1940 to April 1941 would be | most rele- 
vant. This covers the critical period during which important negotiations 
were being carried on (and contract was made) by officials of RFC and 
plaintiff and would normally be evidenced by written memoranda, corre- 
spondence and other documents. 

Pursuant to plaintiff's request for a search of this important file, in- 
quiry was made by counsel for RFC of the then custodian of its files in 
Washington, the Record Center in Atlanta, Georgia, and elsewhere to locate 
such file or files for that period. To date this file has not been made avail- 
able for plaintiff's inspection.”“ 


STATUTES INVOLVED 


Relevant portions of statutes involved are set forth in an appendix 

hereto. | 

| 

STATEMENT OF POINTS | 
Appellant intends to rely on the following points: ! 

1. The trial court erred in granting defendant's motion to dismiss the 
action on December 18, 1959, as: (a) a legally enforceable express oral 
agreement was established; (b) a legally enforceable contract implied~in- 
fact was established; (c) recovery on the ground of unjust enrichment (quasi- 
contract) was established. ! 

2. The Findings of Fact and Conclusions of Law of the trial court 
entered February 11, 1960, are unsupported by, or contrary to, the evidence 
in the record. | 

3. The trial court erred in receiving almost all of plaintiff's exhibits 
in evidence "for information only." 

4. The trial court erred in refusing to admit testimony from plaintiff's 


witness: | 


4 However, plaintiff did obtain the following material documents from the files pro- 
duced subsequent to the first trial: 32- A-1, 62-A-1, 62-A-2, 62-A-3,|62-A-4, 63-A-0, 
63-A-1, 63-A-2, 67-A-1, 67-A-2, 68-A-1, 71- A-1, 72-A-1, 79-D-1 and 95-A-1. Itis 
safe to assume that were the missing files located, more material documents of even 
greater value would be uncovered. | 
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(a) T. Girard Wharton, that conferences were had with Clifford J. 
Durr and other officials of RFC and the Deputy Director of Internal Revenue 
Service in 1938 as to whether the interest paid on the loan in the form of 
dividends on preferred stock A of Trenton Trust Company was to be taxed to 
Trentrusco Corporation as a personal holding corporation; and 

(b) Carlisle R. Whitlock, that the Trenton Trust Company treated 
the payment of dividends to the RFC on the preferred stock A as interest for 
tax purposes during all the period of the two $2,000,000 loans, whereas the 
Bank treated the payment of dividends to the Chamberlain and Roebling 
Estates and to Mrs. Roebling as dividends and did not deduct these amounts 
as interest for tax purposes. 


SUMMARY OF ARGUMENT 
This action was brought by plaintiff-appellant to recover on an express 
oral contract made in May 1940 with RFC. Evidence was introduced estab- 


lishing that the contract arose out of negotiations to settle a disagreement 


between the Bank, plaintiff and RFC, on the one hand, and certain director- 
notemakers of the Bank on the other. The disagreement concerned their 
primary liability on certain personal notes given the Bank as an accomoda- 
tion in 1933 and the method of releasing certain collateral which they had 
pledged with RFC as security for defendant's first $2,000,000 loan to the Bank. 

By the terms of the contract, Mrs. Roebling was to purchase shares of 
stock at $6.00 per share when the same were released by RFC to certain of 
the notemakers, and the notemakers were to apply the proceeds of her pur- 
chase to the reduction of their loans at the Bank. In consideration of Mrs. 
Roebling's making a market for these shares, RFC promised her that she 
would receive shares of stock or other assets as the RFC realized upon the 
assets, to the extent of her pro rata share in the pledged assets, at the rate 
of two shares to each one released to the Voorhees Estate (one of the note- 
makers) or in the event of the Voorhees Estate's failure to agree, she was 
to receive the balance of the stock or its equivalent in other assets when the 
condition of the loan permitted. 

The terms of this contract were carried out by plaintiff. She purchased 
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from three of the notemakers the shares immediately upon release in May 
and June of 1940, and the proceeds were applied to reduce their indebtedness 
to the Bank. RFC partially performed its agreement with her by releasing 
shares to four notemakers in May and June of 1940 pursuant to the agree- 
ment, by repaying the respective share of foreclosure expense to the 
Chamberlain Estate and to Mrs. Roebling and by releasing to Mrs. Roebling 
1200 shares in February 1942. After the payment of the loans to RFC, it 
refused to release additional stock or other assets to plaintiff, thereby 
breaching its contract with her. In fact, it did not even issue her sufficient 
shares to repay her for her portion of the pledged assets as it had repaid 
the other notemakers. ! 

Aside from the express agreement, the facts developed at trial also 
constituted an implied-in-fact contract on the basis of the transactions be- 
tween plaintiff, RFC, and the other parties. RFC, through the conduct of its 
agents, never denied the agreement. In fact, the eight letters written to RFC 
by Wharton during the period May 20, 1940 to January 1942, and the inter- 
office memos all indicate that Boggs, Scott, Walton, Ralston and others knew 
of such agreement. RFC is chargeable with the notice and knowledge which 
came to its agents. No official of RFC ever repudiated the agreement. 
Wharton's testimony is uncontradicted that in January of 1942, McGrath told 
him that RFC would never deny the existence of the agreement, and this must 
be considered in the most favorable light to plaintiff on RFC's motion to 


dismiss. | 
| 


The evidence, and in particular proof that (a) the negotiations between 
RFC and the other notemakers had completely broken down until plaintiff 
agreed to make a market for the preferred stock A so that the release of it 
to three of the other notemakers would reduce the balance due on their notes; 
(b) RFC, as holder of all of the outstanding preferred stock A, had the secu- 
rity in back of its two $2,000,000 loans greatly strengthened when the note- 
makers placed their notes in bankable condition; (c) RFC had completely re- 
paid other notemakers in full; and (d) had only partially repaid plaintiff, to- 
gether with RFC's admission that it had recovered more than the amount 
necessary to retire the loan with interest, in addition to establishing an 
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implied-in-fact contract, proved unjust enrichment justifying recovery in 
quasi-contract. 

In ruling on RFC's motion to dismiss at the conclusion of plaintiff's 
case, the court was required to consider the evidence adduced by plaintiff in 
the light most favorable to her. The court erred in adopting without change 
findings of fact submitted by defendant which drew inferences against plain- 
tiff in the face of substantial evidence directly supporting plaintiff. 

Specifically the court erred in finding that (a) plaintiff did not need 
and did not ask" for further discovery (I, JA 522); (b) RFC purchased direct- 
ly from the Bank an additional 100,000 shares of the Bank's preferred stock 
A (I, JA 524); (c) RFC records show no indication that any of the preferred 
stock A was to be released to plaintiff or the Roebling Estate (X, JA 526); 
XI, JA 527); (d) no proof showing that Boggs had anyauthority, direct or in- 
direct, to enter into a contract on behalf of RFC with plaintiff was introduced 
(XIII, JA 528); (e) Wharton's correspondence shows he recognized that plain- 
tiff had no contract with RFC, that RFC Board had to act favorably before 
plaintiff could have a contract and that he persistently sought a writing from 
RFC that would constitute a contract but that he never received such a 
writing (XVII, JA 530); (f) the general release covering the transfer of 1200 
shares to plaintiff was not conditioned by correspondence and conferences 
between Wharton and RFC (XVII, JA 530-531) and (g) RFC received no 
direct benefit or enrichment from plaintiff or plaintiff's actions (KIX, JA 531). 

The conclusions of law adopted by the court are clearly erroneous and 
are not only not supported by substantial evidence but are in fact contra- 
dicted by such evidence, as plaintiff proved an express oral contract, an 
implied-in-fact contract and recovery on the ground of unjust enrichment 


(quasi-contract). 
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ARGUMENT | 
| 
I. DEFENDANT IS A CORPORATION, DOES NOT POSSESS THE | 
IMMUNITIES OF THE GOVERNMENT, AND THE ACTIONS OF 
ITS OFFICERS AND AGENTS ARE BINDING ON IT AS ON ANY 


PRIVATE CORPORATION. 


The defendant was created by the "Reconstruction Finance Corporation 


Act" (C. 2, Sec. 1, 47 Stat. 5) and was given power, among other things, "to 
sue and be sued, to complain and defend, in any court of competent jurisdic- 
tion, state or federal" (15 U.S.C. 601-3). Its position before this court is no 
different than that of any private corporation, Keifer & Keifer v. R.FC., 306 
US. 381, 59 Sup. Ct. 516 (1939), reversing a decision of the Eighth Circuit. 
Following the Keifer case is a leading case in this Circuit, Knowles v. War 
Damage Corporation, 83 App. D.C. 388, 171 F.2d 15 (1948), cert. den. 336 
US. 914 (1939). As Mr. Justice Brown stated in United States v. Shofner 
Iron and Steel Works, 71 F. Supp. 161 (D.C. Ore. 1947), at page 163: 


‘The Reconstruction Finance Corporation and the United States 
are not the same or the same entities. 


"The Reconstruction Finance Corporation is a corporate agency 
of the government which is its sole stockholder, * * *. It y 
managed by a Board of Directors appointed by the President, by 
and with the advice and consent of the Senate. It has wide ers 
and conducts financial operations on a vast scale. While it acts 
as a government agency in performing its functions, its trans- 
actions are akin to those of private enterprises, but it is not the 
sovereign and does not possess the immunities that the sovereign 
does possess. Reconstruction Finance Corporation v. J.G. 
Menihan Corp., et al * * *.” 


RFC's general corporate powers are no greater than those of any 
private corporation as to the enforcement of its outstanding credits or the 
liquidation of collateral accepted by it as security. Continental Illinois Nat. 
Bank v. Chicago, etc. Co., 294 U.S. 648, 55 Sup. Ct. 595 (1935). Unless other- 
wise provided by statute, when the RFC becomes a party to an action ina 


court it occupies the same position as do other private parties in respect to 
the ordinary impingements of litigation, such as being taxed for the payment 
of costs and allowances.”° Under appropriate facts, RFC is liable (a) ona 


2 R.F.C. v. J.G.Menihan Corp., 312 U.S. 81, 61 Sup.Ct. 485 (1941): R. F.C. v. Breed- 
ing, et al., 211 F.2d 385 (10th Cir. 1954). Itis subject to state statutes of limitations. 
(continued on following page) 
| 
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contract made by its agent who had apparent authority, or (b) in quasi-con- 
tract, Bailis v. R.F.C., 128 F.2d 857, 859-860 (3d Cir. 1942). The defendant 
has also been held liable to the seller of cement which would not have been 
furnished without a commitment from it, Cumberland Portland Cement Co. 
v. R.F.C., 140 F.Supp. 739 (E.D. Tenn. 1953), aff'd. 232 F.2d 930 (1956). 

In Continental Mlinois National Bank & T. Co. v. Chicago, Rock Island 
& Pacific Railway Co., 294 US. 648, 55 Sup. Ct. 595 (1935), the RFC sought 
reversal of a Seventh Circuit decision affirming a decree enjoining them 
from selling collateral pledged by the railway then undergoing reorganiza- 
tion under the Bankruptcy Act. Among the grounds urged for reversal was 
the RFC's contention that its powers to liquidate the pledged collateral 
limited the Bankruptcy Act as applied to it. 

In holding that the RFC possessed only the powers of a private corpo- 
ration, the Supreme Court stated, at page 609: 


"The Reconstruction Finance Corporation contends that sec- 
tions 77 and 2(15) of the Bankruptcy Act,* * * must be limited 
by the provisions of section 5 of the Reconstruction Finance 
Corporation Act* * * , which empowers the corporation to 
take over and liquidate collateral accepted by it as security. 
The Reconstruction Finance Corporation Act creates a corpo- 
ration and vests it with designated powers. Its entire stock is 
subscribed by the government but it is none the less a corpo- 
ration, limited by its charter and by the general law. The act 
does not give it greater rights as to the enforcement of its 
outstanding credits than are enjoyed by other persons or corpo- 
rations in the event of proceedings under the Bankruptcy Act. 
The provisions and principles of enforcement of the Bankruptcy 
Act, including section 77, are binding upon the Reconstruction 
Finance Corporation, in absence of some pertinent statutory 
exception, as they are upon other corporations." 


25 (continued from preceding page) 
R.F.C. v. Foster-Wheeler Corp., 70 F.Supp. 420 (§.D. Tex. 1947). Damages have been 


awarded against the defendant for the breach of an implied contract of bailment, Keifer 
& Keifer v. R.F.C., supra. 


26 See Wallace v. United States Shipping Board E.F. Corp., 5 F.2d 234 (W.D. Wash. 
1925), where plaintiff sued the Emergency Fleet Corporation in tort for personal in- 
juries sustained while employed on one of its ships. The corporation moved to dismiss 
the action as one against the United States and therefore only the Suits in Admiralty 
Act applied. The District Court denied its motion and held that a Government corpora- 
tion could be sued in tort for an unlimited amount because it was like any private cor- 
poration. This was 20 years before the Tort Claims Act and at a time when the only 

(continued on following page) 
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On the other hand, the RFC was not organized for profit. The Supreme 
Court in Baltimore National Bank v. State Tax Commission, 297 U.S. 209, 56 
Sup. Ct. 417 (1936), held that shares of a national bank owned by RFC could 
be taxed by a state. In holding that RFC was not exempt, Mr. Justice Car- 
dozo stated, at pages 418-19: | 


| 
‘The Reconstruction Finance Corporation was organized in 
1932 to give relief to financial institutions in a national emer- 
gency and for other and kindred ends * * *. At the time of its 
creation and continuously thereafter the United States has been 
and is the sole owner of its shares. The purpose that it has 
aimed to serve is not for profit to the government, though profit 
may at times result from one or more of its activities. The 
purpose to be served is the rehabilitation of finance and indus- 
try and commerce, threatened with prostration as a result of 
the great depression." | 


As the Court of Appeals for this Circuit succinctly stated in Dollar v. 
Land, 87 App. D.C. 28, 184 F.2d 245 (1950), cert. den., 340 U.S./884 (1950), 
reh. den. 340 U.S. 948 (1951), at page 256: | 


''* * *A more direct contradiction of the terms and intent of 
the statutes, both those relating to this Commission [Federal 
Maritime Commission] and those relating to the Reconstruc- 
tion Finance Corporation, could scarcely be formulated. The 
subsidy and loan powers were provided for the rehabilitation 
of private industry. They were not blinds for government! 
acquisition of operating industrial concerns. Subsidy is not a 
synonym for socialization. While it is perfectly true that the 
Commission could, and should, make all proper and desirable 
requirements for the protection of government loans, its 
power stops at the line which separates the lender from the 
acquisitor.* * *" 


| 

Mr. Justice Brandeis in Skinner & Eddy Corporation v. McCarl, 275 
US. 1, 48 Sup. Ct. 12 (1927), writing for a unanimous court, stated that the 
Emergency Fleet Corporation, although an instrumentality of the Govern- 
ment, was organized as a private corporation with the power to purchase, 
construct and operate merchant vessels. As such, the Fleet Corporation 
could be sued in state or federal courts like other private corporations which 
did not enjoy the priority of the United States in bankruptcy proceedings and 
36 (continued from preceding page) | 
relief in tort against the government was by a private bill in Congress; See Marshall 


Hall Grain Co. v. U.S. Emergency Shipping Board, 14 F.2d 141 (D. C.D. Mass. 1926), an 
opinion of Judge Brewster, and the cases cited therein where this decision was followed. 
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its employees are not agents of the United States subject to the provisions of 
the Criminal Code. He further stated that the control of the Fleet Corpora- 
tion over its financial transactions, like those of other Government corpo- 
rations, had been exercised in accordance with commercial practice by the 
board or other officer charged with the responsibilities of administration, 
noting at page 14: 


"Indeed, an important, if not the chief, reason for employing 
these incorporated agencies was to enable them to employ 
commercial methods and to conduct their operations with a 
freedom supposed to be inconsistent with accountability to the 
treasury under its established procedure of audit and control 
over the financial transactions of the United States.” 27 


One of the principal reasons for the conduct of government business 


through government corporations was to free the conduct of its officers and 
agents from the rule that the United States is bound solely by action taken 
pursuant to express authority. One of the leading writers-® on the subject 


has expressed it in this manner: 


A second rule of government contracts calculated to safeguard 
the interests of the United States relates to the authority of its 
officers and agents in entering into any agreement or arrange- 
ment to do or cause to be done what the law does not sanction 
or permit. Its liability is limited strictly to transactions falling 
within the express authority granted and the necessary implica- 
tions therefrom. In the case of government corporations, how- 
ever, that is not the rule. There the ordinary rules of agency 
apply. As long as the agent acts within the apparent scope of 
his authority, the corporation is bound.” 


Even the general rule in connection with municipal corporations would 
make RFC accountable here. Where a municipality has established a general 


27 ro the same effect is United States v. Strang, 254 U.S. 491, 41 Sup. Ct. 165 (1921). 
It involved the question of whether the employment of an inspector by the United States 
Emergency Fleet Corporation, without more, made him an agent of the Government 
within the meaning of Section 41 of the Criminal Code. Mr. Justice McReynolds, writ- 
ing for the Court, held that notwithstanding that all of the stock of the Fleet Corpora- 
tion was owned by the United States, it must be regarded as a separate entity. In so 
holding, he states that (at page 166): 

"Generally agents of a corporation are not agents of the stockholders and cannot 
contract for the latter. Apparently this was one reason why Congress authorized 
organization of the Fleet Corporation. Bank of the United States v. Planters' Bank 
of Georgia, 9 Wheat 904, 907, 908, 6 L.Ed. 244; Bank of Kentucky v. Wister, et al, 
2 Pet. 318, 7 L.Ed. 437; Briscoe, et al v. Bank of Kentucky, 11 Pet. 257, 9 L.Ed. 
709; Salas v. United States, 234 Fed. 842, 148 C.C.A. 440." 


5 Claude T. Coffman, Legal Status of Government Corporations, 7 Fed. Bar Jour. 
389, 405 (July 1946). 
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policy involving the exercise of original powers involving judgment and dis- 
cretion, the performing of ministerial details can be delegated to subordinate 
agents. This is succinctly set forth in Cass County v. Gibson, 107 Fed. 363, 
368-9, 64 C.C.A. 341 (6th Cir. 1901), and the cases cited therein. Two of the 
three Circuit Judges rendering this decision were later Supreme Court 
Justices Lurton and Day. The Court stated: | 


"The distinction between the exercise of original power involv- 
ing judgment and discretion as to whether a public enterprise 
shall be undertaken and the performance of merely executive 
and business acts in relation to details of execution is 
very well brought out in the cases of Kamrath v. City of Albany, 
127 N.Y. 575, 28 N.E. 400; Holland v. State, 23 Fla. 123, 1 South. 
521; Hitchcock v. City of Galveston, 96 US. 341, 24 L.Ed. 659. 
See also Plummer v. Kennedy, 72 Mich. 295, 40 N.W. 433; and 
1 Beach Pub. Corp. Sec. 279 and cases cited." | 
In a holding involving a somewhat similar situation, Hitch cock v. 
Galveston, 96 U.S. 341, 24 L.Ed. 659 (1872), the United States Supreme Court 
| 
stated, at page 348: | 


"If the city council had lawful authority to construct the side- 
walks, involved in it was the right to direct the mayor, and the 
chairman of the Committee on Streets and Alleys, to make a 
contract on behalf of the city for doing the work. We spend no 
time in vindicating this proposition. It is true the city council 
could not delegate all the powers conferred upon it by the 
Legislature but, like every other corporation, it could do its 
ministerial work by agents.” 


To the same effect are Kamrath v. City of Albany, 127 N.Y. 575, 28 
N.E. 400 (1891) and People v. City of Schenectady, 186 Misc. 385, 46 N.YS. 
2d 915 (Sup. Ct. 1946). | 

It is clear, therefore, that agents of RFC are not to be likened to 
agents of the Government to whom the doctrine of ostensible or implied 


authority does not apply. Rather, RFC agents were in the same legal posi- 
tion as agents of any other private corporation, i.e., they were in a position 
at all times to bind RFC under the doctrine of ostensible or implied authority. 
RFC by its actions, or failure or refusal to act, with respect to any previous- 
ly unauthorized actions of its agents, was, as with any other private corpora- 
tion, in a position to be bound legally by such actions, as a matter of ac- 


quiescence, ratification, confirmation, or estoppel. 
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Il. DEFENDANT IS BOUND BY THE ACTS OF ITS AGENTS IN 
CONSUMMATING THE AGREEMENT WITH PLAINTIFFS 
IN MAY 1940 

A principal is liable for the acts of his agent if (A) the agent possessed 
actual (real) authority, either (1) expressed, ”? (2) incidental, 30 (3) implied? 
or (B) if the agent had apparent (ostensible) authority 2? A principal is also 
responsible for his agent's acts performed without authority if the principal 
ratifies them. 

A. RFC concedes that its Board authorized Durr (in charge of the 
notes problem) to transmit an offer to the notemakers (including plaintiff) in 
January 1938, that if the notemakers would place their notes in bankable con- 
dition, $367,000 worth of preferred stock A would be released to all except 
plaintiff, who was to release any claim to these shares. The other note- 
makers were to release all claims against Trentrusco and its capital stock 
affording plaintiff the entire equity therein (all the remaining shares of 
preferred stock A and other pledged assets owned by Trentrusco) (62-A-1, 
62-A-2). 

On December 15, 1939, Durr's memo to RFC files reaffirmed substan- 
tially this offer and stated the Board approved it in principle. The remaining 
preferred stock and pledged assets would be foreclosed by RFC and sold to 
plaintiff for her non-liability note in payment of the balance of the first 
$2,000,000 loan. The remainder of the offer was the same as before. Had 
either of these been carried out, Mrs. Roebling would have been in exactly 
the same position as if RFC had performed the agreement sued upon. 

The offers of the then release of stock merely excepted plaintiff at 
that time. It was clear that there was no thought of excluding her (once the 
first $2,000,000 loan was satisfied). After the foreclosure in 1940, Durr in- 
formed Scott that tentative arrangements were for plaintiff to take over the 
assets "and pledge them with us as collateral to a note which she was to 
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Mechem Agency, 840-2. 
Mechem Agency, 843. 
$1 Mechem Agency, 851-55; Restatement, Agency, §26; 2 Am. Jur., Agency, 885. 


a Restatement, Agency, §8; 2 Am. Jur., Agency, §101-2. 
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execute" (71-A-1). When Scott forwarded Fountain's letter of April 19, 1940, 


regarding Wharton's inquiry as to why the stock to be released could not 
come directly to Mrs. Roebling rather than the Roebling estate, Durr wrote 
a marginal note on a copy of the letter (found in RFC files) that, "No stock 


goes to Roebling estate until we have gotten back all of p[referred] s[tock] 
loan" (79-B). This original offer was kept open until May 1940, as evi- 
denced by the several reaffirmations or renewals made by Durt (or in his 
name) and the documents of December 15, 1938; January 18, 1939; October 
5, November 8, December 5, December 15, and December 19, 1939; and 
February 23, March 15, March 20 and April 19, 1940. ia | 

Boggs was handling the affairs of the Trenton Trust Company at least 
as early as July 1, 1939. His detailed memo of that date indicates his famil- 
iarity with all of Durr's negotiations with the notemakers (95- -A- 1). On 
March 15, 1940, Durr, by a letter dictated by him and signed and sent by 
McGrath, instructed Scott to get in touch with the notemakers and work out 
the details of the release of shares. Scott and Boggs went to Trenton and 
worked out the details with the notemakers, including plaintiff. ' The tele- 
gram of May 17, 1940 from McGrath to Scott, but again dictated by Durr, 
clearly shows that Boggs and Scott were charged only with working out the 
details of the prior offer of RFC (82). 

It is thus clear that the RFC Board in January 1938 and i on 
December 15, 1939, authorized the eventual release of the remaining stock 


and assets to plaintiff. That offer was never rescinded but was renewed or 
affirmed by Durr on at least nine occasions down to May 17, 1940. Matlack, 
who represented the Voorhees Estate whose interests conflicte d with plain- 
tiff's, testified that Boggs, on June 4, 1940, in the presence of him, Scott and 
others, stated that Boggs and Scott had worked out the agreement with plain- 
tiff and the other notemakers (as alleged in the Amended Complaint). On 
cross-examination by RFC counsel, Matlack stated Boggs did i say that 
any such settlement would be subject to the further approval of the RFC 
Board (1; JA 304-305). | 


eT 


33 G0-A-1, 62-A-2, 63, 63-A-1, 64, 65, 67, 69, 70, 72, 73, 79-B, ae 
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Under the foregoing circumstances there can be no doubt that Durr, 
McGrath, Boggs, Scott and other agents of RFC were authorized to work out 
the details of an agreement with all the notemakers including plaintiff. The 
authority to negotiate with the plaintiff and other notemakers was proper, 
usual and necessary to the exercise of the authority granted to work out an 
arrangement with the parties as set forth above. RFC concedes that Durr, 
McGrath, Boggs, Scott and others had actual express authority to work out 
an agreement with Bedford, Conner, Cartlidge and the estates of Chamber- 
lain and Voorhees. Actual authority to negotiate the agreement with plaintiff 
can be readily implied from these same circumstances. Further, there was 
the agents’ belief that they had authority to negotiate with the plaintiff, anda 
prior course of dealing by them and their superiors with all the parties, in- 
cluding plaintiff. This belief can be inferred from the relationship between 
RFC and these agents and their acts and the testimony of Wharton, Matlack, 
and other witnesses for plaintiff (which on this appeal must be viewed most 
favorably to plaintiff), and the various corroborative writings and actions on 
the part of RFC, establish that Boggs and Scott negotiated and consummated 
the details of the settlement of the notemakers' problem, including the clos- 
ing of an agreement with the plaintiff and other notemakers. If that was not 
their belief, they would not have so dealt with plaintiff. The RFC Board 
offered to release shares to plaintiff and other notemakers in 1938 through 
Durr, and in late 1939 and early 1940 informed other officials of the RFC 
that its Board was still keeping these offers open, showing that the actual 
authority to negotiate and consummate the agreement of May 20, 1940, was 
granted by the RFC Board as far back as December 1938. 

Boggs and Scott working under Durr's direction were delegated to 
work out the details and close the transaction. This created a binding con- 
tract and was not an unauthorized or illegal delegation of substantive author - 
ity by RFC.*4 

B. Apparent (ostensible) authority is not specifically granted. The 
principal knowingly (1) permits the agent to exercise such authority or (2) 


= Hitchcock v. Galveston, 96 U.S. 341 (1872); Cass County v. Gibson. 107 Fed. 363 
(1901); Kramath v. City of Albany, 127 N.Y. 575 (1891); People v. City of Schenectady, 
46 N.Y.S.2d (1946), all of which are cited and discussed in the First Section herein. 
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holds out him as possessing it. It is inferred from a course of dealing.* 
RFC clothed Durr, McGrath, Boggs, Scott and others with apparent authority 
in the eyes of plaintiff and the other notemakers to negotiate and consummate 
the contract with them. The facts recited in the section on actual authority 
prove that RFC held out these individuals as having the power and authority 
which they exercised. The RFC Board notified all of the notemakers, in- 
cluding plaintiff, on several occasions during the years 1938 to 1940, that it 
was willing to release shares of preferred stock A to plaintiff and to them if 
plaintiff and they would recognize these notes as primary obligations and 
place them in bankable condition. The authority of the agent in all of these 
situations can be proved by acts which show a course of conduct or from 
which a course of dealing can be inferred. °° ! 

Between May 20, 1940 and January 1942, Wharton wrote seven letters 
to RFC in which he either set forth the agreement in some detail, summa- 
rized it, or referred to it. Walton and Scott each wrote letters to the Wash- 
ington office inquiring about Wharton's agreement with RFC. RFC is 
chargeable with the knowledge of the contents of these letters. It is a famil- 
* jar rule that knowledge or notice to one department or agent of a corporation 
is knowledge or notice to the corporation as a whole. Flitcraft 'v. Common- 
wealth Title Ins. Co., 211 Pa. 114, 60 Atl. 557 (1905), 3 Merrill, Notice 
(1952 ed.) Sec. 1229. | 

RFC cannot shake off such notice as it cavalierly attempts todo. All 
of these letters were found in the files of RFC. Acknowledgments were sent 
by various RFC officials to many of them. Yet, at no time did any official of 
RFC deny the agreement, dispute Wharton's recitation of its terms or in any 
manner repudiate it. In fact, RFC partially performed by repaying her 


| 
5 Stevens v. Frost, 140 Me. 1, 32 A.2d 164 (1943); Schlick v. Borg, 205 Minn. 465, 
286 N.W. 356 (1939); Dobbs v. Zink, 290 Pa. 243, 138 Atl. 758 (1927). 


36 wroore v. Switzer, 78 Colo. 63, 239 Pac. 874 (1925); Stevens v. Erast, supra; 
Schlick v. Borg, supra; Dobbs v. Zink, supra. As the court stated in Stevens v. Frost, 
supra, at page 167: | 

"Implied authority is actual authority circumstantially proven from the 
facts and circumstances attending the transaction in question and includes 
such incidental authority as is necessary, usual and proper as a means of 
effectuating the purpose of employment, and this is so whether the agency 
is general or special." 
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share of the foreclosure expense to plaintiff and by transferring 1200 shares 
of stock to plaintiff. 

It should be noted that the RFC Board passed a resolution June 6, 

1941, specifically authorizing the transfer of these 1200 shares. It cannot be 
presumed that RFC made a gift of these 1200 shares to plaintiff. That would 
be illegal and it cannot be presumed that RFC acted illegally, especially 
where there is an agreement that affords consideration to the transfer of 
these 1200 shares. RFC claims that the transfer of these shares is a 
separate transaction. However, it has never been able to set forth the terms 
of such a transaction or the consideration therefor. 

However, as set forth herein, if plaintiff established ratification of the 
agreement by RFC in any of the ways set forth in the section on ratification 
and acquiescence herein, the acts of Durr, McGrath, Boggs and Scott and 
other RFC agents were as effective to bind RFC as if they had been author- 
ized originally, and the necessity to establish such agency as an independent 


proposition no longer exists. 


Il. RFC AUTHORIZED, RATIFIED, ACQUIESCED IN AND 
APPROVED THE AGREEMENT WITH PLAINTIFF. 


A. Express Contract 
Williston lists the requirements of an informal contract as: 


(1) One or more promisors and one or more promisees having 
legal capacity to act as such in this contract; (2) at least one 
promisor or one promisee who is an individual party on but one 
side of the contract, as distinguished from his membership in an 
entity which may be a party on the other side; (3) a manifestation 
of mutual assent by the parties who form the contract to the 
terms thereof and by each promisor to the consideration for his 
promise; (4) a sufficient consideration; and (5) the agreement 
must be one not declared void by statute or by special rules of 
the common law.* * * ' Williston on Contracts (3d Ed., 
Jaeger, 1957), Vol. I, §18, pages 31, 32. 


On the present record these requirements were uncontroverted: 
(1) RFC's capacity to contract, it never having been questioned and the 


authority of its agents to act for it is considered elsewhere, (2) that plain- 


tiff, the other notemakers and RFC are separate entities, (3) the mutual 
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assent of the parties evidenced by Wharton's testimony as well as by the ex- 
hibits and other testimony as to plaintiff's and the other notemakers' per- 
formance and RFC's part performance in accordance with the terms of the 
agreement; (4) plaintiff's promise to aid RFC by making a market for stock 
to be released to the other notemakers so that they would place their notes 

in bankable condition, and plaintiff's performance of such promise (JA 87-92), 
and (5) the absence of any contention that the agreement was for an illegal 
object or ultra vires the RFC. 

The immediate circumstances of the offer and acceptance were as fol- 
lows: In an effort to solve the directors' notes problem, in January 1938, the 
RFC Board offered to release preferred stock A to the notemakers, other 
than plaintiff, provided they placed their notes in bankable condition, and 
plaintiff was to receive the equity in the remaining preferred stock A and 
pledged assets. This offer was kept open by RFC and never rescinded, while 
conferences continued (JA 79, 80). i 

Shortly prior to May 20, 1940, Boggs met with plaintiff's attorney 
Wharton and the other notemakers in Trenton and negotiated the details of 
the offers previously made by RFC. The offer was orally accepted by Whar- 
ton and the others. On May 20, Wharton reduced the terms of the oral agree- 
ment to writing in the form of a letter to RFC, sending the original to RFC 
with copies to Mrs. Roebling, the other notemakers and the Bank. Wharton's 
testimony as to the terms of the offer and acceptance as made in Trenton 
and as set forth in his letter are corroborated by documents found in RFC 
files, stand unimpeached and uncontradicted (62-A-1, 62-A-2, 63-A-1, 72; 

JA 128-132, 168).°” ! 


37 Wharton's letter of May 20, 1940, details the express agreement, the salient 

points of which are as follows (1-B): | 
"]. Messrs. Bedford, Conner and Cartlidge will forthwith recognize their ob- 
ligations to the bank upon their respective notes and will pay or secure the 
same, or otherwise place them in proper bankable condition. In consideration 
of their so doing, the Corporation will release to them Preferred Stock A of the 
Bank in amounts equivalent to their respective obligations. | 
"2, Mrs. Roebling will purchase from Messrs. Bedford, Conner and Cartlidge 
their Preferred A Stock, together with all accrued dividends thereon to the date 
of purchase, at the rate of $6.00 per share. The amounts received for the pur- 

(continued on following page) 
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Sufficient consideration in itself was plaintiff's promise to cause the 
other notemakers to place their notes in bankable condition (sought by the 


RFC for several years) by purchasing the preferred stock A to be released 


to them by RFC (1-B). This she did. She paid $67,200 for such shares (at 
$6 per share) at a time when these shares had no market value and their 
book value was substantially impaired. Consideration is detriment in the 
legal not economic sense which plaintiff gave when she promised to do and 
did something which she had a legal right to refrain from doing. Williston 


37 (continued from preceding page) 
chase price of this stock are to be applied on account of the notes held by the Bank. 
x* * * 


"4. The Corporation and the Bank will give the Voorhees estate until tomorrow. 
May 21st, to recognize its obligation to the Bank upon Mr. Voorhees’ note and to 
pay or secure it, or otherwise place it in bankable condition. If such is done, the 
Corporation will undertake to release to this estate its share of Preferred A 
stock of the Bank, if and when the balance due upon the $2,000,000 note of the 


Trentrusco Corporation, held by the Corporation, justifies the release of such 
stock. If and when such stock is released, however, the Voorhees Estate and 


Mrs. Roebling are to share in it in the same proportions as the original Voor- 
hees and Roebling notes bear to the whole amount of the several directors’ 
notes, until each has received the full amount of stock to which each is entitled. 
If the Voorhees estate does not recognize its obligation, or otherwise comply 
with the conditions above mentioned, * * *the Voorhees estate will receive no 
Preferred A stock, or any other assets from the Corporation and all of the 
remaining Preferred A Stock, or other assets, of the Corporation to be re- 
leased will be released ultimately to Mrs. Roebling. 

"5. The Corporation will release Preferred A stock to Mrs. Roebling, either 
proportionately with the Voorhees estate, or, in the event the Voorhees estate 
does not participate, all of it, as mentioned above, if the note of the Roebling 
estate is paid or properly secured, or otherwise placed in bankable condition; 
such stock to be released, from time to time, as sufficient equity for that pur- 
pose accrues in the collateral originally pledged with the Corporation to secure 
the $2,000,000.00 loan of the Trentrusco Corporation. The Corporation further 
agrees that the resolutions passed by the Trust Committee and the Board of 
Directors of the Bank on Thursday last, to the effect that no objections will be 
interposed to the release of such stock to Mrs. Roebling upon condition that 
she give the Bank a'satisfactory agreement to indemnify and save it harmless 
against the release of such stock to her, are sufficient authority to it to release 
such stock to her. * * * 

"6. The Corporation further agrees to refund to Mrs. Roebling and any other 
Directors, or their'estates, the amounts paid by them toward the expenses of 
the recent foreclosure proceedings, * * *. 

** * 

"g. Insofar as Mrs. Roebling is concerned, it is understood and agreed that all 
of her undertakings with respect to the purchase of Preferred A stock of the 
Bank are conditioned upon the other parties in interest performing their several 
undertakings and agreements, as outlined above. * * *" 


on Contracts, Vol. I, §102 (3d Ed., Jaeger 1957); Rest. Contracts, §§ 75, 81 
(1932) 38 | 

RFC made a definite promise to release stock or other assets to plain- 
tiff as the principal and interest balance of the first $2,000,000 loan were 
reduced. Once the loan was completely liquidated, it had no discretion but 
had to release stock or its equivalent to Mrs. Roebling. Obviously the parties 
did not state the amount in shares of stock or dollars and cents because the 
ultimate amount to be realized on the assets could not be ascertained until 
they were disposed of. Similarly, the time was not expressed because it 
depended upon when the loan was paid. In 1946 plaintiff acquiesced in RFC's 
decision not to release any more stock or other assets until both $2,000,000 
loans were paid. She had always been willing to subordinate her rights until 
RFC had been made whole on the loans. | 

Plaintiff's present position completely accords with the general rule 
that the terms of an offer and acceptance must be sufficiently definite and 
certain to render the promises and performances to be made by each party 
reasonably certain. See 1 Corbin, Contracts, §95 (1950); 1 Williston, Con- 
tracts, §§37-47 (Rev. Ed. 1936); Rest. Contracts, §32 (1933). This is not a 
case where indefiniteness of terms indicates a lack of agreement, or inten- 
tion to agree in the future, or an illusory promise destroying the mutuality 
of obligation. Plaintiff fully performed the bilateral contract by purchasing 


the shares of the other directors in accordance with the agreement, and it 


od As stated in Williston, §103 at page 395: 


' * * *Summarizing, a sufficient consideration in a bilateral contract may 
be defined as: Mutual promises in each of which the promisor undertakes 
some act or forbearance that will be, or apparently may be, detrimental to 
the promisor or beneficial to the promisee, and neither of which isi void, 
are sufficient consideration for one another." 
As was stated by the court in Petroleum Refractionating Corp. v. Kendrick Oil 
Co., 65 F.2d 997 (10th Cir. 1933): 
"A benefit to the promisor or a detriment to the promisee is a sufficient 
consideration for a contract. 
"The detriment need not be real; it need not involve actual loss to the 
promisee. The word, as used in the definition, means legal detriment as 
distinguished from detriment in fact. Itis the giving up by the promisee of 
a legal right; the refraining from doing what he has the legal a | ito do, or 
the doing of what he has the legal right not to do." 
See also Lawrence v. Muter Co., 171 F.2d 380 (7th Cir. 1948); Meurer Stee Barrel 
Co. v. Martin, 1 F.2d 687 (3d Cir. 1924). 
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was partially performed by defendant by its release of such and other shares 
under its terms in May and June of 1940, and by the release of 1200 shares to 
plaintiff in February 1942. The acts remaining to be performed by defendant 
could be readily ascertained by reference to the agreement, which provided 


the standard by which to measure performance.*” 


B. Ratification and Acquiescence 

Liability is frequently imposed upon a principal for the agent's actions 
where no authority for such acts existed originally. This has arisen from 
application of the doctrines of acquiescence, ratification and estoppel to the 
law of agency. As applied to agency, ratification is the affirmance of a prior 
act which did not originally bind a principal, but which was done or was 
professed to be done on his account, whereby the act is given effect as if 
originally authorized. Ratification is retroactive in effect, giving validity to 
the act from its inception.*° 

The requisites of ratification are intent to ratify, power to ratify, 
knowledge of all material facts surrounding the transaction, and an act 
capable of ratification. Intent may be shown by facts amounting to express 
or implied ratification. Mechem, Agency, Secs. 195-211; Restatement, 
Agency, Secs. 84-87; 2 Am. Jur., Agency, Sec. 208. Corporations, like in- 
dividuals, may ratify and thereby bind themselves to the originally unauthor- 


ized acts and contracts of their officers and agents - 


39 Plaintiff's claim in this respect is supported by numerous decisions which were 
quoted and discussed more fully in appellant's brief on the first appeal, No. 13,878 
(pages 26-34), including: United States v. Swift, 270 U.S. 124, 46 Sup. Ct. 308 (1926); 
R. H. Lindsay Co. v. Greager, 204 F.2d 129 (10th Cir. 1953), cert. den. 346 U.S. 828, 
74 Sup. Ct. 50 (1953); Gulbenkian v. Gulbenkian, 147 F.2d 173 (2d Cir. 1945); United 
States v. City of New York, 131 F.2d 909 (2d Cir. 1942), cert.den. 318 U.S. 781, 63 
Sup. Ct. 858 (1943); Phillips Petroleum Co. v. Rau Construction Co., 130 F.2d 499 
(8th Cir. 1942) cert.den. 317 U.S. 685, 63 Sup. Ct. 260 (1942), reh. den. 317 U.S. 713, 
67 Sup. Ct. 434 (1943); Moon Motor Car Co. of New York v. Moon Motor Car Co., 29 
F.2d 3 (2d Cir. 1928); Laveson v. Warner Mfg. Corp., 117 F.Supp. 124 (D.C.N.J. 1953). 


40 The substance of estoppel is inducement to another to act to his prejudice, while 
ratification is confirmation of the conduct of another. Liability from ratification 
arises from intention, express or implied, while liability from estoppel results de- 
spite intention — to prevent prejudice to the other party. 


ia Greensboro Gas Co. v. Home Oil & Gas Co., 222 Pa. 4, 70 Atl. 940 (1908); Boyce 
v. Chemical Plastics, 175 F.2d 839 (8th Cir. 1949); cert.den. 338 U.S. 828, 70 Sup. Ct. 
77 (1949); Acadian Production Corp. of Louisiana v. Savanna Corp., 222 La. 617, 63 
So.2d 141 (1953). 


| 
| 
39 | 
| 


The agreement of May 1940, between the RFC, plaintiff andj other note- 
makers is not ultra vires or prohibited by statute and was capable of being 
entered into in the ordinary course of business (as were the releases of 
stock to Bedford, Cartlidge, Chamberlain and Conner); hence, it is capable 
of ratification. | 

Any failure to act which unequivocally shows that a corporation con- 
firms or intends to confirm an agreement made without authority by agents, 
or one purporting to act as an agent, constitutes ratification and binds the 
corporation. Such ratification may be express or implied and may result 
from a course of action consistent only with the affirmance of the unauthor- 


ized transaction, acquiescence by silence, or a failure to repudiate under 
circumstances where the corporation had a duty to repudiate.*” | 


Freeport-Journal-Standard Publishing Co. v. Ziv Co., 345 Ill. App. 337, 


102 N.E.2d 153 (1952) has defined the circumstances where a principal has a 
] 
duty to repudiate or silence will be held to be ratification. The court stated, 


at page 350: | 


"Silence under such circumstances that, according to the ordinary 
experiences and habits of men, one would naturally be expected to 
speak if he did not consent, is evidence from which ratification 
can be found." 


| 

The same language is found in the statutes of Georgia’® (and Hawaii) 
which have codified decisions establishing this doctrine and presently provide 
that: 


‘In the ordinary course of business, when good faith requires an 
answer, it is the duty of the party receiving a letter from the 

other to answer within a reasonable time, and failure to answer 
amounts to an admission of the propriety of the act mentioned in 
the letter." 


Did the RFC's Board of Directors repudiate the acts of Scott and Boggs 
in negotiating the details of the agreement with plaintiff and the other note- 


$$$ 


42 Laredo National Bank v. Gordon, 61 F.2d 906 (5th Cir. 1932); Freeport-Journal- 
Standard Publishing Co. v. Ziv Co., 345 Ill. App. 337, 102 N.E.2d 153 (1952); Raymond 


v. Palmer, 41 La.Ann. 425 (1889); The Terre Haute and Indianapolis Raison Co. v. 
Stockwell, 118 Ind. 98 (1888); Cavanaugh v. D. W. Rainlet Co., 229 Mass. 366, 118 
N.E. 650; Fenno v. Weston, 31 Vt. 345, 352; 4 Wigmore, Evidence (1942\ed), §1073, p.92. 


= Georgia Code (1956), Chapter 15, $118. See also 4 Stan. Ga. Prac. | 181 from 1933 
Code, Chapter 38, $120. 
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makers? No letter of repudiation was ever written in answer to Wharton's 
letter of May 20, 1940 (or his subsequent letters of June 21, July 29, Decem- 
ber 14 and 27, 1940; and May 16, 1941). Instead, Boggs personally accepted 
from Whitlock in Trenton, on May 28, 1940, certified copies of resolutions 
of the Bank's Board of Directors interposing no objection to release of stock 
to plaintiff. This was in accordance with the terms of the May 20, 1940, 
agreement. These resolutions related to no other transaction and were 
found in the RFC files. 

On May 22 and 23, 1940, Boggs and Scott came to Trenton for the final 
settlement with notemakers Bedford and Cartlidge resulting in the release of 
stock to them and the simultaneous purchase by plaintiff. Boggs and Scott 
came to Trenton again on June 4 for the final settlement with Notemaker 
Conner resulting in the release of stock to him and the simultaneous purchase 
by plaintiff. At a conference with representatives of the Voorhees Estate on 
June 4, 1940, Boggs and Scott confirmed the agreement with plaintiff to such 


representatives whose interest was opposed to plaintiff's (Matlack so testi- 


fied). One representative, Rudner, wrote RFC on July 13, 1940, protesting 
the agreement of RFC with plaintiff. This letter was found in the RFC files. 
RFC never denied to the Voorhees Estate that such an agreement had been 
made with plaintiff. Thereafter, with full knowledge of the alleged agreement, 
the RFC Board authorized the repayment of (and repaid) the expenses of fore- 
closure assessed against and paid by plaintiff in April of 1940, as provided in 
the agreement of May 20, 1940. 

On May 25, 1940, the Acting Manager of the Philadelphia Agency wrote 
RFC in Washington (9) and stated that, ''We understand that when you reply 
to Mr. Wharton's letter of May 20, 1940, you will send us a copy for the 
completion of our files." Officials of RFC sent Wharton no repudiation of his 
letters of June 21, July 29 and December 14 and 27, 1940, which specifically 
referred to the agreement as set forth in his letter of May 20, 1940. Five 
months later, Wharton wrote RFC again, on May 16, 1941, still inquiring as 
to the agreement. Thereafter, RFC's Board authorized the release of 1200 
shares to plaintiff on June 6, 1941. 

Plaintiff, and Wharton in particular, had dealt with Husbands, Durr and 


Al | 
| 


other top RFC officials during the period 1938 through 1940, prior to RFC's 
sending Boggs to Trenton. Wharton was not an officious intermeddler. He 
was sought out by RFC in an attempt to work out this problem. if his state- 
ment of the agreement (letter of May 20, 1940) to RFC was beyond the au- 
thority of Boggs and Scott to negotiate, or if for any other reason RFC be- 
lieved it was not bound, it was under a duty to repudiate it promptly. In its 
business relations with individuals, RFC is not entitled to, and should not, 
receive more favorable treatment than is fair between men. Dayton Air- 
plane Co. v. United States, 21 F.2d 673, 674 (6th Cir. 1927); Washington 
Paving Co. v. Clausen, 90 Wash. 450, 451, 452, 156 P. 554, 555. 

Agreement with the terms in Wharton's letter of May 20, 1940, is con- 
clusively demonstrated by RFC's subsequent course of action, dalibiy its 
acceptance of plaintiff's beneficial performance without repudiation of the 
reciprocal terms upon which the offer was expressly conditioned, either by 
RFC or its agents. RFC is to be treated in this regard as any other private 
corporation, chargeable with notice to and the knowledge thereby acquired by 
its agents in the performance of their assigned duties and responsibilities, 
according to the elementary principle of agency that a princtoal is affected 
with constructive knowledge, regardless of his actual knowledge, of all 
material facts of which the agent has notice or acquires knowledge while 
acting in the course of his employment and within the scope of his authority. 

Here, again, it would be contrary to equity and good constience to per- 
mit RFC to receive the benefits of its agents' acts in this regard and to 
repudiate the conditions upon which performance was had for the purpose of 
retaining a profit after being made whole by the return of the principal of 
the loans in full and all accrued interest. | 

But well nigh conclusive of the issue of RFC's knowledge: and accept- 
ance of the terms and conditions of the letter offer, apart from the accept- 
ance of plaintiff's performance, is RFC's transfer to plaintiff, a year and a 


half later by formal corporate action, of 1200 shares of the preferred A 


stock, an act sharply at variance with RFC's present contention that it is 
not bound by the reciprocal obligations of the offer of May 20, 1940, and 
reasonably explicable only as a compliance with the terms of that offer. 
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The transfer of 1200 shares to plaintiff was effected in February 1942. 
In correspondence with plaintiff as to the general release to be signed by 
her, RFC conceded that such release applied only to those 1200 shares. 
Whereas RFC, in the months immediately subsequent to May 20, 1940, ac- 
quiesced as a matter of law in the actions of Boggs and Scott (if, indeed, the 
RFC had not authorized and approved these acts in advance), such acquies- 
cence by its later actions on July 19, 1940, on June 1, 1941 and February 2, 


1942, ripened into a clear and unequivocal ratification and approval. ** 


In the case at bar, Scott and Boggs were known by RFC to be its 
agents. Boggs was in the Washington office and had had this Bank under his 
surveillance for some time. He had made several trips to the Bank at 
Trenton prior to 1940. RFC held him out as its agent. Plaintiff knew that 
Scott was manager of the Philadelphia Agency in whose vicinage the Bank 
was located. RFC sent Boggs and Scott to the Bank at Trenton to deal with 
plaintiff concerning the Directors' Notes problem. The case falls squarely 
within the rule. It would be incredulous to say that Boggs and Scott were 
strangers to RFC or to plaintiff. 


C. Implied-in-Fact Contract 


Contractual duty comes from a promissory expression, by words, or 
symbols or by acts or conduct; and in this regard there is no difference be- 


tween an express and an implied-in-fact contract. All true contracts are 


Si Laredo National Bank v. Gordon, 61 F.2d 906 (5th Cir. 1932); Raymond v. Palmer, 
41 La.Ann. 428 (1889); LaFitte v. Godchaux, 39 La.Ann. 1161 (1887); Johnson County 
Bank v. Scoggin Drug Company, 152 N.C. 324 (1910); Friends Lumber Company v. 
Armstrong, 276 Mass. 361 (1931); Arkansas S.W. Rwy. Co. v. Dickinson, 78 Ark. 483, 
95 S.W. 802 (1906); Central Railroad and Banking Company v. Cheatham, 85 Ala. 292 
(1887); Kelsey v. Nat'l. Bank of Crawford County, 69 Pa. 426 (1871) and Terre Haute 
& Indianapolis Railroad Co. v. Stockwell, 118 Ind. 98 (1888). 

In Ward v. Williams, 26 Ill. 447 (1861), the court, in adhering to the rule set forth 
-above, makes the distinction between agents and strangers to the principal. It stated 
that: 

"In general, where an agent is authorized to do an act, and transcends his 

authority, it is the duty of the principal to repudiate the act as soon as he is 

fully informed of what has been done in his name, by the agent, else he will be 

bound by the act as having ratified it by implication; but where a stranger, in 

the name of another, does an unauthorized act, the latter need take no notice 

of it, although informed of the act thus done in his name, and he shall only be 

bound by an affirmative ratification.” 
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express contracts. Implied-in-fact contracts consist of obligations based 
upon mutual agreement and intent to promise not expressed in words. And 
the elements requisite for an "informal contract" are identical whether they 
are "expressly stated or implied in fact." Williston on Contracts, Ibid. 
Sec. 3. See West Caldwell v. Caldwell, 26 N.J.9, 138 A.2d 403 (1958). The 


distinction concerns not legal effect but the mode of expressing assent. The 


existence and terms of an implied contract are usually manifested by con- 
duct. The circumstances and the acts of the parties may in right reason, 


justice and the common understanding of men signify a mutual intention to 
| 


contract.*” 


Assuming arguendo that an express oral contract is not clearly estab- 
lished, nevertheless, an implied-in-fact contract arose out of the acts of 
plaintiff and the other notemakers and the course of conduct pursued by RFC 
subsequent to its negotiations with Wharton (as set forth in the letter of 
May 20, 1940). Plaintiff and other notemakers have performed all of the 
acts set forth in that letter. RFC partially performed by (a) release of 
13,583 shares to Bedford, Cartlidge, Conner and the Chamberlain Estate, 

(b) the transfer of 1200 shares of preferred stock A to the plaintiff, approxi- 
mately one and a half years later, and (c) the repayment of the pro rata 
shares of the foreclosure expenses paid by the Chamberlain Estate and 
plaintiff prior to making the agreement. There is no consideration for the 
transfer of these 1200 shares*® (whose par value was $7200 and whose 
liquidating value was $24,000), other than as provided in the agreement. 


si Professor Corbin states in his work on Contracts, Sec. 18: "Expression may be 
by the tongue, the eye, the hand, or by all of them at once. It may be by! language, by 
words in any language, by words written or spoken." And, he continues| from the 
above, "it appears also that all contracts are implied contracts; for the (meaning to be 
given to any and all of these modes of expression is found by a process of implication 
and inference. There are implications in English words as well as in other signs and 
symbols; and what your words imply is also what your words express. ‘Assent may 
be expressed by acts that have no antecedent agreed meaning, although no meaning 
can be attributed to them except in relation to the previous usage and c ynduct of men. 
The inference to be drawn from the acts is determined by what the actor and other 
men have used them to express;" the "distinction between an express and an implied 
contract, therefore, is of little importance, if it can be said to exist at all;"" the mat- 
ter that is "of importance is the degree of effectiveness of the expressions used." 


ay This number of shares, namely 1200, has real significance in connection with the 
agreement as set forth in Wharton's letter. When these 1200 shares are! added to the 
(continued on sa at page) 
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The only explanation therefor is consistent with the fact that RFC entered 
into the agreement as alleged. The correspondence between RFC's agents 
whose acts admittedly bound RFC, shows that these agents (Boggs, Scott, 
Walton, Ralston, Chadduck, Taylor and others) were conscious of an agree- 
ment between plaintiff, the other notemakers and RFC along the lines set 
forth in said letter of May 20, 1940. 1 Williston, Contracts (rev.ed.), §3; 
Restatement, Contracts, §5; 12 Am.Jur., Contracts, § 4. 

Here, the parties entered into an express contract in the generic sense 
according to the terms embodied in Mr. Wharton's letter of May 20, 1940. 
The proofs establish acceptance of the offer by RFC, through its agents em- 
powered to take such measures as were deemed necessary and advisable to 
secure the repayment of its outstanding loans of $4,000,000 made to the Bank. 
Performance by plaintiff and the other notemakers was accepted by RFC and 
its agents, well knowing that such performance was rendered by all on the 
terms specifically laid down in Wharton's letter, and it would be contrary to 
equity, good reason and elemental justice, and the letter and spirit of the 
promises, as well, were RFC's unqualified acceptance of performance now 
to be held to have been free of the correlative obligation upon which it was 
expressly made to depend. 

RFC's intention to contract with plaintiff is established not only by its 
partial performance referred to above, but by the exchange of correspondence 
during the period from May 20, 1940 to January 1942, all found in RFC files. 
Every response to Wharton's two conferences in Washington is consistent 
solely with the proposition that RFC intended to, and did, contract with 
plaintiff and the other notemakers in accordance with terms which were set 
forth in Wharton's letter. 

Exhibit 92 shows that as late as July 20, 1940 (some 5 months after 
foreclosure), the Federal Reserve Bank was still treating the 1934 loan asa 
pledge even though RFC had reduced the collateral to possession. Exhibits 
88 and 89 show that RFC and the Bank were both treating the dividend pay- 
ments as interest and equating it as such. In fact, as the interest rate on 


46 (continued from preceding page) 
13,583 shares released to the other notemakers, they aggregate 14,738 shares at $20 
a share liquidating value or $295,660, the total amount of the collateral then realized 


on. 
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the loans was reduced in 1944 and later increased (1951), the dividend rate 
was adjusted accordingly. 

Plaintiff made two offers of proof to substantiate the manner in which 
all the parties were treating these transactions. Both were rejected. First, 
plaintiff offered to prove, through Wharton, that he had had conferences with 


Durr and others with the Internal Revenue Service in an attempt to convince 


those officials that the dividend payments by Trentrusco were, in fact, in- 
terest on a loan and hence such payments should be deductible as interest 
(JA 370). Prior to July 1, 1939, the Internal Revenue Service finally ac- 
cepted this interpretation and the dividend payments to RFC were not taxed, 
either before or after foreclosure (95-A- 1). Secondly, plaintiff offered to 
prove, through Witness Whitlock, that the Bank treated the payments to 
stockholder RFC as interest, whereas it treated dividend payments to 
plaintiff and the Chamberlain Estate as non-deductible dividend payments. 
Such rejection of competent and material evidence to plaintiff's « detriment 
is plainly reversible error. (JA 312) | 

Included in the appendix to this brief (on blue paper) is a tabular sum- 
mary of the agreement between plaintiff, the other notemakers and RFC, as 
evidenced by Wharton's letter of May 20, 1940. The first colunia contains 
the acts of performance by the parties. In the parenthesis thereafter the 
exhibits and/or testimony supporting these various acts of performance are 
listed. A mere reading of this leads to the inescapable conclusion that an 


implied-in-fact contract was proved. | 


Iv. LAW IMPOSES A QUASI-CONTRACT ON RFC WHICH HAS | 
BEEN UNJUSTLY ENRICHED AT THE EXPENSE OF THE 
PLAINTIFF. 


ea ee oo = el 


Unlike express or implied-in-fact contracts, quasi-contracts are not 
based on the intention of the parties. A quasi-contract does not arise out ofa 
promise. Roebling v. Anderson, 103 App.D.C. 237, 257 F.2d 615, 619 (D.C. 
Cir. ae Matarese v. Moore- -McCormack Lines, 158 F.2d 631 (2d Cir. 
1946); City of New York v. Davis, 7 F. 2d 566 (2d Cir. 1925); Bailis v. Re- 
construction Finance Corporation, 128 F.2d 857, 859 (3d Cir. 1942); Ross 
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Engineering Co. v. Pace, 153 F.2d 35 (4th Cir. 1946); Restatement, Con- 
tracts, 85 (1933 ed.). Such contracts are the means which the law has 
adopted to impose obligations in order to promote justice. 1 Williston 
Contracts §3, pp. 7-10 (Rev.Ed. 1936). One who is unjustly enriched at the 
expense of another may be required for that reason alone to make restitu- 
tion. Restatement, Restitution, §1 (Comment C) (1937). 

It is undisputed that plaintiff succeeded to the rights of her husband 
in the pledged assets (by decree of the New Jersey court). He had given a 
$200,000 accommodation note to the Bank which was paid off on June 18, 
1940. RFC, as of May 13, 1954, had received payment of the principal and 
interest of both $2,000,000 loans. Plaintiff is informed that, in addition 
thereto, defendant realized approximately $480,000 on the $500,000 worth of 
assets belonging to these notemakers and pledged with defendant under the 
first $2,000,000 loan. Of the approximately $480,000 realized, RFC, by the 
release of stock (or credit otherwise given, as in the case of the Voorhees 
Estate) m has given up to all the notemakers, other than plaintiff, the 
approximate equivalent of the face value of their original accommodation 
notes ($272,000). 

Plaintiff has not even received the retirement value of shares, or 
other pledged assets, equal to the amount of the original $200,000 Roebling 
note, but has only received shares with a retirement value of $24,000. 
Plaintiff made a market for the stock (at the request of and in reliance on 
the promises of RFC) in May and June 1940, which made possible the settle- 
ment of the "Directors' Notes" problem. Although under the agreement she 
could receive benefits above those received by others (because she not only 
made a market for the stock where none existed, removing the obstruction 
to a solution of the ''Directors' Notes" problem, but also agreed to defer 
the receipt of any shares or other assets until there was sufficient equity 
in the remaining collateral pledged to secure the RFC loan), she has not 


<7 See footnote 48, p. 47, infra. 
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as yet been made whole ne | 

RFC was not organized for profit, but rather to give relief to financial 
institutions in a national emergency. Its loan powers were provided for the 
purpose of rehabilitation and not as "blinds for governmental acquisition” of 
private enterprise. Baltimore National Bank v. State Tax Comm ission, 297 
US. 209, 210, 56 Sup. Ct. 417, 418 (1936); Dollar v. Land, 87 App.D.C. 28, 184 
F.2d 245 (1950), cert.den. 340 US. 884 (1950), reh.den. 340 US. 948 (1951). 

One of the leading cases on unjust enrichment is the decision of the 
Second Circuit (Judges August N. Hand, Chase and Clark) in Ma: tarese v. 
Moore-McCormack Lines, 158 F.2d 631 (2d Cir. 1946). The question there 
was whether a corporation could be required to pay the reasonable value of 
certain inventive ideas disclosed by one of its employees to oné of its agents 
where an express contract failed for lack of proof of the agent's authority. 

The Circuit Court held that plaintiff had established unjust enrich- 
ment, stating (page 634): 


"The doctrine of unjust enrichment or recovery in quasi contract 
obviously does not deal with situations in which the party| to be 
charged has by word or deed legally consented to assume a duty 
toward the party seeking to charge him. Instead, it applies to 
situations where as a matter of fact there is no legal contract, 
but where the person sought to be charged is in possession of 
money or property which in good conscience and justice he 
should not retain, but should deliver to another. Miller v. 
Schloss, 218 N.Y. 400, 407, 113 N.E. 337; Byxbie v. Wood, 24 
N.Y. 607, 610; White v. Continental Nat. Bank, 64 N.Y. 316, 21 
Am.Rep. 612; Oneida County v. First Citizens Bank & Trust Co. 
of Utica, 264 App-Div. 212, 35 N.Y.S.2d 782; 1 Williston on Con- 
tracts (Rev.Ed. 1936), Sec. 3, p. 9." 


48 This is forcefully demonstrated by the following table: 


Prin. Amount Preferred i At $20 
Directors of Note Shares Rec'd. | a share 


Bedford $100,000 4,766 $95,320 
Cartlidge 100,000 (approx.) 4,766 | 95,320 
Chamberlain 50,000 2,383 47,660 
Conner 35,000 1,668 | 33,360 
Voorhees 100,000 4,766 | 95,320 
Roebling 200,000 1,200 | 24,000 


* Credit was given, at the time of the settlement of the litigation with the 
Bank, in this amount against the sum then owing on the Voorhees note. 
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This was cited with approval by Judge Holtzoff, in Trenton Industries 
v. A. E. Peterson Mig. Co., 165 F.Supp. 523, 532 (1958). To the same 
effect are Ross Engineering Co. v. Pace, 153 F.2d 35 (4th Cir. 1946); Shank 
v. Wilson, 86 F.Supp. 789, 794 (S.D. W.Va. 1949) and State v. Martin, et al., 
159 Ariz. 438, 120 Pac.2d 48 (1941). 

The doctrine of unjust enrichment was held to apply to municipal 
corporations in City of New York v. Davis, 7 F.2d 566 (2d Cir. 1925). This 
was a suit on behalf of the New Haven Railroad against the City of New York 
on a theory of quasi-contract in connection with the relocation of certain 
electric wires made necessary to allow the construction of the new munic- 
ipal Rapid Transit Railway. It was agreed that the New Haven should re- 
locate its wires, and that the city should pay the net cost for labor and 
materials used. The Board of Estimate (the city's governing body) refused 
to approve the agreement and to appropriate the money. 

Two defenses to the action were that (1) the New York Public Service 
Commission had no right to enter into a contract without the approval of the 
Board of Estimate, and (2) the City could not be held for quasi-contract as 
the Commission had no authority to contract for the removal of overhead 
structures. The court held that where a municipality has accepted the 
benefits it is liable for their reasonable value although there is no valid 


contract between the parties .*° 


+, In holding the city liable in quasi-contract, the court stated, at pages 572, 573: 


"The second defense * * * merely states that the Public Service Commission 

had no power to contract on behalf of the city without the approval of the 

board of estimate and apportionment, and that no such approval was ever ob- 

tained and no appropriation for the work was ever made. 

™* * * The action is based on quasi contract and it is no defense to such an 

action to allege that the parties did not contract. The nature of the action in 

itself admits that the parties did not enter into a contract. But the fact remains 

that a public corporation, like a private individual, may be liable on a quantum 

meruit, if, having the power to make a contract, but having made none, it has 

nevertheless enjoyed the benefit of work performed or materials furnished to 

it, when no statute forbids or deprives it of the power to contract therefor. 

x * * 

"* * * In a quasi contract the contract is a mere fiction; the intention being 

disregarded. In an implied contract the interition is ascertained and enforced. 

'In one, the intention is disregarded; in the other, it is ascertained and en- 

forced.' Hertzog v. Hertzog, 29 Pa. 465, 468. A quasi contractual obligation is 
(continued on following page) 
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RFC is, on the plainest principles of justice, notwithstanding its obli- 
gation on contract, precluded by its own course of conduct from disavowing 
and repudiating, on the ground of a want of acceptance by formal corporate 
action, the reciprocal responsibility made a condition of plaintif "s per- 
formance of her undertaking to provide a market for the stock, then without 
market value, and to subordinate her own interest as a prior stockholder 
until the RFC's 1934 loan was paid in full, later modified to include also the 
second 1936 loan of $2,000,000, and thus to secure RFC's loans to the Bank 
as a means of its rehabilitation. RFC's agents were authorized to represent 


the corporate body in the service of these ends; and it would be contrary to 
all reason and fundamental justice now to sanction disaffirmance of the acts 
and the authority of its agents in order to reap a profit beyond the recovery 


of the loans and interest thereon at the established rate. 

Judge Letts erroneously found, Finding VII (JA 524), that on Septem- 
ber 18, 1936, RFC "purchased directly” from the Bank an additional 100,000 
shares of the Bank's preferred stock A, "at a price of $20 per share for a 


total price of $2,000,000," that, Finding XIX (JA 531-533), RFC "received 

| 
no benefit or enrichment from plaintiff's purchase of the Bank's preferred 
stock A from Directors Bedford, Cartlidge and Conner," but rather that RFC, 


"as the owner of the Bank's Preferred Stock A by foreclosure and by pur- 
chase, was entitled to the improvement of the Bank's financial position" by 
the payments thus made by the directors, and RFC "received no direct 
benefit or enrichment from plaintiff or by plaintiff's actions 5 
But the fact is that RFC’s purchase of the preferred stock A was the 
means of securing the payment of an additional loan of $2,000,000. Judge 


Fahy, on the first appeal to this Court, so found (JA 34): "In September, 
1936, RFC loaned a second $2,000,000 to the Bank in the form | of a purchase 
of 100,000 shares of its preferred A stock." 


49 (continued from preceding page) | 
imposed by law for the purpose of bringing about justice, without regard to the 
intention of the parties. | 
"In quasi contract there is no contract obligation in the true sense, for there 
is no agreement; but it is clothed with the semblance of contract for the pur- 
pose of the remedy. Nevada Co. v. Farnsworth (C.C.) 89 F. 164; |See People 
v. Drummer, 274 Ill. 637, 641, 118 N.E. 934; Mathie v. Hancock, '78 Vt. 414, 
417, 63 A. 143." 
| 
| 
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Not only that but the record is clear and uncontradicted that RFC re- 
ceived a substantial benefit as a result of plaintiff's actions. The RFC hada 
$4,000,000 investment in the Bank. Rather than involve the director-note- 
makers in Trenton in litigation to the possible prejudice of the Bank (which 
could affect the loan and the security behind it), because the notemakers 
would not recognize their notes as primary obligations, through this plan and 
agreement with plaintiff, all the notemakers (except Voorhees) placed their 
notes in bankable condition and shortly thereafter paid them. RFC must have 
considered the settlement of the notemakers' problem of substantial benefit 
to it or it would not have continued for a period of more than two years its 
offers to release stock to the notemakers if they would place their notes in 
bankable condition. 

Judge Letts found, Finding X (JA 526), that RFC's Board of Directors 
on December 19, 1939, "authorized its Philadelphia branch manager, E. Ray- 
mond Scott, to proceed with the foreclosure, in order to be in a position to 
deal individually with the notemakers who were willing to recognize their 
notes and place them in bankable condition,"’ but he erroneously concluded 
that RFC's "records showed no indication that any of the Bank's preferred 
stock A was to be released to the plaintiff or the Roebling Estate." 

Here again the error of such conclusion is clearly demonstrated. The 
record shows that plaintiff was not to be excluded once the loans were satis- 
fied, but was simply subordinating her position for the time being. After 
foreclosure in 1940, Durr told Scott that tentative arrangements had been 
made for plaintiff to take over the assets and pledge them with RFC as col- 
lateral to a note which she was to execute (71-A-1), which note it had been 
suggested earlier was to be of limited liability. Also after foreclosure Durr 
made a marginal notation on a letter dated April 19, 1940, which indicated 
that stock was not to be released to the Roeblings until the preferred stock 
loan was satisfied (79-B; JA 481). 

Scott advised the Bank by letter dated October 5, 1939, at the direction 
of the RFC Board that unless the directors’ notes were placed in "Ssatisfac- 
tory condition," within 60 days, RFC would "withdraw its offer made with re- 


spect to the release of shares of preferred 'A' stock to the notemakers" and 
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insist upon "action" by the Bank against the notemakers, and REC would 
"also take such other action" as might "appear advisable to protect its in- 


terest as a stockholder." RFC's offer was not withdrawn, then or there- 
after (63, 92). | 

The handling of the expense of foreclosure is of determining signifi- 
cance in this regard. Foreclosure provided the means of realizing the 
plan, 2 measure demanded by RFC for security of its loan in the public in- 
terest, and thereby there came into being the agreement expressed in Whar- 
ton's letter of May 20, 1940, giving expression to an intention foreclosure 
was designed to fulfill. | 


Vv. THE TRIAL COURT'S FINDINGS OF FACT AND CONCLUSIONS OF LAW ARE 


ERRONEOUS AS THEY ARE CONTRARY TO SUBSTANTIAL RECORD EVIDENCE. 


Immediately after the argument on RFC's motion to dismiss, Judge 
Letts granted RFC's motion, saying that he would not give his grounds there- 
for (JA 375), but requesting RFC counsel to prepare findings of fact and con- 
clusions of law which he adopted without change. These findings are erro- 
neous as contrary to substantial record evidence, most of which were docu- 
ments from RFC files ay The documentary evidence corroborated the testi- 
mony of witnesses for plaintiff. There was no conflicting evidence and the 


court made no findings (adverse or otherwise) of the credibility of any wit- 
ness. The court was required to view the evidence and make reasonable 


inferences therefrom. Instead RFC counsel in preparing the findings of fact 
| 


50 "Since judicial review of findings of trial courts does not have the statutory or 
constitutional limitations of findings of administrative agencies or by a jury, this 
court may reverse findings of fact by a trial court where ‘clearly erroneous.' * * * 
The findings were never conclusive, however. A finding is ‘clearly erroneous’ when 
although there is evidence to support it, the reviewing court on the entire evidence 
is left with the definite and firm conviction that a mistake has been co itted." 
United States v. United States Gypsum Co., 333 U.S. 364, 395, 68 Sup.Ct. 525, 542 
(S.Ct. 1948), reh. den. 333 U.S. 869, 68 Sup.Ct. 788. [footnotes omitted] 


a A trial court may not arbitrarily reject the testimony ofa witness whose testi- 
mony appears credible. Gee Chee On v. Brownell, 253 F.2d 814 (5th Cir. 1958); 
United States v. Johnson, 208 F.2d 729, 730 (Sth Cir. 1953); Arnall Mis v. Small- 
wood, 68 F.2d 57, 59 (Sth Cir. 1933); Ariasi v. Orient Ins. Co., 50 F.2d 548, 551 (9th 
Cir. 1931). 
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and conclusions of law drew all inferences in favor of RFC and against plain- 
tiff, which the court adopted without change. The following are the more 


material findings which are erroneous with reference to exhibits or testi- 


mony which is substantial and contrary thereto: 

ae Plaintiff "announced that she did not need and did not ask for further 
discovery" (I; JA 522), whereas her counsel stated, ''We have looked at every 
document he [Mr. Espey] has. But he does not have them all, because one of 


the most important files covering the eighteen-month period prior to April 
1941 cannot be found. *** '" (JA 66-67). 

2. RFC “purchased directly from the Bank an additional 100,000 shares 
of the Bank's preferred stock A" (VII; JA 524), which the court uses as a 
foundation to erroneously find (XIX; JA 531) that the RFC "received no bene- 
fit" from plaintiff's performance as RFC, as a stockholder, was entitled to 
any improvement of the Bank's position. In fact, Judge Fahy found that, "In 
September 1936 RFC loaned a second $2,000,000 to the Bank in the form of 

a purchase of 100,000 shares of its preferred A stock" (JA 34). RFC was 
not formed to acquire control of banks — only to make loans to rehabilitate 
them (cases in Section I herein). Durr always referred to the two $2,000,000 
loans as preferred stock loans, not as purchases of stock (79-B). 

3. RFC records do not show that any preferred stock A "was to be re- 
leased to plaintiff or to the Roebling Estate" (X, JA 526; XI, JA 527), 
whereas all offers to release stock had always included plaintiff, except that 
she was simply to subordinate her position until the RFC was paid (62-A-1, 
62-A-2, 68-A-1). After the foreclosure in February 1940, Durr telephoned 
Scott that there were tentative arrangements for Mrs. Roebling to take over 
the stock and assets by giving her non-liability note (71-A-1; JA 463). Durr 
discussed this with Wharton (JA 201). Durr wrote a marginal note on a 
letter of April 19, 1940, found in RFC files, stating that the Roebling Estate 
was to receive no stock until the preferred stock loans were paid (79-B; JA 
481). 1200 shares of such stock were authorized to be released (and were 
released) by resolution of RFC's Board on June 1, 1941 (34). 

4. "No proof showing the authority of Boggs, direct or indirect," was 
introduced by plaintiff (XII; JA 528), whereas plaintiff proved by documentary 
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evidence from RFC files that Durr was authorized by RFC Boart Resolution 
in January 1938 to offer to release stock in a settlement of the directors’ 
notes problem (62-A-1, 62-A-2); that this offer was kept open until May 17, 
1940; that Boggs worked on this account under Durr's direction during this 
period (95-A-1); that Durr dealt with plaintiff and the other notemakers 
throughout this period (63-A-1, 63-A-2, 68-A-1); that on April 3, 1940, the 
administration of the foreclosed collateral was transferred to the Examining 
Division (in which Boggs worked) (75); that Boggs was sent to Trenton in 
May of 1940 to deal with the notes problem, and, in fact, conferred with the 
notemakers' representatives, including Wharton (XIX; JA 528); that Boggs 
worked out arrangements on the Bedford, Conner and Cartlidge notes with 
Wharton and that on June 4, 1940, Boggs, in the presence of Scott and repre- 
sentatives of plaintiff and the Voorhees Estate, whose interests were adverse 
to hers, purported to act on authority of RFC Board (1, 17-A; JA 300-305); 
and that RFC Board on June 1, 1941, authorized Boggs to write Scott direct- 
ing him to release 1200 shares to plaintiff (34). The court adopted no find- 
ings on the evidence showing ratification and acquiescence of the acts of its 


agents (assuming no actual authority was proved). 
5. Wharton's correspondence shows that he recognized that plaintiff “had 
no contract" with RFC; that RFC Board "had to act favorably in order for 
plaintiff to have a contract"; that he "persistently sought a writing signed" by 
RFC that "would constitute a contract" and that "he never received such a 
signed writing" (KVII; JA 530), when Wharton's correspondence shows that 

he was attempting to obtain release of stock to plaintiff when the status of 

the collateral justified (rather than a recognition of a contract) (21, 28, 31, 
33); that counsel to Voorhees Estate complained concerning plaintiff's con- 
tract with RFC and RFC did not deny it (17-A, 19, 20); that Wharton did ob- 
tain the authorization of RFC Board on June 1, 1941, for the release of 1200 
shares (34); that Wharton received assurance from McGrath that RFC would 
never question the agreement (JA 188); that Wharton received a writing from 
RFC that the general release given by plaintiff in connection with the transfer 
of 1200 shares related solely to those shares (48, 44, 47, 48, 51-61; JA 421-441). 
6. RFC transferred 1200 shares of the Bank's preferred stock A in ex- 
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change for a general release (XVII; JA 530-531), without finding that such 
release, in accordance with correspondence and conferences between RFC 
and Wharton, referred only to these 1200 shares and not to further trans- 
fers (43, 44, 47, 48, 52, 53, 54, 58, 60, 61; JA 421-441). 

7. RFC "received no benefit" from plaintiff's actions (XIX; JA 531), when 
documentary evidence shows that the Bank had two $2,000,000 loans with 
RFC, that four of the directors had refused to recognize their notes and 
place them in bankable condition; that this condition was criticized by the 
bank examiners and accordingly RFC Board sent Durr to Trenton to confer 
with plaintiff and other notemakers to attempt to obtain the same, which 
Durr did, and that Durr made offers to plaintiff and others to release stock 
or other assets to them if they would recognize their notes and place them 
in bankable condition (95-A-1). 

On numerous occasions RFC counsel objected to admission of testi- 
mony and exhibits on very general grounds. The court sustained these 
objections even though almost all of the exhibits had been received at the 
first trial and were considered as a part of the record by this Court on the 
first appeal. Later in the trial at the suggestion of RFC counsel the court 
received almost all of the exhibits for the limited purpose of "information." 
Plaintiff has no way of knowing whether the court considered these docu- 
ments at all, and if so, how much weight, if any, was accorded them in 
adopting the findings of fact and conclusions of law. We submit that the 


receipt of evidence under these circumstances is reversible error (JA 164, 
165, 166, 167, 168, 169, 170, 181, 182, 208, 209, 210, 211, 212, 213, 214, 219, 
223, 306, 307-308, 310, 311, 357, 358, 359, 360, 361, 362, 363). 
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CONCLUSION 


For the reasons stated above, we respectfully submit that 


‘the judgment 
and order of the trial court holding that plaintiff did not prove (a) an express 


contract or (b) an implied-in-fact contract, or (c) grounds for relief in 
quasi-contract, be set aside and that the case be remanded for a new trial. 


Respectfully submitted, 


JOHN K. PICKENS | 

M. JOSEPH STOUTENBURGH 

JERRY N. GRIFFIN 
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Washington 5, D. C. | 
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APPENDIX 


STATUTES AND RULES INVOLVED 


Section 603(a) of the Reconstruction Finance Corporation Act 
(47 Stat. 5, 15 U.S.C. 603) reads, in part, as follows: 


"(a) The Corporation shall have succession through|June 
30, 1956, unless it is sooner dissolved by an Act of Con- 
gress. It shall have power to adopt, alter, and use a 
corporate seal; to make contracts; to lease or purchase 
such real estate as may be necessary for the transaction 
of its business; to sue and be sued, to complain and to 
defend, in any court of competent jurisdiction, State or 
Federal; to select, employ, and fix the compensation of 
such officers, employees, attorneys, and agents as shall 
be necessary for the transaction of the business of the 
Corporation, in accordance with laws, applicable to the 
Corporation, as in effect on June 30, 1947, and as there- 
after amended; and to prescribe,amend, and repeal, by 
its board of directors, bylaws, rules, and regulations 
governing the manner in which its general business may 
be conducted. Except as may be otherwise fon Control i 
this chapter or in the Government Corporation Control 
Act, the board of directors of the Corporation shall! deter- 
mine the necessity for and the character and amount of 
its obligations and expenditures under this chapter and 
the manner in which they shall be incurred, allowed, 
paid, and accounted for, without regard to the provisions 
of any other laws governing the expenditure of public 
funds, and such determinations shall be final and con- 
clusive upon all other officers of the Government. The 
Corporation shall be entitled to and granted the same 
immunities and exemptions from the payment of costs, 
charges, and fees as are granted to the United States 
pursuant to the provisions of law codified in sections 
551, 604, 751, 1913, 1914, and 1923 of Title 28.* * * 
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Section 609 of the Reconstruction Finance Corporation Act as 
amended (67 Stat. 230, 15 U.S.C. 609) reads, in part, as follows: 


"If by the close of business on June 30, 1954, its board of 
directors shall not have completed the liquidation of its 
assets and the winding up of its affairs, the duty of com- 
pleting such liquidation and winding up of its affairs shall 
be transferred to the Secretary of the Treasury, who for 
such purpose shall succeed to all the powers and duties 
of the board of directors under this chapter. * * * 
When the Secretary of the Treasury shall find that such 
liquidation will no longer be advantageous to the United 
States and that all of the Corporation's legal obligations 
have been provided for, he shall retire any capital stock 
then outstanding, pay into the Treasury as miscellaneous 
receipts the unused balance of the moneys belonging to 
the Corporation, and make a final report to the Congress. 
Thereupon the Corporation shall be deemed to be dissolved." 


Section 1291 of the Judicial Code (62 Stat. 929, 28 U.S.C. 1291 
as amended 65 Stat. 726) reads as follows: 


"The courts of appeals shall have jurisdiction of appeals 
from all final decisions of the district courts of the United 
States, the District Court for the Territory of Alaska, the 
United States District Court for the District of the Canal 
Zone, and the District Court of the Virgin Islands, except 
where a direct review may be had in the Supreme Court." 


Rule 41(b) of the Federal Rules of Civil Procedure reads, in 
part, as follows: 


"Rule 41. Dismissal of Actions 
x * * 


b. Involuntary Dismissal: Effect Thereof. 

"* * * After the plaintiff has completed the pres- 
entation of his evidence, the defendant, without waiving his 
right to offer evidence in the event the motion is not granted, 
may move for a dismissal on the ground that upon the facts 
and the law the plaintiff has shown no right to relief. In an 
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action tried by the court without a jury the court as trier 
of the facts may then determine them and render judgment 
against the plaintiff or may decline to render any judgment 
until the close of all the evidence. If the court renders 
judgment on the merits against the plaintiff, the court shall 
make findings as provided in Rule 52(a). Unless the court 
in its order for dismissal otherwise specifies, a dismissal 
under this subdivision and any dismissal not provided for 
in this rule, other than a dismissal for lack of jurisdiction 
or for improper venue, operates as an adjudication upon 
the merits." 


| 
Rule 52(a) of the Federal Rules of Civil Procedure reads, in part, 


as follows: 


"Rule 52. Findings by the Court. 
"a, Effect. In all actions tried upon the facts without 
a jury or with an advisory jury, the court shall find the 
facts specially and state separately its conclusions of law 
thereon and direct the entry of the appropriate judgment; 
* %* %* Requests for findings are not necessary ie pur- 
poses of review. Findings of fact shall not be set a ide 
unless clearly erroneous, and due regard shall be given to 
the opportunity of the trial court to judge of the credibility 
of the witnesses. * * * If an opinion or memorandum of 
decision is filed, it will be sufficient if the findings of fact 
and conclusions of law appear therein. Findings of fact 
and conclusions of law are unnecessary on decisions of 
motions under Rules 12 or 56 or any other motion except 
as provided in Rule 41(b)." 
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TABULAR COMPARISON OF TERMS 
OF THE AGREEMENT WITH ACTS OF PERFORMANCE 


TERMS OF THE CONTRACT * 


1, Messrs. Bedford, Conner and 


Cartlidge will forthwith recog- 
nize their obligations to the bank 
upon their respective notes and 
will pay or secure the same, or 
otherwise place them in proper 
bankable condition. In consider- 
ation of their so doing, the Cor- 
poration will release to them 
Preferred A Stock of the Bank 
in amounts equivalent to their 
respective obligations. 


. Mrs. Roebling will purchase 
from Messrs. Bedford, Conner 
and Cartlidge their Preferred A 
Stock, together with allaccrued 
dividends thereon to the date of 
purchase, at the rate of $6.00 
per share. The amounts receiv- 
ed for the purchase price of this 
stock are to be applied on ac- 
count of the notes held by the 
Bank. 


. The Corporation will release to 
the Chamberlain estate its share 
of Preferred A stock of the Bank 
when its note to the Bank has 
been paid or properly secured. 
It is my understanding that the 
Chamberlain estate does not de- 
sire to sell its stock, and there 
is noundertaking by Mrs. Roeb- 
ling to purchase the same. 


. The Corporation and the Bank 
will give the Voorhees estate 
until tomorrow, May 21st, to 
recognize its obligation to the 
Bank upon Mr. Voorhees" note 
and to pay or secure it, or other- 
wise place it in bankable condi- 
tion. If such is done, the Cor- 
poration will undertake to re- 
lease to this estate its share of 
Preferred A stock of the Bank, 
if and when the balance due upon 


*As quoted from Wharton Letter 


of May 20, 1940 


1. 


ACTS OF PERFORMAN CE 


Messrs. Bedford, and Cartlidge, 
on May 22, and 23, 1940, and Mr. 
Conner, on June 4, 1940, recog- 
nized their personal notes as 
primary obligations and placed 
them in bankable condition, and 
RFC released 4,766 shares to 
each of Messrs. Bedford and 
Cartlidge and 1,668 shares to 
Mr. Conner on the dates indi- 
cated (5,6, 6A, 6B, 8, 14, 15). 
| 


. Mrs. Roebling purchased the 


shares released to Bedford, 
Cartlidge and Conner on the date 
released, as indicated in (1) 
above, for a total amount equal 
to $67,200. These sums were 
paid by the notemakers on their 
personal notes on the game day 
(7, 8). | 

| 


. RFC released 2,383 shares to 


Chamberlain estate May 22, 
1940 (12, 13). | 


. The time of the Voorhees estate 


to place the Voorhees note in 
bankable condition was extended 
until June 4, 1940. However, it 
did not recognize such! note and 
the litigation proceeded to trial. 
At that time the Court suggested 
asettlement which was reached 
on May 27, 1942 and resulted in 
acompromise of the payment of 
$78,247.78, the difference be- 
tween the total indebtedness of 


TERMS OF THE CONTRACT 


the $2,000,000 note of the Trent- 
rusco Corporation, held by the 
Corporation, justifies. the re- 
lease of such stock. If and when 
such stock is released, however, 
the Voorhees estate and Mrs. 
Roebling are to share in it inthe 
same proportions as the original 
Voorhees and Roebling notes 
bear to the whole amount of the 
several directors’ notes, until 
each has received the full a- 
mount of stock to which each is 
entitled. If the Voorhees estate 
does not recognize its obliga- 
tion, or otherwise comply with 
the conditions above mentioned, 
* * * the Voorhees estate will 
receive no Preferred A stock, 
or any other assets from the 
Corporation and all of the re- 
maining Preferred A stock, or 
other assets of the Corporation 
to be released will be released 
ultimately to Mrs. Roebling. 


. The Corporation will release 
Preferred A stock to Mrs. Roeb- 
ling, either proportionately with 
the Voorhees estate, or in the 
event the Voorhees estate does 
not participate, all of it, as men- 
tioned above, if the note of the 
Roebling estate is paid or prop- 
erly secured, or otherwise 
placed in bankable condition; 
such stock tobe released from 
time to time as sufficient equity 
for that purpose accrues in the 
collateral originally pledged 
with the Corporation to secure 
the $2,000,000 loan of the Trent- 
rusco Corporation. 


ACTS OF PERFORMANCE 


$106,843.73 and the amount re- 
ceived being $28,596, repre- 
senting the $6 par value of the 
stock that would have been avail- 
able to the estate had it accepted 
the original offer to RFC (62). 


As stated above, the time of the 
Voorhees estate to recognize 
the Voorhees note was extended 
until June 4, 1940, when its rep- 
resentatives met with Boggs and 
Scott and representatives of the 
Bank and plaintiff. At such 
meeting, Boggs and Scott out- 
lined the agreement with plain- 
tiff of May 20, 1940, and the 
other notemakers in substan- 
tially the terms alleged in the 
Amended Complaint (Wharton, 
JA 90-92; Matlack, a represent- 
ative of the Voorhees estate, 
whose interest was opposed to 
that of plaintiff, JA 300-306, and 
confirmed by letter of Junel2, 
1940 of Louis Rudner, of Katzen- 
bach, Gildea and Rudner, to the 
Bank, and two copies of which 
were forwarded to the RFC and 
found in its files (1, 17, 17A). 


. On June 6, 1941, RFC authorized 


the release of 1200 shares of 
preferred stock A to Mrs. Roeb- 
ling and the RFC set forth in 
writing that the general release 
it requested of Mrs. Roebling 
referred only to this transaction 
and not to any future releases 
(43, 44, 45, 52, 58, 59, S9A, 60). 


On May 16, 1940, the Bank's 
Board of Directors and its Trust 
Committee, adopted resolutions 
interposing no objections to re- 
leasing shares of preferred 
stock A of the Bank, if, as and 
when available "in accordance 


TERMS OF THE CONTRACT 


The Corporation further agrees 
that the resolutions passed by 
the Trust Committee and the 
Board of Directors of the Bank 
on Thursday last, to the effect 
that no objections willbe inter- 
posed to the release of such 
stock to Mrs. Roebling upon con- 
dition that she give the Bank a 
satisfactory agreement to in- 
demnify and save it harmless 
against the release of such stock 
to her, are sufficient authority 
to it to release such stock toher. 


. The Corporation further agrees 
to refund Mrs. Roebling and any 
other Directors, or their es- 
tates, the amounts paid by them 
toward the expenses of the re- 


cent foreclosure proceedings, 
x * * 


ACTS OF PERFORMANCE 


with the plan now being consum- 
mated with respect to ithe settle- 
ment of obligations of certain 
directors held" by \the Bank, 
provided Mrs. Roebling indem- 
nifies the estate against any pos- 
sible loss. Certified copies of 
these resolutions were handed 
to Boggs on May my 1940 and 
were found in the files of RFC 
(80, 81; JA 321). 


. On July 19, 1940, the RFC auth- 


orized the reimbursement of 
$95.10 to Mrs. Roebling and 
$23.77 to the Chamberlain es- 
tate representing their pro rata 
share of the foreclosure expense 
which they had paid RFC (30). 
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(i) 


APPELLEE-DEFENDANT'S STATEMENT O 
ADDITIONAL QUESTIONS PRESENTED 

1. Whether the contents of Mr. Wharton's letter of May 20, 1940, 

can be held to set forth the terms of any contract. | 


2. Whether RFC's employees, who were authorized to execute 
certain arrangements with third parties, even attempted to enter into the 


alleged contract. 


3. Whether RFC's employees, particularly Mr. Verner C. Boggs, 
had any authorization or power whatsoever to make the alleged contract 
and bind RFC thereto. | 


4. Whether the alleged contract was void under the Statute of 
Frauds of New Jersey where made and also under the parallel Statute of 
Frauds of the District of Columbia where enforcement was sought. 


5. Whether the alleged oral contract, being void under the Statute 
of Frauds, could be taken out of the operation thereof for equitable en- 
forcement upon money considerations paid by plaintiff to third parties for 
shares of stock actually received, where plaintiff's contentions amount to 
an attempt to avoid the Statute of Frauds by claiming that her executed 
third-party considerations support her alleged illegal oral contract, 
although such considerations were not exclusively referrable to the al- 


leged oral contract, and plaintiff never lost her considerations but made 
| 


a profit on her investment. 


6. Whether there was ever an intention on RFC's part to enter into 
the contract that plaintiff alleged and words and actions thereon that could 
be the basis of finding an implied-in-fact contract. 


| 
i For brevity and convenience designations of parties and actors will be: Ap- 
pellant Mary G. Roebling: "plaintiff" as she was below. Appellee Robert B. 
Anderson, Secretary: "defendant" as below. Reconstruction Finance Corpora- 
tion (the original defendant for which defendant was substituted): "RFC." 
Trenton Trust Company: "Bank". Trentrusco Corporation (the Bank's sub- 
sidiary ): 'Trentrusco." | 


(ii) 

7. Whether RFC was unjustly enriched when it only collected, 
liquidated and realized upon it's lawfully acquired property, and whether 
in such situation quasi-contractual obligations can lawfully be imposed 
on defendant. 


8. Whether RFC's assignment of 1, 200 shares of Preferred 
Stock A to plaintiff can be held to prove plaintiff's alleged oral contract 
or to be a part performance thereof, particularly in view of the terms 


of plaintiff's release given to secure such stock. 


9. Whether plaintiff's alleged oral contract and claims were 


merged in and waived by plaintiff's purchase from RFC in May, 1954, of 


the last 40,000 shares of Preferred Stock A held and owed by RFC, 
plaintiff paying therefor over $800,000 cash, which purchase was con- 
trary to and inconsistent with plaintiff's claims here that she was en- 
titled to receive some of said shares under her alleged oral contract, 
plaintiff having consummated her 40, 000 share purchase without asser- 
tion or reservation of, or demand upon, her alleged claim upon said 


shares. 


(iii) 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Preface 


The Brief for Appellant (plaintiff) is a fantastic statement of plain- 
tiff's case; the actual record does not support her many broad, elliptical, 


erroneous, reckless and unequivocal self-serving statements. Limita- 
| 
| 
Plaintiff appeals from a judgment (after a second non-jury trial) 
| 
again dismissing her amended complaint and claims upon her failure to 


tion of space permits mention of only a few. 


prove any prima facie case (JA 535). 


2 


This Court reversed the first judgment for original defendant RFC 
on the ground that error occurred in denial of plaintiff's motion for pro- 
duction of additional documents under Rule 34, F. R. Civ. P. (Roebling 
v. Anderson, 257 F. 2d 615, 103 U.S. App. D.C. 237, p. 239, Appeal 
No. 13,787). As hereinafter shown, this alleged error was obviated by 
plaintiff's admissions that she did not need nor ask for further discovery, 
defendant having permitted plaintiff's attorney to examine all known files 
(J.A. 55, 66, 67). 


Plaintiff attempted to prove an oral contract made shortly before May 
20, 1940, by and between plaintiff (by her Attorney T. Girard Wharton) 
with RFC (by RFC Verner C. Boggs, as RFC's agent), which on said May 
20, 1940, was completely executory on both sides. Plaintiff's payment on 
purchases, after May 20, 1940, from Bank Directors Bedford, Cartlidge 
and Conner, of Bank Preferred Stock A for $67,200 she paid to them, 
which stock RFC released after May 20, 1940, to Bedford (4,766 shares), 


Cartlidge (4,766 shares), and Conner (1,668 shares) as consideration for 
and inducement to their placing their disputed 1933 note obligations to the 
Bank in bankable condition, was claimed also to be plaintiff's considera- 
tion to RFC for RFC's oral agreement of sale made before May 20, 1940, 
of a then present interest in and to any Preferred Stock A, money or 


property which might be left remaining in RFC's possession after RFC 
recovered money for the balance of principal of $1,704,005.76 owed by 
Trentrusco to RFC on February 23, 1940, upon its May 23, 1934, 
$2,000,000 note, plus interest at the agreed rate, upon liquidation of the 
Trentrusco collateral for said note on which RFC foreclosed on February 
23, 1940. This could not be done within a year, and plaintiff's attorney 
did not want the time for liquidation limited to five, ten or fifteen years, 
as in the unsettled times of 1940 the foreclosed collateral could not be 
expected to liquidate out for some years to come (P's Exh. 28, J.A. 408). 
In short, plaintiff attempted unsuccessfully to prove an executory oral 
contract before May 20, 1940, whereby RFC sold and plaintiff purchased 
an interest in the foreclosed collateral valued at morethan $100,000, 
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which could not be and was not performed within one year from the 
making, upon the same considerations that plaintiff paid to third parties 
after the alleged executory oral contract for stock saan sold by them 
and delivered in their behalf to plaintiff. | 


Plaintiff's exhibits were introduced in confusing disorder. Defendant 
early in the trial successfully objected to admission into evidence of many 
of plaintiff's exhibits. However, to avoid any possible technical error 
defendant eventually agreed that all exhibits proffered by plaintiff be (and 
they were), admitted in evidence. Defendant reserved objections as to 
competency, materiality and relevancy. For ready reference see: 


a. Appendix I for tabulation of plaintiff's exhibits by number, show- 
ing their dates, and pagination of exhibits and admission into evidence, 


(A-1) 


b. Appendix II for tabulation of plaintiff's exhibits by dates, showing 
their numbers, and pagination of exhibits and admission into evidence. 


(A-5) 


| 
Plaintiff mistakenly assumes that hearsay and ungworn statements 
set out in her exhibits are proof against defendant of the truth of those 
statements. She mistakenly assumes that admission of a document in 
evidence proves the truth of the statements therein made. ! Such state- 
ments are not proof against defendant unless they are admissions of RFC 
by its duly authorized and empowered agents and employees. However, 
plaintiff's exhibits, having been introduced by and consequently vouched 
for by her, often contain or constitute admissions against plaintiff's 


interests. 
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DEFENDANT'S STATEMENT OF THE FACTS, 
DIVIDED INTO THREE PHASES: PRE-FORE- 
CLOSURE, FORECLOSURE AND 
POST-FORECLOSURE 


The Pre-Foreclosure Period. 


The record does not show, and plaintiff does not claim, any con- 
tractual or legal obligations between plaintiff personally and RFC prior 
to the February 23, 1940, foreclosure, only negotiations as to transfer of 
Preferred Stock A to some of the makers of the directors' notes to the 
Bank who disputed their notes, as inducement for them to put their dis- 
puted notes in bankable condition. To be in bankable condition, a note 
had to be collateralized, interest paid up and not overdue. 


None of plaintiff's testimony and exhibits as to the period prior to 
February 23, 1940, attempted to show or shows the contract or bases of 
claim alleged by plaintiff as of May 20, 1940. Plaintiff was unwilling to 
contract under the terms of the pre-foreclosure negotiations (JA 203, 
204). See Appendix III for tabulation of plaintiff's pre-foreclosure exhi- 
bits by number, showing their dates, and pagination of exhibits and ad- 


mission into evidence. (A-9) 


In 1933 Directors Bedford, Cartlidge, Chamberlain, Conner, Voor- 
hees and Siegfried Roebling, plaintiff's husband, gave their personal notes 
to their Bank in the aggregate amount of approximately $585,000 for the 
transfer by the Bank to three trustees for said note-maker directors of 
certain "slow assets" of the Bank, the removal of which was then advis- 
able. S. Roebling's note originally was for $200,000.00. (JA 523, 524). 


On May 23, 1934, the Bank's wholly owned subsidiary Trentrusco 
borrowed from RFC $2,000,000 upon Trentrusco's collateral note. The 
collateral deposited with RFC by Trentrusco was 100,000 shares of the 
Bank's Preferred Stock A issued to Trentrusco and approximately $500, - 
000 of the "slow assets." Trentrusco issued to the trustees for the six 
director note-makers 5,000 shares of Trentrusco's capital stock. The 
Bank received from Trentrusco the $2,000,000 it borrowed from RFC. 
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Also about May 23, 1934, the Bank issued 20,000 shares of its Preferred 
Stock B, receiving therefor another $2,000,000. S. Roebling purchased 
from the Bank 18,505 shares of Preferred Stock B at $100 Her share, 
investing $1,850,500.00. (JA 524). 


On September 18, 1936, RFC purchased directly from the Bank 
another 100,000 shares of the Bank's Preferred Stock A, at $20 per 
share, for $2,000,000. Both issues of Preferred Stock A had a $6 
par value and a $20 plus dividends retirement value per share. 

(JA 524). In 1937 one thousand shares of this issue was retired by pur- 


chase from RFC, leaving 99,000 shares (JA 393, but see 239). 


Plaintiff introduced no evidence as to the legal conditions attached 
to said Preferred Stock A, showing either that it was a loan that RFC 
could take action upon or how the Bank could retire it by payment. Par- 
ticularly, plaintiff did not prove that RFC had any legal right to force the 
Bank to retire it by paying RFC for it; for all the record shows the Bank 
could have continued to the present to let RFC and the defendant hold it. 
There is no support in the record for plaintiff's arguments that RFC's 
ownership of Preferred Stock A constituted merely loans by RFC to the 

Siegfried Roebling died January 1, 1936. He owed the Bank $157, - 
429.99 on his $200,000 personal note. Said note was alway recognized 
and never disputed as a valid obligation by S. Roebling or by his executor, 
the Bank, or by plaintiff. It was always kept in "bankable condition. " On 
January 1, 1936, S. Roebling owned a 34.188 per cent participating interest 
in the assets held by the directors’ trustees, consisting of 5, 000 shares of 
Trentrusco stock and the uncollected balances owing on approximately 
$85,000 of the "slow assets" retained by them. Plaintiff purchased said 
34.188 per cent interest from S. Roebling's estate for its inventory value 
of $3,418.80, pursuant to June 22, 1937, court order. T: Girard Wharton, 
a member of the Bar of the State of New Jersey, as well as a resident 


there, was personal attorney for S. Roebling and plaintiff prior to his 
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death, and thereafter Mr. Wharton acted as attorney for plaintiff and the 
Bank (as executor of the will and estate of S. Roebling). (JA 524, 525; 
see 233, 234, 235, 272, 443, 512). 


In 1936 Eugene J. Fountain became Executive Vice President of the 
Bank, continuing so through 1940. From 1936 to trial plaintiff was a stock- 
holder, a director and either Chairman of the Board of Directors or Presi- 
dent of the Bank. By operation of S. Roebling's will, plaintiff became 
entitled to 18,505 shares of the Bank's Preferred Stock B and 9,005 shares 
of the Bank's 28,000 shares of common stock. Early in the administration 
of the estate, it was discovered by plaintiff, the Bank and Mr. Wharton that 
S. Roebling’s cash, marketable securities and other liquid assets were 
insufficient to pay debts, inheritance and estate taxes and administration 
expenses, let alone satisfy the many legacies under his will. When S. 
Roebling died on January 1, 1936, both his 18,505 shares of Preferred 
Stock B and 9,005 shares of common stock in the Bank were worthless, 
without book, earnings, dividend or market value. (JA 246, 253). To the 
task of protecting and restoring this large investment, the Bank as execu- 
tor, its officers and directors, including plaintiff.and Mr. Wharton devoted 
their energies from 1936 into 1954. (JA 246). During the administration 
of S. Roebling's estate to June 15, 1954, his substantial investment in the 
Bank, which was worthless when he died, was restored to a book value of 
well over $2,000,000, with improving prospects for earnings, dividends 
and market value (JA 525, 242, 243). 


Commencing in December, 1936, and extending into the latter part 
of 1939, the Bank endeavored to have all the notes of the six directors, 
who gave them originally to the Bank in exchange for the slow assets, 
paid, secured or otherwise placed in bankable condition. As before 
stated, Mr. Roebling and his Estate always kept his note in bankable condi- 
tion. Richard C. Chamberlain and his Estate, the Bank being executor 
thereof, always kept his note in bankable condition. Directors Bedford, 


Cartlidge, Conner and Voorhees, and later the latter's Estate, objected 
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and failed and refused to recognize their notes as absolute gbligations. 
They took the position that they were liable only if the trusteed assets 
proved insufficient to pay their notes. RFC, during this period, made 
several attempts to get the objectors to place their notes in| bankable 
condition by offering to release to all of the six directors as a group 
(except the Roebling Estate) shares of the Bank's Preferred Stock A 
from the Trentrusco collateral,of retirement value at $20.00 per share, 


approximately equivalent to the total of the amounts of their notes, 

namely, $367,000, upon condition that such Preferred Stock 'A be posted 

as collateral for their notes. In December, 1939, the six directors, or 
their estates, as a group, having failed to place their notes in bankable 
condition, RFC gave notice of its intention to foreclose on the Trentrusco 
collateral, the Trentrusco note being in default. RFC's Board of Directors 
on December 19, 1939, authorized its Philadelphia Agency Manager, E. 
Raymond Scott, to proceed with the foreclosure, in order to|be in position 


to deal individually with the notemakers who were willing to recognize 


their notes and place them in bankable condition. RFC's records showed 
no indication that any of the Bank's Preferred Stock A was to be released 
to the plaintiff or to the Roebling Estate (JA 445, 459, 526). | 


The right of redemption was in Trentrusco (JA 252). ‘Trentrusco 
never took any corporate action authorizing release of any of its rights 
in its collateral, including Preferred Stock A, to plaintiff (JA 321, 322). 


| 
RFC's February 23, 1940, Foreclosure was a Crucial Turning Point. 


RFC's foreclosure on the Trentrusco collateral by a publicly ad- 


vertised, public sale on February 23, 1940, ended the pre-foreclosure 


period of dealing with the notemaker directors, and opened a new period, 
the post-foreclosure period (JA 495,461, 462). Before foreclosure RFC 
was dealing with Trentrusco's collateral securing its May 23, 1940, 
$2,000,000 note to RFC, on which collateral RFC had only alien. The 
right of redemption was in Trentrusco (JA 252). The note was overdue 
and interest was in default (JA 261, 262). Upon and after the foreclosure 
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RFC was the fee simple owner of the collateral (JA 251, 257, 274). RFC 
discharged its claim upon, and the debt and obligation of, Trentrusco on 
its May 23, 1940, $2,000,000 note, on which Trentrusco owed on February 
23, 1940, principal of $1,704,005.76, interest to February 22, 1940, inclu- 
sive, of $102,382.81, and $276.58 of expense, a total of $1,806,665.15, by 
bidding and realizing on the sale a total of $1,806,661.55 (JA 137, 308, 462, 
463, 490, 491). RFC's bidding at and realization by sale, although $3.60 
short of the total of $1,806,665.15, discharged and paid off the Trentrusco 
note. RFC thereafter made no further claim on the Trentrusco note as 
there was no deficiency, and had no further dealings with Trentrusco 

(JA 288, 325). RFC after the foreclosure dealt with the collateral as its 
own fee simple property, and as owner thereof in connection with the Bank 
and others (JA 467, 487). 


The foreclosed collateral of which RFC became owner by purchase 
consisted of one hundred thousand (100,000) shares of Bank Preferred 
Stock A and the then uncollected balances of about five hundred thousand 
dollars ($500,000) of face value of the so-called "slow assets." (JA 462, 
495). 


As the Trentrusco principal debt on February 23, 1940, was 
$1,704,005.76, it follows that RFC had realized on the collateral, by 
collections prior to foreclosure, the sum of $295,994.24. 


Post-Foreclosure Period. 


There is no credible and probative evidence whatsoever in the 
record supporting plaintiff's claims centered about May 20, 1940, namely: 
express oral contract, implied-in-fact contract, and quasi-contract on 


unjust enrichment. 


Under the heading "RFC's Offer to Release Stock to Notemakers” 
plaintiff makes fantastic and unsupported statements such as: 
" | . This was part of an over-all settlement which 


provided that Mrs. Roebling was then to become the sole 
stockholder of Trentrusco and hence entitled to the balance 
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of the stock and assets belonging to Trentrusco. This 

offer was never rescinded prior to the agreement be- 

tween T. G. Wharton, attorney for plaintiff and the Roeb- 

ling Estate, and Verner C. Boggs, a representative of the 

defendant, on or about May 20, 1940 (62-A-1, 62-A-2)." 
Plaintiff's Exhibits 62-A-1 and 62-A-2 (JA 442-446) are the hearsay, 
unsworn statements of Mr. Durr in December 1938 and January 1939. 
They show that plaintiff's objections prevented consummation of the then 


plan. An offer, if any were made, had to be accepted within a reasonable 


time; it would not remain open from 1938 until May 20, 1940, unless its 
terms so provided. No agreement was proved. Mr. Boggs, RFC Examiner 
only (JA 515, 518, 519), was not proved to have any authority as agent to 
make an agreement for RFC. There is no proof supporting plaintiff's 
statement that RFC Assistant General Counsel Durr "was charged with 
resolving this problem." It is plain in the record that he hever solved 
it. | 
Under the heading "Foreclosure and Renewal of RFC Offer," plain- 
tiff's brief (p. 7) speaks of Mr. Durr instructing Mr. Scott to tell Mr. 
Fountain to inform all notemakers that RFC was ready to ideal with them, 
and Mr. Durr informing Mr. Scott that tentative arrangements had been 


made for plaintiff to take over the assets and repledge them with RFC 
(JA 461, 463, 464). These are unsworn, hearsay statements, different 
from plaintiff's alleged claims, and do not prove or support them. 


The first official post-foreclosure RFC Board of Directors’ action, 
relative to the foreclosed collateral, authorized Mr. McGrath's March 15, 
1940, letter and empowered him to write Mr. Scott, RFC's Philadelphia 
Branch Manager, that "the Corporation is willing to assign, from the 
preferred stock 'A' acquired by it by reason of the foreclosure, to any 
notemaker (other than the Roebling Estate)... . preferred stock 'A'" 
(JA 467). Plaintiff was not a notemaker. Plaintiff erroneously and mis- 
leadingly states (Br. 8): ". . . RFC requested that each notemaker 
(including the plaintiff) pay to it his pro rata share of the expenses of 
foreclosure." Mr. McGrath's letter authorized the stock assignment 
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upon condition that each notemaker receiving Preferred Stock "A" pay 
his pro rata part of the expense of foreclosing, . . . that proportion of 
the total expense which the original principal amount of his note bears 
to the aggregate original principal amount of the notes of all notemakers 
(including the Roebling Estate) (JA 468). This was to fairly limit and 
prorate each notemaker's share. (This latter action was erroneous and 
rescinded later (JA 407, 410)). Mr. Scott prorated the $276.58 expense 
of foreclosure and stated the Roebling Estate pro rata at $95.10, but he 
did not request plaintiff to pay anything (R. 470-472). Plaintiff erroneously 
sent in her personal check for $95.10 (JA 476). RFC repaid the Roebling 
Estate ,which repaid plaintiff (JA 408). 


Mr. Wharton was seeking Preferred Stock A for plaintiff long before 
the alleged May 20, 1940, contract (JA 481). Mr. Durr’'s memorandum, 
made about April 20, 1940 (JA 481), that no stock goes to the Roebling 
Estate until RFC has recovered amount of the preferred stock loan (a 
misnomer), in nowise supports plaintiff's alleged May 20, 1940, oral 
contract and other claims (JA 481, but see original Plaintiff's Exhibit 
79-A). Mr. Durr's memorandum was not shown to have been authorized 
by RFC's Board of Directors. 


Under the heading "Boggs' Dealing with Bank and Notemakers", 
plaintiff attempts to: clothe RFC Examiner Verner C. Boggs with great 


authority by stating (P's Br., 9) "Boggs was handling Trenton Trust 
Company matters."'"’ He was a mere "Examiner" and was not authorized 
by RFC's Board to take any action until May 17, 1940, when he was given 
limited ministerial authority as will hereafter be shown. The so-called 
plan (P's Br., 10) came to naught. 


RFC's post-foreclosure authorization for settlement of March 15, 
1940 (JA 466, 470), was different from the pre-foreclosure negotiations 
of 1938-9 (JA 442, 459). Mr. Boggs had no authority in the pre-fore- 


closure negotiations nor in the March 15th action. 


11 


The quotation: "Mr. Bedford advised Mr. Boggs that hhe would 
prefer to stand suit rather than pledge collateral and give a financial 
statement"(P's Br. 11) is the hearsay, unsworn report of a hearsay, 
unsworn statement of Mr. Eugene J. Fountain, then Executive Vice 


President of the Bank (JA 484). | 


Plaintiff misleadingly states (P's Br. 11) that she "offered to aid 
the other notemakers and RFC by making a market for such preferred 
stock A by purchasing (at its par value of $6 per share), the shares to 
be released by RFC to the notemakers,...". .. ."The shares of 
preferred stock A then had no market value and their book value was 
substantially impaired." (P's Br. 12). They had no market| value for 
the reason they had never been sold on any market, but held by RFC 


either by direct purchase or as collateral, or by foreclosurP purchase. 
(JA 329). Their book value was approximately $12.50 per share 

(JA 330, 334, 335). They had a value of not more than $6.00 per share 
(JA 338, 340). | 


Plaintiff erroneously speaks of "Agreement Between Plaintiff, 
Defendant and Other Notemakers" and states "The agreement reached 
by Wharton (on behalf of plaintiff), with RFC and the other ence in 
interest was set forth in his letter to RFC dated May 20, 1949. " (PIs 
Br. 12). But see her contrary statement (JA 116). 


Mr. Wharton's testimony utterly failed to prove any agreement 
between plaintiff andRFC (particularly through the agency of Mr. Boggs) 
(JA 81-87, 223-228). Mr. Wharton dealt only with Mr. Boggs in the 
crucial period before May 20, 1940 (JA 81, 82, 224, 275). Plaintiff 
offered Mr. Wharton's May 20, 1940, letter (JA 379) in evidence but 
objection that the letter is not proof in and of itself of any contract and 


that the most it would be was plaintiff's offer to a contract was sustained 
(JA 83, 84, 85). Plaintiff later offered this letter "solely for the purpose 
of showing that the RFC in Washington was put on notice as to what the 
plaintiff was claiming was an oral agreement made between Mr. Boggs, 
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whom we will show was one of its agents, and the plaintiff" (JA 182). 
Plaintiff's attorney said "I am not offering it as the terms of the con- 
tract in and of itself." (JA 183). The Trial Judge ruled that "it should 
be received for the limited purpose suggested by counsel in the offering 
and it will be received with that understanding." (JA 184). 


Plaintiff never ascertained that RFC Examiner Boggs had any 
authority to make a contract for RFC with her (JA 224, 275, 285, 367), 
and never secured any memorandum signed by Mr. Boggs or anyone else 
for RFC setting out the alleged contract of May 20th or evidencing any 
right in Mrs. Roebling to have any of the assets (JA 176, 223, 224, 228, 
239, 240, 265, 269). Mr. Wharton expected but never received a reply 
to his May 20, 1940, letter (JA 175, 176). 


The May 16, 1940, resolutions of Bank's "Trust Committee" 
(JA 485), and "Board of Directors" (JA 486) specified that the Bank 
as Executor of the Estate of Siegfried Roebling would interpose no 
objection to RFC giving to Mrs. Roebling shares of Preferred Stock 
A, "provided Mrs. Mary G. Roebling indemnifies the estate against any 
possible loss that may arise from this action by giving her personal 
bond of indemnity in form approved by Counsel.” 


The record is devoid of proof that Plaintiff Roebling gave the 
estate any bond of indemnity. This is an important lack in plaintiff's 
proof, the same as her failure to secure any RFC written memorandum 
evidencing her alleged May 20, 1940, contract, both indicating that her 
alleged contract and other bases of claim were never established. The 
Bank had no ownership interest in Preferred Stock A (JA 251). The 
equity of redemption being in Trentrusco (JA 252), such resolution 
should have been made by Trentrusco to be effective. 


On May 17, 1940, the RFC's Directors passed the first of its two 


authorizations to Mr. Boggs, authorizing transfer of Preferred Stock A 
to Directors Bedford, Cartlidge and Conner and the Estate of Chamber- 


lain when Mr. Scott and Mr. Boggs were satisfied with required actions 
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by the said directors and would make written statements that the condi- 
tions were met (JA 487). It is crucially important to note that RFC did 
not authorize Mr. Boggs to make an RFC contract with plaintiff; that he 
was strictly limited to ministerial duties; and that this RFC action was 

taken just prior to May 20, 1940, and during the time of Mr. Wharton's 

conferences with the directors and Mr. Boggs (JA 81, 82). 


The value involved was "in excess of $100,000." (JA 1, 8, 237, 301). 
The alleged oral contract would have a term of five years for release of 
stock, according to Mr. Matlack (JA 303, 377). Mr. Wharton wrote on 
July 29, 1940, that the term of the contract "should not be less than ten 
years and, preferably, at least fifteen years" showing the alleged con- 
tract was in negotiation and had not been settled (JA 408). All of Mr. 
Wharton's conferences with Mr. Boggs prior to May 20, 1940, and those 
thereafter, were held in Trenton, New Jersey (JA 224, 225). The matters 
of the value involved in, and the time for execution of, the alleged oral 
contract necessarily involved application of the New Jersey Statute of 
Frauds, which required memorandum signed for RFC by authority fora 


valid, enforceable contract. 


It is impossible to write out the terms of the alleged oral contract 
from the testimony of Mr. Wharton, plaintiff's only witness to it. 


In the matter of heading "Release to Bedford, Chamber lain, Cart- 
lidge and Conner” (P's Br. 13), shares of Preferred Stock A were re- 
leased in exact accordance with the May 17, 1940, RFC telegram (JA 487). 
RFC released 4,766 shares to Mr. Bedford (who sold them to plaintiff at 
$6.00 per share for $28,596.00, and this payment was applied and credited 
on Mr. Bedford's note to the Bank) (JA 88, 89, 390). RFC released 4,766 
shares to Mr. Cartlidge (who sold them to plaintiff at $6.00 per share for 
$28,596 and his payment was credited on Mr. Cartlidge's note to the Bank) 
(JA 88, 89, 390). RFC released 1,668 shares to Mr. Conner (who sold 
them to plaintiff at $6.00 per share for $10,008.00, and this payment was 
credited on Mr. Conner's obligation to the Bank) (JA 89, 90, 396). Directars 
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Bedford, Cartlidge and Conner for said shares placed their notes in 
bankable condition. Plaintiff thus purchased 11,200 shares of Preferred 
Stock A for $67,200.00 from them. 


Under the "wishful thinking” heading '"Reaffirmation of May 20th 


Agreement" plaintiff's statements and citations do not support any of 


her claims, and particularly her claim of the alleged May 20, 1940, con- 
tract. Even this heading is not supported by plaintiff's statements and 
citations. 


Mr. Boggs’ alleged statements at the Trenton Banking Company on 
June 4, 1940, do not prove or show the alleged May 20th oral contract. 


It is important to note Mr. Wharton's comments with regard to the 
Katzenbach, Gildea & Rudner June 12, 1940, letter (P's Br. 15, JA 398). 
See P's Exh. 20A, June 13, 1940 (JA 402), where Mr. Wharton wrote: 


"I emphatically deny that the Roebling Estate and Mrs. 
Mary Roebling, individually, or either of them, have 
received any special benefits and concessions denied 
to the Voorhees estate as the result of the settlement 
plan in question. The Roebling estate has and will re- 
ceive no benefit whatsoever from the plan, let alone any 
special benefits. Mrs. Roebling very definitely has made 
generous sacrifices to make possible the consummation 
of the plan. Her willingness to make such sacrifices for 
the benefit of the individual directors, or their estates, 
as well as the banking institution in which she is so 
vitally interested, has never changed." 


His statements on June 13, 1940, show he did not claim but denied that 
Mrs. Roebling had the contract she now claims, and admits that she was 
benefiting the Bank of which she was a stockholder, director and officer 
(JA 402). He corroborated this in his testimony when he admitted that 
plaintiff's purchase of stock from Directors Bedford, Cartlidge and Con- 
nor was part of her effort to improve the condition of the Bank and the 
stock therein to which she was entitled under Siegfried Roebling's will 
(JA 233, 234, 235, 236, 237, 242, 243, 244, 245, 246). Plaintiff's 11,200 
share purchase benefited her (JA 283). 


| 
| 
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Contrary to plaintiff's heading 'Reaffirmation of May 20t h Agree- 


ment" is Mr. Wharton's testimony that he never wrote RFC Board of 
Directors (as distinguished from a letter directed to the attention of 
Mr. Boggs) claiming to have a contract with RFC in the subject matter 
of this action. (JA 268, 269). Also contrary to any "reaffirmation" is 
Mr. Wharton's admission that from 1940 until 1946, and even thereafter, 
he had not been able to get anything in writing from RFC confirming or 
evidencing the alleged contract. (JA 176, 264, 265, 268, 269). | 


The June 18, 1940, $450,000.00 payment of Siegfried Roébling's then 
note balance of $125,000.00 and his Estate's $325,000.00 note to the 
Trenton Trust Company was in accordance with the note obligations, 
and therefore could not be and was not consideration for plaintiff's al- 
leged May 20th oral contract. (JA 403). Mr. Wharton's statement that 
"Under the circumstances, the last possible impediment to releasing 
preferred A stock to Mrs. Mary G. Roebling, when the same is available 
for release, would seem to be removed." is not a claim to a definite, 
enforceable contract. (JA 403). 


Mr. Wharton's letters show conclusively that he did not consider 
and maintain that plaintiff had her claimed May 20th binding oral contract. 
| 


a, See his above quoted June 13, 1940 letter (JA 402). 


b. His July 29, 1940 letter (JA 408) shows that he was considering 
Mr. Boggs' draft of letter in answer to Mr. Wharton's May 20, 1940 letter, 
that he was negotiating as to the period of execution, stating five years was 
too short, and that it should not be less than ten or fifteen years, and that 
he was expecting a letter in the light of the latest developments, all show- 


ing the matter was not definite and settled but in negotiation as to plaintiff. 


c. His December 14, 1940, letter (JA 411) shows he had not received 
any answers to his May 20 and July 29, 1940, letters, and that |he was "very 
anxious to have a definite understanding with respect to Mrs. Roebling's 


position.” 


16 


d. His December 27, 1940,letter (JA 412) shows him unanswered. 


e. His May 16, 1941, letter (JA 414) shows he had not received any 
answers; that Mrs. Roebling’s position in the premises was still unsettled; 
and that he was anxious to reach a definite understanding with respect to 
Mrs. Roebling’s position in the premises. 


f. His September 11, 1941,letter shows he was still seeking a 
final disposition (JA 420). 


g. His September 19, 1941,letter (JA 421) shows the matter still 
unsettled; that he knew RFC had to take action by its Board of Directors; 
that the matter had not been presented to RFC's Board of Directors; and 
that his understanding with Mr. Boggs was purely personal and not an 
official RFC action or contract. 


Under the headings "Ratification of Agreement and Transfer of 
Stock to Plaintiff" and "Acquiescence in May 20th Agreement" plaintiff 
makes purely self-serving statements, not proving or showing support 
for plaintiff's alleged May 20th oral contract and cther claims. 


The action of RFC’s Board of Directors in authorizing on June 6, 
1941, transfer of 1,200 shares of Preferred Stock A to plaintiff was the 
second RFC Board of Directors’ definite, official action authorizing RFC 
Examiner Vernon C. Boggs to take any action relative to said stock. 
(JA 413). It merely authorized Mr. Boggs to send a letter to Mr. Scott, 
Manager of RFC's Philadelphia Agency, a purely ministerial act. RFC's 
Board authorized assignment of said 1,200 shares to plaintiff, "provided 
that all expenses in connection with the assignment to Mrs. Roebling of 
such 1,200 shares of preferred stock "A" are paid by her." 


Plaintiff's brief, page 16, states the date in error, that on June 1, 
1941, the RFC Board authorized the transfer. The correct date is June 
6, 1941 (JA 158, 357). 


Even after being informed on June 11, 1941,that RFC's Board of 
Directors had authorized release of 1,200 shares of Preferred Stock A 


| 
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to plaintiff (JA 418, 92, 93), and by Mr. Boggs’ September 12, 1941, 
letter that RFC's Philadelphia Agency had been instructed to assign to 
Mrs. Roebling 1,200 shares of Preferred Stock A (JA 421), Mr. Wharton 
by his September 19, 1941, letter (JA 421) made no claim of an express, 
firm oral contract, but complained that the matter was still unsettled; 
and showed that he knew the RFC Board of Directors had to take action; 
that he knew the matter had not been presented to RFC's Board, and that 
his understanding with Mr. Boggs was purely personal and not an official 
RFC action or contract. | 

In order to secure the 1,200 shares, plaintiff gave RFC her release 
(JA 428). It speaks for itself and its interpretation is a matter of law. 
It was forwarded with Mr. Wharton's January 24, 1942, letter, together 
with $4.32 for "Federal documentary stamps" (Revenue Stamps). Plain- 
tiff admits receiving the 1,200 shares (JA 9, P's Br. 19). Contrary to 
any contractual right to receive said 1,200 shares, plaintitt by her release 
agreed to pay all expenses of the transfer and to reimburse RFC for its 
payment of any such expenses, and particularly that | 


"3, Transferee acknowledges and agrees that such transfer 
is made by R.F.C. without representation, warranty or 
recourse of any nature, kind or character whatsoever." 

There is nothing in the record showing factually that the assignment 

of the 1,200 shares of Preferred Stock A to plaintiff was made pursuant to 


| 
a contract, or that it supports any claim of plaintiff. | 


Regarding Mr. Boggs’ Modification of Plaintiff's Alleged Contract, 


Mr. Wharton testified that in April, 1946, he inquired of Mr. Boggs about 
the status of the collateral, to what extent it had been collected, and to 
what extent it might be available for release to Mrs. Roebling. Mr. Boggs 
"said that he was no longer in charge of that department" and could give 
no information, and that 


"He then said for the first time that in any event there 
would be no collateral, further collateral, or assets, re- 


leased to Mrs. Roebling until all of the two 2 million dollar 
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loans had been paid. In other words, until all of the four 

million dollars of the preferred stock A of the Trenton 

Trust Company had been retired and paid for in full.” 

(JA 191). 
Mr. Wharton protested that that was not the agreement, but saw no one 
else at RFC (JA 191). Mr. Wharton did not write RFC protesting that 
the terms of the alleged contract had been altered and changed without 
plaintiff's consent (JA 268, 269). 


According to Mr. Wharton, Mr. Boggs changed the alleged oral 
contract which had to do only with the foreclosed collateral by making 
an additional condition or provision that RFC would have to recover (in 
addition to recovering its $2,000,000 investment of May 23, 1934, in the 
collateral) all of its’ second $2,000,000 investment in 1936 in the second 
100,000 shares of Preferred Stock A. 


Mr. Wharton's conduct and words are consistent with the proposition 


that he was claiming in 1946 only a personal arrangement with Mr. Boggs, 


not a contract, the same as he apparently was claiming in his letter of 
September 19, 1941 (JA 422). 


If plaintiff had had a binding, valid oral contract on or about May 
20, 1940, and RFC had added the condition Mr. Wharton testified Mr. Boggs 
added, plaintiff could have claimed an anticipatory breach and commenced 
her action then. Consequently, if plaintiff was entitled to her alleged May 
20, 1940, oral contract, and there was an anticipatory breach in April 
1946, the statute of limitations pleaded by RFC (JA 23) would bar plain- 
tiffs present claims. 

Regarding Merger in Mrs. Roebling’s Purchase from RFC of the Last 
40,000 Shares of Preferred Stock A held and owned by RFC of Her 
Claims Her in Suit: 

The record shows that Mrs. Roebling on May 13, 1954, paid 
$800,000, plus accrued dividends, to RFC for its last 40,000 shares of 
Trenton Trust Company Preferred Stock A, and that she did this without 
making any demand or demand along with her offer of payment for an 
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accounting on the liquidation of the foreclosed collateral, and for credit 
for whatever was due her on the settlement of her purchase, (JA 278, 
279, 309, 317, 320, 321). | 


Mr. Wharton, plaintiff's attorney and principal witness, testified 
it was not as a practical matter feasible to make demand for an account- 
ing and credit on the settlement of her purchase, and that the purchase 
and plaintiff's claims, made orally early in June, 1940, and by letter on 
June 11, 1954, were two independent transactions and had nothing to do 
with each other (JA 278-282). | 


The record does not show that RFC had any of the foreclosed 
collateral at the time of plaintiff's May 13, 1954, purchase. | Plaintiff 
proved that the final portion of the foreclosed preferred stock A held by 
RFC, namely 85,217 shares, was retired (by purchase by Trenton Trust 
Company) on December 24, 1952 (JA 309, 316). See Appendix VI, p. A-13. 


Plaintiff's purchase of RFC's last 40,000 shares left RFC unable 
to comply with plaintiff's alleged May 23, 1940, oral contract; her action 
was inconsistent with contractual rights in such stock, and therefore her 
alleged claims, if ever she had them, merged in her May 13, 1954, 
$800,000.00 purchase of RFC's last 40,000 shares of Preferred Stock A. 


| 
Regarding Plaintiff's Ownership of and Receipts from Preferred Stock A, 


the record Shows: 


In May and June, 1940, plaintiff acquired 11,200 shares by purchase 
from Directors Bedford, Cartlidge and Conner, paying $67,200.00 for 
them at $6 per share (JA 529, 530). The Bedford 4,766 shares and the 
Cartlidge 4,766 shares were transferred to plaintiff May 23, 1940. The 


Conner 1,668 shares were transferred to plaintiff June 4, 1940 (JA 314, 
315). 


Plaintiff released 600 shares from the Conner lot on November 22, 
1940, and 100 shares from the Cartlidge lot on November 27, 1941 (JA 315, 
318, 319). At the end of 1941, plaintiff was retaining 10,500 shares out of 
the 11,200 shares. | 
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On February 28, 1942, 1,200 shares were transferred to plaintiff 
bringing her holdings back to 11,700 shares (JA 315). 


On May 13, 1954, plaintiff purchased RFC's last 40,000 shares 
paying $800,000 plus accrued dividends of $8,854.80 for them (JA 317, 393). 


The Preferred Stock A dividend rate was 70 cents per share for 
the six months ending January 31, 1940, 60 cents per share commencing 
with February 1, 1940, and continuing to April 1, 1941, and 80 cents per 
share thereafter (JA 309, 310). Dividends were paid in full (JA 313). 
Plaintiff received dividends on the shares in her name (JA 316). The 


rate per year on her investment was never less than 10%. 


Plaintiff did not hold in her name any Preferred Stock A after 
July 21, 1958, the last of it being transferred that date. (JA 317). 


On July 21, 1958, plaintiff was paid by the Bank for 10,000 shares 
(at the rate of $20 per share) $200,000 plus accrued dividends to the 
date of retirement (JA 318). 


Plaintiff exchanged 10,825 shares of Preferred Stock A for 6, 185 
shares of the Bank’s common stock, plus $25 cash. The value of the 
shares at $20 was $216,500. Deducting $25 left $216,475 as the value 
for 6,185 shares of common stock, or $35 per share for the common 


stock. 


On June 21, 1958, the 4,766 Bedford shares, the remaining 4,666 
Cartlidge shares and the remaining 1,068 Conner shares, 10,500 in all, 
were exchanged for the Bank's common stock (JA 318, 319). These 10,500 
shares were all exchanged at the rate of $20 per share plus accrued 
dividends (JA 318, 319). 


As the value of the remaining 10,500 Bedford, Cartlidge and Conner 
shares was $210,000, and as plaintiff paid $67,200 for them, plaintiff made 
a profit of at least $142,800 on her investment, not counting what she may 


have received from the transfer of the 600 and 100 share lots, and not 


counting the dividends she received. 
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Defendant summarizes Mr. Whitlock's testimony and Exhibit 88 
as tothe RFC's ownership of the Bank's Preferred Stock A (JA 307-326, 
342, 493) in Appendix VI (p. A-13). 

At the Conclusion of the Trial, | 

The plaintiff rested her case, and defendant made a motion to dis- 
miss under Federal Civil Rule 41(b) on the ground that upon the facts and the 


| 
law plaintiff had shown no right to relief and on specific grounds (JA 373). 


The Trial Court found that plaintiff had failed to make out a prima 
facie case upon any of her claims, and directed defendant's attorney to 
prepare findings of fact, conclusions of law and judgment form dismissing 
the complaint upon the motion (JA 375). | 


| 
Findings of Fact and Conclusions of Law, as well as| Judgment of 
| 
Dismissal at Conclusion of Plaintiff's Case, were signed by the Trial 
Court on February 11, 1960, and filed the same day (JA 522-535). 


Plaintiff filed notice of appeal on March 11, 1960 (JA 534). 


Plaintiff's statements under the heading “Unproduced Records and 
Lost Files" are improper and unfair, in view of statements of plaintiff's 
attorney at the trial (JA 67). Plaintiff acquiesced in the form of Finding 
I (JA 522) by failing to object or to propose a differently worded finding. 


Defendant's attorney, at the beginning of his opening statement, 
said that the error that this Court of Appeals found as to the first judg- 
ment occurred in the denial of plaintiff's motion for production of additional 
documents, and that since the reversal "all of the Reconstruction Finance 
Corporation files have been turned over for examination by the plaintiff 
and by her attorneys." (JA 55). | 


Defendant's attorney also stated that it was his position that ''on 


the first trial they (plaintiff and her attorney) had every material docu- 
ment, and that the reversal was purely on a technicality, and that the 


decision,in substance, was right on the first trial." (JA 55) 
| 
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Plaintiff's attorney stated (JA 66): 


"|. . Mr. Espey says that he gave us the files that 
were in his office after the remand, and we went through 
them. This is true. We have looked at every document 
that he has. But he doesn't have them all, because one of 
the most important files covering the eighteen month 
period prior to April 1941 cannot be found. No one knows 
where it is. I will admit that we have seen everything that 
he has, but he doesn't have all the files.” 


Plaintiff introduced no proof that the file ever existed. Her attorney 
said (JA 67): 
"We claim that there was such a file, Your Honor, and 
where it is, we don’t know. No one knows. I know that Mr. 
Espey doesn't know.” 
Plaintiff's mere claim is an unsubstantial basis of appeal for 


reversal, in view of her subsequent conduct and words. 
Then the following occurred (JA 67): 
"THE COURT: Do you think you need further dis- 


covery ? 


"MR. PICKENS: We have looked over all the docu- 
ments that were turned over to him. On that score, un- 
less that file were found, we would not need further 
discovery. No, Your Honor, I think we can establish 
without further discovery — 


"THE COURT: Then your answer is that you do 
not ask for further discovery ? 


"MR. PICKENS: No, your Honor. 


In view of plaintiff's statements to the Trial Judge, her statements 
under the heading ''Unproduced Records and Lost Files" could be intended 
only to raise prejudice for plaintiff, and to distract attention from plaintiff's 
utter lack of records relative to the alleged May 20, 1940, oral contract 
and other claims, kept, made or preserved by plaintiff or her agents, 
servants and employees at the time, to prove her claims. Is it not odd 


that plaintiff produced no documentary proof to support her claims ? 
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Not a single one of plaintiff's additional exhibits on the second trial, 
secured by plaintiff upon a carte blanc search and research of defendant's 
records and introduced in evidence by plaintiff, was material or relevant 
to the issues. None supported plaintiff's claims centered around her al- 
legation that on or about May 20, 1940, defendant RFC through its Exam- 
iner Verner C. Boggs entered into a contract or an arrangement with 
plaintiff through her attorney T. Girard Wharton (JA 4, Par. 12). 


| 
Plaintiff's additional exhibits upon the second trial, as specified by 
plaintiff's attorney to the Trial Judge (JA 365, 366), and ascertained by 
defendant's attorney, all of which are incompetent, immaterial and ir- 


relevant to the issues, are tabulated in Appendix VIL, p. A-14. 


Defendant invites attention to the verified statement in the record 
of the first trial (No. 13,787, JA 81) that "All those [letters and documents] 
which have any materiality and relevance within the scope of the Court's 
order have been listed by defendant in good faith." The District Court's 
order, on which reversal of the first judgment for RFC was based, ordered 
defendant RFC to file a list of documents which defendant contends are 
pertinent "to the alleged contract of May 20, 1940 upon which plaintiff 
relies in her action and which are relevant to the issues in this case." 
(No. 13,787, JA 44). The issues in this case include not only the issue 
of whether or not plaintiff's alleged express oral contract of May 20, 1940, 
was made, but also those of implied-in-fact contract and quasi-contract, 
based upon alleged RFC unjust enrichment. Defendant submits that as a 
matter of fact the present records show that all material documents known 
to RFC were listed and produced on the first trial, and that plaintiff has 
not introduced in evidence on the second trial any documents or evidence 
making stronger proof of her alleged claims. Plaintiff's efforts to prove 
her claims from RFC files and not upon her own records indicate the 


weakness of her claims. | 


Plaintiff's release of RFC upon receipt of 1,200 shares of Preferred 
Stock A, dated January 22, 1949, was Plaintiff's Exhibit 48-A on the second 
trial (JA 428). On the first trial it appears as defendant's Exhibit 2 
(No. 13,878, JA 204). | 
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Plaintiff did not offer in evidence on the second trial and include 
in the joint appendix'in this Appeal No. 15,689, her exhibits offered on 
the first trial as follows (No. 13,787): 


Exhibit Number: Dated: Joint Appendix: 


June 1, 1940 103 
June 1, 1940 103 
June 1, 1940 104 
June 12, 1940 109 
June 12, 1940 116 
October 4, 1939 197 
December 1, 1939 198 
February , 1945 199 


Plaintiff changed exhibit numbers as follows: 


a. Present Exhibit 87, JA 490,formerly was her Exhibit 
86 (No. 13,787, JA 190). 

b. Present Exhibit 88, JA 495, formerly was her Exhibit 
87 (No. 13,787, JA 192). 

c. Present Exhibit 92, JA 509, formerly was part of 
her Exhibit 91 (No. 13,787, JA 196). 


Plaintiff has two Exhibits 88 in the present Joint Appendix at 
pages 493 and 497. Her second 88 (JA 495), RFC's February 8, 1940, 
Notice of Public Sale of the Trentrusco collateral, was not an exhibit 
in the first appeal, No. 13,787. 


STATUTES INVOLVED 


Relevant portions of statutes involved are set forth in Appendix 
IV hereto (p. A-to) 
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SUMMARY OF APPELLEE-DEFENDANT'S ARGUMENT 


1. The Trial Court was correct in granting defendan 's motion to 
dismiss, made on December 18, 1959, upon conclusion of plaintiff's case, 
inasmuch as (a) plaintiff failed to prove a legally enforceable express 
oral contract; (b) failed to prove any RFC intention or acts to contract 
as basis for an implied-in-fact contract; (c) failed to prove any unjust 
enrichment of RFC, as a basis for imposition of a quasi-contract, 

(d) all of plaintiff's three claims, if ever she had them, merged in her 
purchase from RFC on May 13, 1954, of last Preferred Stock A held by 
RFC, said purchase being inconsistent with her claims for such stock 


or in connection therewith. 


2. The Findings of Fact and Conclusions of Law of the Trial Court, 
entered February 11, 1960, are in accordance with and supported by the 
evidence adduced by plaintiff. | 


3. The Trial Court actually received all of plaintiff's exhibits in 
evidence without restriction, with one exception, and did not err, The 
Trial Court limited the introduction of plaintiff's Exhibit 1B, Mr. Whar- 
ton's letter to RFC dated May 20, 1940, to show only that RFC was put 
on notice as to what plaintiff claimed were the terms of the plaintiff's 
alleged oral contract, All of plaintiff's exhibits were incompetent, im- 
material and irrelevant as proof of plaintiff's allegations. | 


| 
4. The Trial Court was correct and did not err in refusing to admit 


testimony from plaintiff's witness: 
(a) Wharton (as specified by plaintiff) (P's Br. 21, 32) (JA 369, 370). 


(b) Whitlock (as specified by plaintiff) (P's Br. 21, 22) (JA 311, 312). 


ARGUMENT 


DISMISSAL ON MOTION CORRECT 


The Trial Court was correct in granting defendant's motion to dis- 
miss on December 18, 1959, made upon conclusion of plaintiff's case, 


inasmuch as: 


(A) Plaintiff failed to prove an enforceable express 
oral contract; 


(B) Plaintiff failed to prove any basis for an implied- 
in-fact contract; 


(C) Plaintiff failed to prove any unjust enrichment of RFC; 


(D) All of Plaintiff's claims merged in her purchase from 
RFC on May 13, 1954, of last 40,000 shares of Preferred 
Stock A held by RFC, said purchase being inconsistent 
with her claims in suit for said stock or in connection 
therewith. 


A. Plaintiff Failed to Prove a Legally Enforceable Express 
Oral Contract. 


1. No Contract: 
a. No Contract in Fact. 


b. Alleged Arrangement too Vague and Indefinite 
To Constitute a Contract. 


. Plaintiff Proved Neither Express or Implied Authority 
And Power in Examiner Boggs to Make RFC Contract. 


. Alleged Contract, if Made, Would Have Been Void 
Under the New Jersey Statute of Frauds. 


. Alleged Oral Contract, being Void as within the Statute 
Of Frauds, Could Not be Taken Out of the Statute on 
The Ground that Plaintiff had Fully Performed, inas- 
much as Plaintiff's $67,200 Consideration was for 
Her Executed Purchase from Directors Bedford, 
Cartlidge and Conner of Preferred Stock A Released 
To them by RFC for Considerations between Them, 
And inasmuch as Plaintiff's Said Consideration was 
Not Exclusively Referrable to Her Alleged Oral Con- 
tract with RFC, Said Consideration Could Not Take 
Plaintiff's Alleged Oral Contract with RFC Out of the 
Statute. 


5. There was No Acquiescence, Partial Performance or Ratification. 
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I-A-1. No Contract: a. No Contract in Fact. | 


Defendant's principal point is that "plaintiff's evidence not only 
fails to establish a contract but affirmatively derabaatrdiee that the 
negotiations between the parties, and the discussions and conferences, 
never ripened into a contract.” (No. 13,787, JA 322). There is no 
competent evidence showing definitely the terms of the alleged oral 
contract. RFC denied the alleged contract (JA 27). 


Plaintiff introduced no more credible and probative evidence of 
her alleged oral contract on the second trial here in question than on 
the first. Compare Joint Appendix in Appeal No. 13,787, using Appendices 
I, OU, and i. 


| 

Contrary to plaintiff's many misleading, self-serving statements 
that the negotiations prior to the alleged May 20, 1940 oral agreement 
led up to and merged in it, it is unmistakably plain that none of the state- 
ments as to negotiations ever included such a contractual arrangement 
as plaintiff alleges and claimed in the May 20, 1940 letter, but did not 


prove. I 


Mr. Wharton's May 20, 1940 letter, contrary to plaintiff's argument, 
is not a contract (JA 379, 529). This Court in Bell v. Morgan, 199 F.2d 
168, 91 U.S. App. D.C. 65, held that a writing, such as Mr. Wharton's 
letter, made by a claimant, "was plainly not an agreement" and "was only 
appellant's offer." The alleged contract there, as here, was not acknowl- 
edged by appellee nor by anyone duly authorized. Plaintiff) could get the 


May 20th letter admitted only for the limited purpose of "showing that 
the RFC in Washington was put on notice as to what the plaintiff was 
claiming was an oral agreement made between Mr. Boggs, . . . one of 
its agents, and the plaintiff,. . ."" (JA 182-184). The May 20, 1940 
letter and all of plaintiff's reliance thereon should be disregarded; Mr. 
Wharton was making only self-serving statements for plaintiff. 

| 
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All of the testimony of Mr. Wharton, plaintiff's interested and 
self-serving attorney and only witness to the alleged oral contract, 
taken together and most favorably to plaintiff, does not prove nor show 
any contract; it would be impossible to write out the terms of the alleged 
oral contract from his testimony. Mr. Wharton's letters and testimony 
show clearly that he recognized that plaintiff had no contract, and that 
he sought constantly and persistently, without success, to secure a 
definite contract. As late as July 29, 1940, he was still arguing or 
negotiating as to the period for execution (JA 408). 


Defendant submits that plaintiff did not prove a contract, but that 
her proof shows conclusively that RFC never entered into a contract 


with her, especially never by the agency of Mr. Boggs. 


I-A-1. No Contract: b. Alleged Arrangements Too Vague and 
Indefinite to Constitute a Contract. 


Even if plaintiff had proved the "arrangements" stated in Mr. 
Wharton's May 20, 1940 letter, which was received only as notice of a 
claim of an oral contract, they were too vague and indefinite to constitute 
a contract, enforceable at law. 


Precise determination of the legal effect of the February 23, 1940 
foreclosure is essential to determination of plaintiff's position and actions 
thereafter. Trentrusco's note and collateral constituted a chattel mort- 
gage. Chattel Mortgages, 14 C.J.S., Sec. 1, p. 575; 10 Am. Jur., Sec. 2, 
p. 715. When RFC and the Greek Catholic Church group bid $1,806,661.55 
for the collateral, RFC's claim on Trentrusco’s May 23, 1934 $2,000,000 
note for principal balance of $1,704,005.76 and $102,382.81 interest to 
February 22, 1940, inclusive, was fully discharged. Chattel Mortgages, 
11 C.J., Sec. 519, p. 712; 14 C.J.S., Sec. 384, p. 1036. Geiger v. Metz, 


11 N.J. Super. 134, 78 A.2d 152. Alchin v. Sup. Milk & Cream Co., 
Sup. Ct. N.J., 169 A.837. The bidding also brought $272.98 toward the 
expenses of sale of $276.58, so the bidding was $3.60 short. RFC could 


not have maintained an action against Trentrusco on its note; Trentrusco 


29 | 


owed RFC nothing as there was no deficiency (JA 288). Trentrusco lost 
its ownership of its collateral (JA 251 ). RFC's purchases converted 
its lien into fee simple ownership of 100,000 shares of Bank Preferred 
Stock A and the balances owing on the "slow assets." (JA 273, 274). 
RFC was no longer a creditor but owner. Legally, RFC did not loan 
to the Bank in 1934, but to Trentrusco. | 

Mr. Wharton, plaintiff's attorney, agent and witness, misapprehended 
and misunderstood the factual and legal situation. This is demonstrated 
by his May 20, 1940 letter (JA 379-382). Plaintiff's trial of her case and 
argument in her brief were erroneously based upon the same misappre- 
hension and mistake. With all respect to this Court, the opinion of May 
15, 1958 in No. 13,878,(257 F.2d 615, 103 U.S. App. D.C. 237), reversing 
the first judgment for RFC, mistakenly states that "the 1934 loan was 
not completely satisfied until December 1952.'" When the Bank, on 
December 24, 1952, retired by paying RFC for its remaining 85,217 
shares of Preferred Stock A purchased at the foreclosure, it factually 


and legally was not paying off a loan. | 


Mr. Wharton on May 20, 1940, mistakenly wrote of releasing 
Preferred Stock A to the Voorhees estate, "if and when the balance 
due upon the $2,000,000 note of the Trentrusco Corporation, held by 
the Corporation, justifies the release of such stock." (JA 380). There 
was then no balance due on the Trentrusco $2,000,000 note, which had 
been discharged, with no deficiency, as Mr. Wharton admitted on the 
trial (JA 288). The then factual and legal situation, according to Mr. 
Wharton's statements and theory, authorized and justified release to 
plaintiff of Preferred Stock A, but obviously that was not then contem - 


plated by Mr. Wharton. 


Mr. Wharton mistakenly writes of releasing Preferred Stock A to 
plaintiff "as sufficient equity for that purpose accrues in the collateral 
originally pledged with the Corporation to secure the $2,000,000.00 loan 


| 
of the Trentrusco Corporation." As there was no balance due and RFC 
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had full title, plaintiff's premise that Preferred Stock A was to be re- 
leased to her as the balance due on the Trentrusco note decreases and 
as sufficient equity accrues in the collateral is erroneous, vague and 
indefinite. 

In the circumstances there could be no "amount of stock to which 
each is entitled.” There was no basis or formula to ascertain this. 


Likewise there was no basis of ascertaining "'all of the remaining 


Preferred A stock, or other assets, of the Corporation" to be released 
"ultimately to Mrs. Roebling.” (JA 381). 


The S. Roebling note being in "bankable condition" long prior to 
May 20, 1940, that is, undisputed, properly secured by collateral, and 
interest paid currently, it could not be put in "bankable condition" as 
required by Mr. Wharton's May 20, 1940 letter (Par. 5, JA 381), as the 
condition or consideration for "release" of "Preferred A stock to Mrs. 
Roebling, either proportionately with the Voorhees estate, or, in the 
event the Voorhees estate does not participate, all of it, as mentioned 
above, if the note of the Roebling estate is paid or properly secured, or 
otherwise placed in bankable condition; . . ."" Furthermore, as the 
Roebling Estate was under a legal duty to keep its note in "bankable 
condition," and even if it had placed its note in "bankable condition," 
such action would not have constituted a valid condition or consideration 
for release of Preferred Stock A to Mrs. Roebling. "It of course goes 
without saying that the promise to do a thing which the promisor is 
already bound to dois not a good consideration upon which to found 


another promise.” Littlepage v. Neale Publishing Company, 34 App. 
D.C. 257, 264. 


That the "arrangements" recited by Mr. Wharton's May 20, 1940 
letter are too vague and indefinite to constitute a contract, is demon- 
strated by Mr. Wharton's argument or negotiation in his letter of July 
29, 1940, about the period for RFC’'s execution of release of Preferred 
Stock A to plaintiff (JA 408) and also by his letters stating desire for 
a "definite understanding" (JA 412, 414, 422). 
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I-A-2 


PLAINTIFF PROVED NEITHER EXPRESS OR IMPLIED AUT! 
AND POWER IN EXAMINER BOGGS TO MAKE AN RFC CON 


RFC's answer denied that any authorized agent made a contract 


(JA 27). 


The Reconstruction Finance Corporation Act, approved January 
22, 1932 (Chap. 8, 47 Stat. 5, Sec. 1 (15 U.S.C.A. 601) ) created RFC, 
the original defendant, Section 3 (15 U.S.C.A. 602) vested the manage- 
ment of the Corporation in a board of directors consisting of five per- 
sons. Section 4 (15 U.S.C.A. 603) provided that "The board of directors 
of the Corporation shall determine and prescribe the manher in which 
its obligations shall be incurred and its expenses allowed and paid." 
These provisions of law were in effect in 1940. See Appendix IV, p. A-10. 


The rule of law for this Court, which was followed by the Trial 
Judge, is found in Federal Crop Insurance Corporation v. Merrill, 332 
U.S. 380, 92 L.Ed. 10, which holds with respect to persons dealing with 
United States Government corporations, and in reversing a judgment 


upon an express contract made by an agent of the Crop Insurance Corp- 


oration, who was authorized to enter into certain express insurance 
| 


contracts, and mistakenly thought he was authorized to enter into the 


insurance contract in suit, as follows: 


"|, It is too late in the day to urge that the Govern- 
ment is just another private litigant, for purposes of charg- 
ing it with liability, whenever it takes over a business 
theretofore conducted by private enterprise or engages 
in competition with private ventures. Government is not 
partly public and partly private, depending upon the| govern- 
mental pedigree of the type of a particular activity or the 
manner in which the Government conducts it. The Govern- 
ment may carry on its operations through conventional 
executive agencies or through corporate forms, especially 
created for defined ends. See Keifer v. Reconstruction 
Finance Corp., 306 U.S. 381, 390, 83 L. Ed. 784, 789, 59 
S.Ct. 516. Whatever the form in which the Government 
functions, anyone entering into an arrangement with the 
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Government takes the risk of having accurately ascer- 
tained that he who purports to act for the Government 
stays within the bounds of his authority. The scope of 
this authority may be explicitly defined by Congress or 
be limited by delegated legislation, properly exercised 
through the rule-making power. .. ."” 
* * * 

" | |, The oft-quoted observation in Rock Island, 
A. & L.R.Co. v. United States, 254 U.S. 141, 143, 65 
L. Ed. 188, 189, 41 St. Ct. 55, that 'Men must turn square 
corners when they deal with the Government,' does not 
reflect a callous outlook. It merely expresses the duty 
of all courts to observe the conditions defined by Congress 
for charging the public treasury." 


Mr. Wharton in his alleged dealings with RFC Examiner Boggs 
was charged with ascertaining the extent of his authority, and could not 
rely upon his statements or assumption of authority, or upon the mere 
presumption of authority. 

Metropolitan Casualty Ins. Co. v. Potomac Builders Sup. Co., 

61 App. D.C. 255, 61 F.2d 407. 
‘Swift v. White Oak Coal Co., 44 App. D.C. 159. 
Philip Carey Co. v. Thyson, 39 App. D.C. 233. 


RFC authorized Examiner Boggs to take two definite actions and 
he executed them precisely as authorized (JA 487, 415, 385, 387, 389, 390, 
396). His actions were purely ministerial and he had no other authority; 
he had no authority or discretion to make the alleged oral contract with 
plaintiff. Mr. Boggs was an employee with the title of "Examiner"; he 
was not an officer of RFC having any contractual power. 


The Congress in providing that RFC's board of directors "shall 


determine and prescribe the manner in which its obligations shall be 
incurred" was not only following hornbook law as to how corporate 


liabilities are to be incurred, but was laying down a policy that only 
the President's appointed RFC directors, appointed by and with the 
advice and consent of the Senate, should have the power to charge "'the 
public treasury." This national policy was designed to prevent minis- 
terial employees, such as Examiner Boggs, from "charging the public 
treasury" by unauthorized agreements with such as plaintiff's Attorney 
Wharton. 
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Mr. Wharton's letters to RFC, attention to Mr. Boggs, dated July 
29, 1940 (JA 408), and September 19, 1941 (JA 421) show clearly that he 
knew that RFC Board of Directors’ action was requisite for binding RFC, 
and that none had been taken as to plaintiff's claims here made. His 
September 19, 1941 letter shows definitely that Mr. Wharton had only a 
personal understanding with Mr. Boggs, not a contract. His expressions 
are not those of a lawyer who knows he has made a binding contract for 


his client. 

Under the above cited statutes (Appendix IV, p.A-10), and the 
Federal Crop Insurance Corporation case, supra, defendant submits that 
RFC Examiner Boggs could not be held to have implied authority or power 
to bind RFC to a contract. No prior course of dealings between plaintiff 
and RFC through Mr. Boggs was shown in the record to form a basis of 
implied authority, even if defendant could be held to be bound by Mr. 


Boggs’ apparent or implied authority. 


As defendant could only be bound upon RFC express authority to 
Mr. Boggs to bind RFC to a contract, and as plaintiff has not proved any 
such express authority (there being none in fact), it follows that plaintiff's 
action, being based upon an alleged oral contract made with her by 
Mr. Boggs, was and is not maintainable against defendant, and that dis- 


missal of her action on the merits was correct on this ground (JA 528). 
| 


I-A-3 


ALLEGED ORAL CONTRACT, IF MADE, WOULD HAVE BEEN 
VOID UNDER THE NEW JERSEY STATUTE OF FRAUDS 


RFC pleaded that the Statute of Frauds barred plaintiff (JA 23). 


The validity of plaintiff's alleged executory oral contract is to be 
determined or governed by the law of New Jersey where it allegedly was 
made. Croissant v. Empire State Realty Co., 29 App. of oF 538, at 547, 
holds that "The doctrine is settled that 'contracts are to ‘be governed as 
to their nature, their validity, and their interpretation by the law of the 
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place where they were made, unless the contracting parties clearly 
appear to have had some other law in view.'" To the same effect is 


Bayside- Flushing Gardens v. Beuerman, 36 F.Supp. 706. See also 


Conflict of Laws, 11' Am. Jur. 395, Sec. 117; Deevy v. Porter, 11 N.J. 
594, p. 599. 


An agreement that is not to be performed within one year from the 
making thereof, is void and cannot support any action unless the agree- 
ment or some memorandum or note thereof shall be in writing and signed 
by the party to be charged therewith, or by some other person thereunto 
lawfully authorized.’ Sec. 25:1-5, New Jersey Statutes Annotated, Perm. 
Ed. (Appendix IV, p. A-10). 


A contract to sell any goods or choses in action of the value of 
five hundred dollars or upwards shall not be enforceable by action, where 
the buyer does not accept part of the goods or choses in action so con- 
tracted to be sold, and actually receive the same, or give something in 
earnest to bind the contract, or in part payment, unless some note or 
memorandum in writing of the contract be signed by the party to be 
charged or his agent in that behalf. Sec. 46:30-10, New Jersey Statutes 
Annotated, Perm. Ed. (Appendix IV, p. A-10). 


These sections were in force in 1940. The parallel District of 
Columbia Code provisions are Section 12-302 and 28-1104, D.C. Code, 
1951, and consequently no conflict of laws arises. 


An oral contract, such as plaintiff's alleged oral contract, made 
in New Jersey, for the sale of an interest in stock, bonds and mortgages 
of value exceeding $500.00 is within the Statute of Frauds and void. 
Greenwood v. Law, 55 N.J. L. 168; Decosta v. Davis, 24 N.J. L. 319. 


An oral contract, such as plaintiff's, allegedly made in New Jersey, 
for the sale of stock, bonds and mortgages, which was not intended to be, 
and could not be performed or completed within one years, is void. Barnes 
v. P& D Mfg. Co., 123 N.J. L. 246, 8 A.2d 388. In this case the court 
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said: "In the case of Raynier v. Associated Dyeing and Printing Company, 
116 N.J. L. 481 at page 484, 184 A.780, 104 A.L.R. 1002, Chief Justice 
Brogan, speaking for the Court, said: 'Oral agreements that cannot be 
performed within a year, are those that are invalid under the statute." "’ 


To the same effect is Street v. Maddux, Marshall, Moss & Mallory, Inc., 
24 F.2d 617, 58 App. D.C. 42, p. 44. | 


In McPherson v. Cox, 96 U.S. 404, p. 416, the Supreme Court held: 
" | to make a parol contract void it must be apparent that it was the 
understanding of the parties that it was not to be performed within a 
year from the time it was made. '" See also Devalinger v. Maxwell 1903, 


es eel 
Sup. Ct. Del., 54 Atl. 685. | 


It is clear, from plaintiff's evidence, that "it was the understanding 
of the parties that it (the alleged oral contract) was not to be performed 
within a year from the time it was made."" Mr. Wharton emphatically 
denied on June 13, 1940, that the Roebling estate and Mrs. Mary Roebling, 
individually, or either of them,had received any special benefits and con- 
cessions denied to the Voorhees estate as the result of the settlement 
plan in question (JA 402). The offer to the Voorhees Estate showed that 
performance was to be "under an agreement for a term of five years" 

(JA 303, 377). Mr. Wharton's letter of July 29, 1940 (JA 408) shows 
clearly that the agreement (they were negotiating for) would take much 


more than a year for performance. Mr. Wharton, as to the liquidation 


of assets that had to occur before plaintiff would receive any Preferred 
Stock A, said "we should not expect them to liquidate out for some years 


to come." 
| 


Mr. Wharton's letter of May 20, 1940, was insufficient to take 
plaintiff's alleged oral contract out of the statute, not being signed by 
or in behalf of RFC or acknowledged in writing signed by or in behalf 
of RFC. Bell v. Morgan, 1952, 199 F.2d 168, 91 U.S. App. D.C. 65. 


Plaintiff's alleged express oral contract, being void under the New 
Jersey Statute of Frauds, could not and does not support plaintiff's claims, 


and plaintiff cannot maintain her action and claims upon it. 
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I-A-4 


THE ALLEGED ORAL CONTRACT, BEING VOD AS WITHIN THE 

STATUTE OF FRAUDS, COULD NOT BE TAKEN OUT OF THE 

STATUTE ON THE CLAIM OR GROUND THAT PLAINTIFF HAD 

FULLY PERFORMED, INASMUCH AS PLAINTIFF'S $67,200 CON- 

SIDERATIONS WERE FOR HER EXECUTED PURCHASES FROM 

DIRECTORS BEDFORD, CARTLIDGE AND CONNER OF PREFER- 

RED STOCK A RELEASED TO THEM BY RFC FOR CONSIDERA- 

TIONS BETWEEN THEM, AND INASMUCH AS PLAINTIFF'S SAID 

CONSIDERATIONS WERE NOT EXCLUSIVELY REFERRABLE TO 

HER ALLEGED ORAL CONTRACT WITH RFC, AND SUBJECT TO 

LOSS UNLESS THE ALLEGED ORAL CONTRACT WERE TAKEN 

OUT OF THE STATUTE, SAID CONSIDERATIONS COULD NOT 

TAKE PLAINTIFF'S SAID ALLEGED ORAL CONTRACT WITH RFC 

OUT OF THE STATUTE. 

Although Paragraph 12 of plaintiff's alleged First Cause of Action 
undertakes to allege an express oral agreement (JA 4), which Paragraph 
12 is incorporated by reference in her alleged Second Cause of Action 
(on implied-in-fact contract) (JA 8), in her alleged Third Cause of Action 
(on benefit conferred) (JA 10), and in her alleged Fourth Cause of Action 
(on unjust enrichment) (JA 10), it is plain in the record and by plaintiff's 
brief that she invokes equity to avoid the bar of, and to take her claims 
out of, the Statute of Frauds, by contending that complete performance by 
her of the alleged oral contract, which was completely executory before 
May 20, 1940, is shown by taking as the consideration therefor the $67,- 
200 cash considerations she actually paid Directors Bedford, Cartlidge 
and Conner after May 20, 1940 for their 11,200 shares of Preferred 
Stock A (released to them by RFC for placing their disputed notes to the 


Bank in "bankable condition"). 


This plaintiff cannot do, legally or equitably, as the rule of law is 
that the consideration that will take a case out of and avoid the Statute of 
Frauds must be referrable exclusively to the barred and void contract, 
so that plaintiff would be defrauded of and lose the considerations she 


paid unless she can recover from defendant. If plaintiff's cash considera- 
tions are applicable and referrable to the 11,200 shares of Preferred 
Stock A plaintiff purchased and actually received from Directors Bedford, 
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Cartlidge and Conner, and not exclusively to her barred and void oral 
contract with RFC, plaintiff's said considerations cannot be used to sup- 


port her alleged oral contract with RFC. 


| 
See Winslow v. B. & T. RR. Co., 188 U.S. 646, p. 658, 47 L. Ed. 635 
| 
p. 640, where the United States Supreme Court held: | 
| 
"Acts of part performance which will take a case out of 
the statute must be referable solely to the contract. Wil- 
liams v. Morris, 95 U.S. 444, 457, 24 L.Ed. 360, 362; lete."" 
| 


See aleo Williams v. Morris, 95 U.S. 444, 24 L.Ed. 360, p. 962. 


Dissenting opinion in Brewood v. Cook, 207 F.2d 439; 92 U.S. App. D.C. 


386, p. 390. In Rosenthal v. Freeburger, 26 Md. 75, p. 80, the court said: 


"In order to make the acts such as a Court of Equity 
will deem part performance of an agreement within the 
statute, it is essential that they should clearly appear! to 
be done solely with a view to the agreement being per- 
formed.". . . "For if they are acts which might have 
been done with other views, they will not take the case 
out of the statute, since they cannot properly be said to 
be done by way of part performance of the agreement.’ 


Deevy v. Porter, Sup. Ct. N.J., 1953, 11 N.J. Repts. 594, holding 
that where a defendant's alleged promise "could not be fully performed 
within the year" it was barred and void under the New Jersey Statute of 


Frauds, cited Cardozo, J., in Burns v. McCormick, 233 N.Y. 230, 234, 
135 N.E. 273, 274. Justice Cardozo, in reversing a judgment based on 
an alleged oral contract, held: | 


"| | Not every act of part performance will move a 
court of equity, though legal remedies are inadequate, to en- 
force an oral agreement affecting rights in land. There must 
be performance ‘unequivocally referrable' to the agreement, 
performance which alone and without the aid of words of 
promise is unintelligible or at least extraordinary unless as 
an incident of ownership, assured, if not existing. "An act 
which admits of explanation without reference to the alleged 
oral contract or a contract of the same general nature and 
purpose is not, in general, admitted to constitute a part per- 


Ww 


formance.' ... | 
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See Statute of Frauds, 49 Am. Jur. 734, Sec. 428. 


Plaintiff studiously avoided making in her brief on this appeal, 
the statement made at page 29 of her brief in No. 13,878 that "the bi- 
lateral contract agreed to in Trenton was fully performed by the plain- 
tiff when she purchased the shares of the other directors in accordance 
with the agreement," but her present long and involved statements are 
best summarized by her former quoted statement. But such statement 
is not supportable by her said cash purchases, in law or equity, and 
plaintiff cannot avoid the bar of the Statute of Frauds nor maintain 
her action upon such considerations, especially where plaintiff suffered 


no loss. 


I-A-5 


THERE WAS NO ACQUIESCENCE, 
PARTIAL PERFORMANCE OR RATIFICATION 

RFC never acquiesced in plaintiff's claim of an oral contract 
according to Mr. Wharton's May 20, 1940 letter. One reason was that 
Mr. Wharton's subsequent letters showed clearly that he knew and 
realized that plaintiff had no contract, but only that he constantly and 
persistently tried to'secure a contract for plaintiff along the lines of 
her claimed oral contract of May 20, 1940. 


RFC never ratified plaintiff's alleged oral contract in any manner. 
The direct, simple method of ratification would be by a writing acknowl- 
edging or evidencing the alleged oral contract, but it is plain that neither 


plaintiff nor her Attorney Wharton ever received such a writing. 


The testimony'and exhibits upon which plaintiff's brief alleges 
acquiescence and ratification simply do not support plaintiff's claims 
(P's Br. 16-19). Plaintiff, by reference to numerous incompetent, im- 
material and irrelevant exhibits and fantastic statements, puffs her 


claims, but careful reading and weighing of plaintiff's evidence against 


her statements will reveal the weakness of her claims. 
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Plaintiff's release agreement in consideration of the assignme nt 
by RFC to her of 1,200 shares (JA 428) bars and estops her from claim- 
ing the assignment was an acknowledgment of, evidence of, or part per- 
formance of her alleged May 20, 1940 contract, for by the terms of the 


release agreement plaintiff acknowledged and agreed: 


"that such transfer is made by R.F.C. without 

representation, warranty or recourse of any nature, kind 

or character whatsoever.’ | 
The release, as a matter of law, speaks for itself. Any attempt by plain- 
tiff to explain or modify it by reference to other exhibits does not affect 
or change the terms of the release nor its application. | 

Plaintiff mistakenly argues that RFC's assignment of 1,200 shares 
of Preferred Stock A to plaintiff is evidence of the May 20, 1940, alleged 
oral contract, and a part performance of its alleged terms (P's Br. 41), 
and evidence of acquiescence in and ratification of such contract (P's 


Br. 42). 


On the trial plaintiff stated to the Trial Court that he was offering 
Mr. Wharton's testimony as to transfer of 1,200 shares of Preferred 
Stock A to plaintiff early in 1940, "as part performance" "on the express 
oral contract and on the implied-in-fact contract and on the theory of 
unjust enrichment" (JA 97). But plaintiff studiously avoids using direct 
words to claim "part performance" in her brief, although her brief as 
a whole certainly claims that the transfer of those 1,200 pane of 
Preferred Stock A by RFC to plaintiff in January and February, 1942, 


was part performance and ratification of the alleged oral contract. 


RFC's assignment of 1,200 shares of Preferred Stock A to plain- 
tiff cannot be used to prove plaintiff's alleged oral contract, nor taken, 


upon the evidence, to be acquiescence, part performance br ratification. 
| 


Barnes v. P & D Mfg. Co., 123 N.J.L. 246, 8 A.2d 388, holds: 


40 


. . Neither does the alleged part performance of 
the contract on'the part of the appellant make the contract 
enforceable as a contract. The doctrine of part perform- 
ance, Saving an agreement from the Statute of Frauds, 
belongs to the court of equity, particularly in suits for 
specific performance. Alleged performance of the con- 
tract by the appellant, then, does not entitle him to re- 
cover according to the terms of the contract. The con- 
tract, as such,is not rendered enforceable by part per- 
formance." 


McElroy v. Ludlum, 32N.J. Eq. 828, holds: 


" | | . Performance of a contract invalid by the 
statute will not. validate the contract so as to enable a party 
to enforce it by an action upon the contract. Unless in 
cases specially provided for in the statute, part perform- 
ance will not validate the contract at law. The dictum that 
part performance will make valid a contract invalid by the 
statute of frauds, is exclusively the creature of equity, 
and applies only to contracts relating to lands, and does 
not extend to contracts relating to other matters." 


The leading and often cited case of Glass v. Hulbert, 102 Mass. 
regarding the Statute of Frauds, holds; 


|. . Courts are bound to regard that statute in 
equity as well as at law . ‘ 

"The conveyance of a portion of the land is neither a 
part performance, nor is it a recognition of the alleged 
oral contract, so far as it relates to the remaining land 
not included in the deed. On the contrary, it is in distinct 
disregard and implied disavowal of such a contract. 

" |, . The statute is not a mere rule of evidence, 
but a limitation of judicial authority to afford a remedy... 

" |. . Indeed, the rule seems to be that no part per- 
formance, by the party sought to be charged, will take an 
agreement out of the statute of frauds, except in those 
cases where the Statute itself provdes for such effect. . . 


This case is authority for the proposition, assuming without ad- 
mitting plaintiff's alleged oral contract, that defendant's assignment and 
transfer of 1, 200 shares of Preferred Stock A to plaintiff upon her 
release of January 22, 1942 (J.A. 428), disregarded and disavowed such 
contract, and does not take plaintiff's claims out of the Statute of Frauds. 
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See Statute of Frauds, 49 Am. Jur. 736. Sec. 429. 


Chevalier v. Lane's, Inc., _ Tex. _, 213 SW 2d 530, 
6 ALR 2d 1045, Annotation 1053, Section 13, as to 
contracts for the sale of goods 1108. 


Defendant submits that the 1,200 share assignment does not prove 
the May 20, 1940, alleged oral contract, does not remove it from the bar 
of the Statute of Frauds, does not constitute a part performance, and does 
not support maintenance of any of plaintiff's three claims: Defendant 
further submits that the record shows no acquiescence in, or ratification 


of the alleged oral contract. 


I-B 


PLAINTIFF FAILED TO PROVE ANY BASIS 
FOR AN IMPLIED-IN- FACT CONTRACT 


| 
The Trial Court also was correct in granting defendant's motion 
to dismiss for plaintiff failed to prove any RFC intention or acts to 
contract as basis for finding an implied-in-fact contract.) An implied- 


in-fact contract did not arise from the intentions and actions of RFC. 


| 
Since 1936 and to the date of trial, plaintiff was a stockholder, a 
director and either Chairman of the Board of Directors or President 
of the Bank (JA 320, 525). | 
| 
The record is devoid of any competent evidence that RFC officially 
| 
ever intended to enter into the alleged oral contract of May 20, 1940, or 
that it did any act intending it to be part of a contract with plaintiff. 
The indispensable requisites for finding an implied-in-fact con- 
tract are intention by both or all parties to contract, actions by both or 


all parties in pursuance of the intention to contract, and at least one of 
them acting to his detriment solely in pursuance of and in reliance upon 
| 


the intent and acts to contract. | 


McDonald v. Thompson, 184 U.S. 71, 46 L. Ed. 437, 22 S. Ct. 297. 


Burgess v. Grooms, Mun. Ct. App. D.C., 81 A.2d 388, the only 
District of Columbia case found. | 
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Contracts, 12 Am. Jur., Sec. 4, p. 498. 


Plaintiff is correct (Br., 43) in stating "Implied-in-fact contracts 
consist of obligations based upon mutual agreement and intent to promise 
not expressed in words." RFC never mutually agreed with plaintiff and 
intended to promise as plaintiff alleges, but failed to prove. 


If RFC had intended to contract orally as alleged, such contract 
would have been void and barred by the Statute of Frauds, and the plain- 
tiff's consideration, being applicable or referrable to her stock purchases 
from Directors Bedford, Cartlidge and Conner, could not have been used 
to take such contract out of the Statute of Frauds. 


Defendant submits that the record shows no factual basis for and 
the law would not support the finding of an implied-in-fact contract. 


I-C 


PLAINTIFF FAILED TO PROVE ANY UNJUST ENRICHMENT OF RFC THAT 
WOULD SUPPORT IMPOSITION OF QUASI-CONTRACT UPON DEFENDANT 


RFC received in fact no unjust enrichment or benefit without right 
for which equity or law would impose quasi-contractual obligations upon 
defendant. 


Quasi-contractual obligations on unjust enrichment or benefit 
without right cannot as a matter of law be imposed against defendant 
Secretary of the Treasury. See Amendment to Answer of Defendant, 
alleging lack of jurisdiction (JA 43a). 


Whether this action is against RFC or defendant Secretary, it is 
a suit against the United States seeking funds claimed by it and in its 


possession, Cherry Cotton Mills, Inc. v. United States, 327 U.S. 536, 
90 L. Ed. 835, 66 S.Ct. 729, and, the United States not being a party 


defendant, it cannot be maintained, at least as to unjust enrichment. 


Mellos v. Brownell, 102 U.S. App. D.C. 67, 250 F.2d 35; Adler v. 


Brownell, 100 U.S. App. D.C. 55, 242 F.2d 28. The Trial Court held 
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that the present action is a suit against the United States (JA 114). 
Applicable to plaintiff's case is the holding in Adler v. Brownell, supra, 
that: 


"The complaint seeks a determination of the right of 
the United States to retain funds claimed by it and in its 
possession. To litigate such a matter to a conclusion it 
would be indispensable that the United States be made a 
party defendant and also that the United States corer to 
be sued." | 
| 
Analysis of Adler v. Brownell, supra, shows that it was upon a claim 
that the United States was unjustly enriched, that the United States was 
an indispensable party, although not named, and that the court had no 
jurisdiction. That case holds: "This is the sort of jurisdictional ques- 
tion which may be raised at any time, either by the parties! or by the 


court sua sponte." 


| 

The United States has not consented to be sued by plaintiff, at 
least not on unjust enrichment. The effect of Section 4 of the RFC Act, 
effective in 1940 (Appendix IV, p.A-10) providing that RFC had power 
"to . . . be sued,” and that "The Board of Directors of the corporation 
shall determine and prescribe the manner in which its obligations shall 
be incurred," was that the United States consented that its RFC agency 
might be sued on contracts (express or implied-in-fact) determined or 
prescribed by RFC'sBoard ofDirectors, but not on unjust enrichment 
by way of quasi-contract which is imposed against a defendant’ s consent. 
On the wording of the statute, the RFC Board was required to determine 
an obligation, that is, make an express contract, or to prescribe the 
manner in which an obligation might be incurred,which could result in 
either an express or implied-in-fact contract. For a valid RFC obliga- 
tion there had to be agreement and intention or authorization to contract 
by RFC's Board of Directors. The statute did not contemplate an obliga- 
tion against RFC and the public treasury without the agreement and con- 


sent, express or implied-in-fact, of RFC's Board of Directors. 
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Section 4 of the RFC act followed the national policy as to suits 
against the United States; namely, that such suits are limited to express 
and implied-in-fact suits. See 28 USCA, Section 1346 (district court 
jurisdiction), and Section 1491 (court of claims jurisdiction). In United 
States v. Minn. Mutual Inv. Co., 271 U.S. 212, 70 L. Ed. 911, a district 


court case, Chief Justice Taft held: 


" | . . An implied contract in order to give the court 
of claims or a district court under the Tucker Act juris- 
diction to give judgment against the government must be 
one implied in fact and not one based merely on equitable 
considerations and implied in law." (Citing cases.) 
In Sutton v. United States, 256 U.S. 575, 65 L.Ed. 1099, 41 S. Ct. 563, 


petetoatntesthlnstehtn tow 4 
19 ALR 403, a court of claims case, Justice Brandeis held: 


|. . Nor need we consider whether the doctrine 

(of unjust enrichment) is ever applicable to transactions 

with the government. For the right to sue the United 

States in the court of claims here invoked, must rest 

upon the existence of a contract express or implied in 

fact.” 

Defendant found no case holding that the United States, defendant 
Secretary of the Treasury or RFC could be held liable for alleged unjust 
enrichment where, as here, 'The complaint seeks a determination of the 
right of the United States to retain funds claimed by it and in its posses- 


sion." 


The only United States government agency case cited by plaintiff 


in support of her claims based on unjust enrichment, Bailis v. RFC, 

128 F.2d 857, did not consider whether RFC legally could be held respon- 
sible for unjust enrichment, holding only that there was none in fact in 
that case. The Court there said: 


"Unlike true contracts, quasi-contracts are not based 
on the apparent intention of the parties to do or to forbear 
doing a particular thing. A quasi-contract does not arise 
out of a promise. See Re-statement, Contracts (1932) Sec. 
5. In fact it is imposed in direct opposition to the intention 
of the party charged therewith. . . . But, in order to estab- 
lish unjust enrichment, it is not enough merely to show one's 
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| 
retention of a benefit. The retention must also be unjust. 
Restatement, Restitution (1937) Sec. 1, comment c. | 
, | 


Plaintiff argues and assumes that it is an actionable wrong for 
RFC to make a profit, but in Baltimore Nat. Bank v. State Tax Comm., 
297 U.S. 209, 80 L. Ed. 586, cited by plaintiff, Justice Cardozo said 
"The purpose that it has aimed to serve is not profit to the government, 


though profit may at times result from one or more of its activities." 


On and after February 23, 1940, RFC owned 199,000 shares of the 
Bank's Preferred Stock A, a first claim upon its assets after creditors 
(JA 257). Directors Bedford, Cartlidge and Conner and the Estate of 
Director Voorhees were disputing their liability upon their 1933 notes 
to the Bank, although it was their legal duty to pay or place them in 
bankable condition. The Estates of Directors Chamberlain and S. Roebl- 
ing admitted and did not dispute their liability on similar 1933 notes, and 
had placed them in bankable condition. On March 15 and 20, 1940, RFC 
offered five of them, excepting the Roebling Estate, shares of Preferred 
Stock A to place their notes in bankable condition (JA 466, 470). The 
Voorhees Estate was adamant in denial of liability. On May 17, 1940, RFC 
rescinded its March 15th authorization, and authorized transfer of the 
stock to Directors Bedford, Cartlidge and Conner and the Estate of 
Chamberlain for placing their notes in bankable condition, which was 
executed precisely as authorized as to Directors Bedford, Cartlidge and 
Conner (JA 487, 385, 387, 389, 391, 396). Plaintiff purchased the released 
stock of and from Directors Bedford, Cartlidge and Conner in May and 
June, 1940, 11,200 shares at $6 for $67,200, which she paid them, and 
which they paid upon their 1933 notes to the Bank. Plaintiff was directly 
benefiting herself personally and also the Bank of which since 1936 she 
had been a stockholder, director and either Chairman of the Board or 
President (JA 233, 236, 246). Any benefit to RFC was only that incidental 
or indirectly from the improvement of plaintiff's Bank accruing to the 


remaining 184,417 shares of Preferred Stock A owned a RFC since 
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February 23, 1940 (See Appendix VI, p.A-13). Plaintiff's investment 
was not endangered or lost by any act of RFC; it was highly profitable; 
it produced a high rate of return, at least 10%. 

Plaintiff did not prove nor show that RFC's retention of its owned 
Preferred Stock A and other assets purchased at foreclosure on February 
23, 1940, and of funds realized therefrom, was unjust. Mr. Wharton ad- 
mitted that RFC acquired fee simple title upon the foreclosure (J.A. 257). 
RFC's liquidation of its owned stock and and choses in action could not be 
unjust enrichment to it or the government (J.A. 286, 287). As held in 
Bailis, supra, "in order to establish unjust enrichment, it is not enough 
merely to show one's retention of a benefit. The retention must also be 
unjust." 

Defendant submits that RFC received no unjust enrichment in fact 
and that plaintiff's claim of quasi-contract on unjust enrichment is not 
within the jurisdiction of the courts, inasmuch as the United States has 
not consented to be sued thereon, and is not a party defendant. 


I-D 


ALL OF PLAINTIFF'S CLAIMS MERGED IN HER PURCHASE FROM 
RFC ON MAY 13, 1954, OF THE LAST 40,000 SHARES OF PREFERRED 
STOCK A HELD BY RFC, SAID PURCHASE BEING INCONSISTENT 
WITH HER CLAIMS IN SUIT FOR SAID STOCK UPON EXPRESS ORAL 
CONTRACT OR IMPLIED-IN-FACT CONTRACT OR UPON UNJUST 
ENRICHMENT. 


As plaintiff offered no proof and made no showing that RFC had 
possession or ownership of any of the foreclosed Trentrusco collateral 
on June 29, 1954, when this action was instituted, and had purchased on 
May 13, 1954, from RFC the last 40,000 shares of Preferred Stock A 
held by it, paying the full retirement price of $20 per share or $800, 000, 
plus accrued dividends of $8, 854.80, with no demand or showing of de- 
mand at that time for the shares and other assets and the relief she now 
claims, plaintiff's alleged oral contract and claims upon an implied-in- 
fact contract and unjust enrichment, being inconsistent with her said 


purchase, became merged in said purchase and were abrogated and 
waived. Plaintiff's alleged May 20, 1940, oral contract with RFC and 


claims against RFC upon implied-in-fact contract and unjust enrichment 


47 


were superceded by and merged into her executed May 13, 1954, purchase 
from RFC. ! 


| 

Plaintiff should have accompanied her offer to buy the stock with 
a demand for credit on the purchase price of the value of her claims 
here made. If plaintiff seriously maintained her claims made in this 
action, she should have refused or delayed completion of her purchase 
until her claims here made were settled in her $800,000 purchase. 


| 
See Ward v. Deavers, 203 F.2d 167, 92 U.S. App. D.C. 167, where 
this Court held: "It seems reasonably clear that the sales contract of 
February 14 became a nullity on February 15 by merger in the Manager's 


Agreement." | 


Wardman y. Washington Loan & Trust Company, 90 F,2d 429, 67 
App. D.C. 184, at p. 186, holds as follows: 


"Moreover the contract alleged by plaintiff whereby he 
was to sell the property upon a commission was discharged 
by the option which he subsequently took upon the property. 
In 3 Elliott on Contracts, 10; Sec. 1865, it is said: 'A,con- 
tract may also be discharged or modified by a new contract 
inconsistent with the earlier contract so that they cannot sub- 
sist together, even though there is no express agreement that 
the new contract shall have that effect. As a general rule, 
where the new contract is in regard to the same matter and 
has the same scope as the earlier contract and the terms of 
the two contracts are inconsistent either in whole or in a 
substantial part, so that they cannot subsist together, ithe new 
contract abrogates the earlier one in toto and takes its place 


Al 
. 


See also: Cooperative Refinery Assn. v. Consumers Pub: lic Power, 


190 F.2d 852. United States ex rel. International Contracting Co. v. 
Lamont, Sec. of War, 155 U.S. 303, 39 L. Ed. 160, at p. 164. Silliman v. 


eae eee 


United States, 101 U.S. 465, 25 L.Ed. 987. Mason v. United States, 17 
Wall. 67, 84 U.S. __, 21 L.Ed. 564. Sales, 46 Am. Jur. 918, Sec. 791. 
Contracts, 12 Am. Jur. 1013, Sec. 433. Contracts, 17 C.J.S. 886, Sec. 


395. 
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Defendant submits that plaintiff cannot maintain her claims here, 
having abrogated, waived and merged them in her executed purchase 
from RFC of the last 40,000 shares of the Bank's Preferred Stock A, 
without asserting, maintaining and preserving her present claims. 


0 


THE TRIAL COURT'S FINDINGS OF FACT, CONCLUSIONS OF 

LAW AND JUDGMENT OF DISMISSAL ARE IN ACCORDANCE 

WITH AND SUPPORTED BY THE EVIDENCE; THEY ARE NOT 

ERRONEOUS BECAUSE CONTRARY TO SUBSTANTIAL REC- 

ORD EVIDENCE. 

That the Trial Court's Findings of Fact are correct is shown by 
the paucity of facts and reasons to support the few objections plaintiff 


makes to them. 


While plaintiff argues that the Trial Court's findings of fact and 
conclusions of law are erroneous as they are contrary to substantial 
record evidence, the record on appeal does not show that plaintiff 
brought the alleged errors to the attention of the Trial Court for cor- 
rection, and in fact plaintiff did not do so. 


Plaintiff assigned as erroneous quotations from the findings set 
out in seven numbered paragraphs, all of which quotations defendant con- 
tends and will show are correct, using the same paragraph numbers as 
plaintiff, as follows: 


1. Plaintiff does not fairly state the facts. See JA 66-67. After 
making his mere claim and statement about an alleged file, he failed to 
prove that there ever was such a file. Then he specifically answered 
the Trial Court's questions. Finding I exactly and fairly states the 
ultimate facts (JA 522). 


2. The criticized statement from Finding VII that RFC "purchased 
directly from the Bank an additional 100,000 shares of the Bank's pre- 


ferred stock A" (JA 524), was taken correctly from plaintiff's allegation, 
Complaint, Paragraph 7 (JA 3), and RFC's admission, Answer (JA 26). 
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3. The criticized statement from Finding X that RFC records 
showed no indication that any of the Bank's Preferred Stock A "was to 
be released to plaintiff or to the Roebling estate" clearly referred only 
to the pre-foreclosure period. Plaintiff's hearsay, unsworn exhibits 
62-A-1 (JA 442), 62-A-2 (JA 444), and 68-A-1 (JA 459), cited by plain- 
tiff to support her criticism, do not do so. Nos. 62-A-1 and |62-A-2 
clearly refute plaintiff. No. 68-A-1 shows that Preferred Stock A and 
other assets might be sold, not released, to plaintiff. No. T1-A-1, dated 
after foreclosure and unsworn hearsay at most, shows for plaintiff that 
RFC's Philadelphia Agency Manager was informed of the possible sale, 
not release, to plaintiff. Mr. Wharton's testimony as to Mr, Durr's state- 
ments shows only a suggestion prior to foreclosure (the same as Exh, 
68-A-1) that Mrs. Roebling acquire (purchase) all of the remaining assets 
not released to the other directors, giving a limited liability note. Find- 
ing XVIII (JA 530) shows the facts as to the release of 1,200 shares to 
plaintiff. | 


4. The finding that "Plaintiff ‘introduced no proof showing that Mr. 
Boggs had any authority from Reconstruction's Board of Directors, direct 
or indirect, to enter into a contract on behalf of Reconstruction with plain- 
tiff." is exactly correct. The RFC Board, the sole source of authority to 


bind RFC to a contract, mentioned Mr. Boggs only in two actions; they 


charged him with purely ministerial authority, not with power to make a 
contract (JA 487, 415). Plaintiff's statements and citations do not show 
the finding incorrect in the slightest. | 


5. Finding XVII (JA 530) is erroneously criticized by plaintiff. This 


finding correctly summarized Mr. Wharton's letters. 
6. Plaintiff incorrectly criticizes Finding XVII (JA 530). Plaintiff 
| 
characterizes the correctly quoted release as "a general release." (P's 
Br. 54). While plaintiff evidently did not intend to be so, she was correct, 
for plaintiff agreed in consideration of the assignment and transfer (release) 


of 1,200 shares of Preferred Stock A that "such transfer is ha de by RFC 
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without representation, warranty or recourse of any nature, kind or 
character whatsoever." Plaintiff's release bars and estops her from 
claiming the assignment was an acknowledgement of, evidence of or 
part performance of her alleged oral May 20, 1940 contract. The re- 
lease, as a matter of law, speaks for itself. Plaintiff's attempts to 
explain or modify it by reference to other exhibits do not affect or 
change the terms of the release (JA 428), nor its application. 


7. RFC as a matter of fact and law "received no benefit" from 
plaintiff's actions (Finding XIX, JA 531). Her $67,200 of considerations 
being applicable and referrable specifically to plaintiff's purchase from 
Directors Bedford, Cartlidge and Conner of their 11,200 shares of Pre- 
ferred Stock A, and not exclusively to her alleged May 20, 1940, oral 
contract, and plaintiff not having suffered any loss whatsoever, particularly 
by any RFC action, plaintiff cannot, in equity and law, claim that she con- 
ferred a benefit on RFC by her actions. Plaintiff was benefiting herself 
and the Bank of which she was stockholder, director and officer. There- 


fore, it was correct to find that "Reconstruction received no benefit or 
enrichment from plaintiff's purchase. . ." 


Plaintiff's criticisms and objections to the Trial Court's Findings 
of Fact are erroneous and should be disregarded. 


pant 


THE TRIAL COURT DID NOT ERR IN RECEIVING PLAINTIFF'S EXHIBITS 


Je A eee ee EE 


All of plaintiff's exhibits were eventually received in evidence for 
whatever they were worth and without limitation, with one exception, 
namely Exhibit 1B (JA 379), which was received "solely for the purpose 
of showing that the RFC in Washington was put on notice as to what the 
plaintiff was claiming was an oral agreement made between Mr. Boggs, 

. , one of its agents, and the plaintiff" (JA 182-184). See Appendices 
I(p.A-1 ), U(p. A-5 ), and II (p. A-9) for pagination of exhibits and 


admission in evidence. 
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See Appendix V (p. A-12) for tabulation of plaintiff's exhibits that 
| 

were excluded originally but later admitted, showing number, date of 

exhibit, and pagination of exhibits and exclusion. ! 


Defendant submits that none of plaintiff's exhibits prove, or are 
competent, material and relevant to prove plaintiff's alleged May 20, 
1940, oral contract. 


| 
IV | 


THE TRIAL COURT DID NOT ERR IN THE EXCLUSION OF EVIDE NCE 


| 
Although the fourth point in plaintiff's Statement of Points was that 


the Trial Court erred in refusing to admit certain testimony of plaintiff's 

witnesses Wharton and Whitlock (P's Br. 21, 22), plaintiff did not include 
| 

this point in her Summary of Argument nor in her Argument. 


Defendant admits that they may be considered as abandoned. 
| 


However, out of abundance of caution, defendant submits: 


1. Plaintiff's point that it was erroneous not to allow Mr. Wharton 
to testify that conferences were had between Mr. Durr and other officials 
of RFC and the Deputy Director of Internal Revenue Service in 1938 
determining that the dividends paid by the Bank to Trentrusco were to 
be taxed as dividends rather than stand as interest (JA 369, 370), is not 
well taken for whatever the testimony it was too remote, incompetent, 
immaterial and irrelevant to the issues of this case centered closely 
around May 20, 1940. | 


2. Plaintiff's point that it was erroneous not to allow Mr. Whitlock 
to testify as to how the Bank treated the payment of dividends to the RFC 
on the Preferred Stock A for tax purposes during the period February 1, 
1938, to the retirement of the stock (JA 311, 312) is not well taken for 
whatever the testimony, however the Bank handled the payments on the 
stock, the Bank not being a party to the alleged contract, it would be 
completely immaterial, incompetent and irrelevant to the plaintiff's 


claims centered closely around May 20, 1940. 
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Defendant submits that the Trial Court was well within its 
discretion to limit the evidence and testimony to that which was 


competent, material and relevant to the issues. 


CONCLUSION 


Appellee-defendant submits that the judgment of dismissal below 
on the merits (for the second time) was correct, just and right, and 


should be affirmed, and that appellant-plaintiff's appeal that the judg- 
ment and order below be set aside and the case remanded for a new 


trial is erroneous and unsupported in fact and law, and should be denied. 


Respectfully submitted, 


H. CLAY ESPEY 
219 Southern Building, 
Washington 5, D. C. 
Attorney for: 


ROBERT B. ANDERSON, 
SECRETARY OF THE TREASURY 
(Substituted for Reconstruction 
Finance Corporation), 


Appellee. 
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May 22, 1940 386 

May 22, 1940 387 

May 23, 1940 388 

May 1940 389 

May 23, 1940 390 

May 23, 1940 390 
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June 13, 1940 19 
June 13, 1940 20 
June 13, 1940 
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June 24, 1940 
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July 20, 1940 
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June 5, 1941 


June 6, 1941 
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June 9, 1941 
August 13, 1941 
September 11, 1941 
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September 19, 1941 421 162 
October 2, 1941 423 163 
October 2, 1941 163 
October 3, 1941 164 
October 4, 1941 164 
October 8, 1941 165 
October 29, 1941 166 
October 29, 1941 166 
November 4, 1941 166 
November 7, 1941 167 
{Inclosed with 52) 167 
November 15, 1941 168 
November 17, 1941 168 
December 11, 1941 168 
December 17, 1941 168 
December 19, 1941 169 


January 22, 1942 
January 24, 1942 
January 24, 1942 


January 24, 1942 
{Same as 58) 


January 27, 1942 
January 28, 1942 
May 28, 1942 
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62-A-1 December 15, 1938 442 i 133 
62-A-2 January 18, 1939 | 133 
62-A-3 January 27, 1938 | 359 
62-A-4 January 31, 1938 | 359 
63 October 5, 1939 | 184 
63-A-0 October 20, 1939 360 
63-A-1 November 8, 1939 | 133, 134 
63-A-2 November 24, 1939 | 188, 184 
64 December 5, 1939 | 185 
65 December 7, 1939 135 
66 December 7, 1939 
67 December 11, 1939 

December 11, 1939 

December 11, 1939 

December 12, 1939 

December 15, 1939 

December 19, 1939 

February 8, 1940 

July 1, 1939 

January 24, 1940 

January 25, 1940 


APPENDIX IV 


STATUTES INVOLVED 


The RFC Act, Sec. 1, 47 Stat. 5 (15 U.S.C.A. 601), in 1940, provided: 


{a) There is created a body corporate with the name 
"Reconstruction Finance Corporation" (herein 
called the Corporation). 


The RFC Act, Sec. 3, 52 Stat. 80 (15 U.S.C.A. 602), in 1940, provided: 


The management of the Corporation shall be vested in 
a board of diretors . . . consisting of five persons appointed 
by the President of the United States by and with the advice 
and consent of the Senate... 


The RFC Act, Sec. 4, 47 Stat. 6, January 22, 1932 (15 U.S.C.A. 603), 
in 1940, provided: 


4. .. .It shall have power. . .; to sue and be sued, to 
complain and to defend, in any court of competent jurisdiction, 
State or Federal; ... The board of directors of the corpora- 
tion shall determine and prescribe the manner in which its 
obligations shall be incurred and its expenses allowed and paid 


The RFC Act, Sec. 3, 62 Stat. 202, June 30, 1947 (15 U.S.C.A. 603) was 
amended to provide: 


Sec. 4. .. It shall have power. . .; to sue and be sued, 
to complain and to defend, in any court of competent jurisdiction, 
State or Federal; . . . Except as may be otherwise provided in 
this Act or in the Government Corporation Control Act, the board 
of directors of the Corporation shall determine the necessity for 
and the character and amount of its obligations and expenditures 
under this Act and the manner in which they shall be incurred, 
allowed, paid and accounted for, without regard to the provisions 
or any other laws governing the expenditure of public funds and 
such determinations shall be final and conclusive upon all other 
officers of the Government. .. ." 


The Statute of Frauds of New Jersey in 1940 and since has provided: 


Sec. 25:1-5, New Jersey Statutes Annotated, Permanent Edition. 
Promises or agreements not binding unless in writing. 

"No action shall be brought upon any of the following 
agreements or promises, unless the agreement or promise, 
upon which such action shall be brought or some memorandum 
or note thereof, shall be in writing, and signed by the party to 
be charged therewith, or by some other person thereunto by 
him lawfully authorized: 

* * * 
"(e) An agreement that is not to be performed within one 
year from the making thereof." 


Sec. 46: 30-10, New Jersey Statutes Annotated, Permanent Edition. 


(1) A contract to sell or a sale of any goods or choses 
in action of the value of five hundred dollars or upwards | 
shall not be enforceable by action unless the buyer shall | 
accept part of the goods or choses in action so contracte 
to be sold or sold, and actually receive the same, or give 
something in earnest to bind the contract, or in part pay+ 
ment, or unless some note or memorandum in writing of 
the contract or sale be signed by the party to be charged 
or his agent in that behalf. 

(2) The provisions of this section apply to every such 
contract or sale, notwithstanding that the goods may be | 
intended to be delivered at some future time, or may not 
at the time of such contract or sale be actually made, pro- 
cured, or provided, or fit or ready for delivery, or som 
act may be requisite for the making or completing thereof, 
or rendering the same fit for delivery; but if the goods are 
to be manufactured by the seller especially for the buyer and 
are not suitable for sale to others in the ordinary course of 
the seller's business, the provisions of this section aie not 
apply. 

'(3) There is an acceptance of goods within the meaning 
of this section when the buyer, either before or after delivery 
of the goods, expresses by words or conduct his assent to be- 
coming the owner of those specific goods." 
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1-B May 20, 1940 379 84, 85, 124 
May 22, 1940 384 98-100 
May 22, 1940 387 101-103 
May 23, 1940 388 103-104 
May 25, 1940 392 104-106 
June 4, 1940 394 106-110 
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March 13, 1940 463 137-139 
April 22, 1940 477 148-151 
April 20, 1940 477 148-151 
April 19, 1940 478 148-151 
May 16, 1940 485 151-153 
May 16, 1940 486 151-153 
May 17, 1940 488 155-156 
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May 18, 1940 489 155-156 


TABULATION OF RFC'S FEE SIMPLE OWNERSHIP OF 
TRENTON TRUST COMPANY'S PREFERRED STOCK A | 


Issue and 
Date thereof: 


2d, 9/18/36 


Ist, 5/23/34 


Shares 


A-13 


APPENDIX VI 


Date of RFC 
Ownership _ 


9/18/36 
(Purchase) 


Number of 


100,000 


100,000 2/23/40 
(Purchase on 


Foreclosure) 


Balance Owned 
By RFC 


100,000 


Transferred to 


1,000 of 2d issue to 
Bank on retirement 


2/7/37 99,000 


199,000 


4,766 of 1st gale to 
Bedford to plaintiff, 
5/22/40 | 


2,383 of Ist issue to 
Chamberlain i aaa 


4,766 of 1st issue to 
Cartlidge to plain- 
tiff, 5/23/40 | 


1,668 of Ist issue to 
Conner to plaintiff, 
6/4/40 

| 


1,200 of 1st issue to 
plaintiff, 1/31/42 


10,000 of 2d isste to 
Bank on retirement, 
6/23/47 | 


5,000 of 2d issue to 
Bank on retirement, 
5/19/50 


7,500 of 2d issue to 
Bank on retirement, 
4/19/51 | 


85,217 remainder of 
1st issue to Bank on 
retirement, 12/24/52 


20,000 of 2d issue to 
Bank on retirement, 
6/26/53 | 


16,500 of 2d issue to 
Bank on retirement, 
5/18/54 | 


194,234 


191,857 


187,085 


185,417 


184,217 


174,217 


169,217 


161,717 


56,500 


40,000 


40,000 remainder of 
2d issue to plaintiff, 
5/13/54 | 
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Complaint, appearance, Exhibit; filed. 
Amended complt; exhibit (1), service accepted 8-2-54. 


Motion of deft. for security for costs; notice; c/m 8- 26-54; P&A; 
app. H. Clay Espey; M.C. 8-27-54. | 


| 
Motion of deft. to dismiss or, in alternative, for a more definite state- 
ment; notice; c/m 8-26-54; P & A; M.C. 8-27-54 


Order denying deft's motion to dismiss. Holtzoff, J. (N) | 


Order granting motion for security for costs, bond $1, 000. 00 or cash 
within thirty days. Holtzoff, J. (N) 


Deposit of cash in sum of $1000.00 for security for costs by pltf. 
Answer of deft. to amended complt; exhibit A; c/s 12-31-54. 
Calendared (N). 


Deposition of pltf. 12-17-54. ($42.75 paid by deft.) 


Motion of pltf for production, inspection & copying of documents under 
rule 34, c/s 1-13-56, P & A, affi, M.C. 1-13-56; filed. | 


Depositions of T. Girard Wharton & J. Conner French 2- ‘ 55, $108 
pd. by deft., exhibits; filed. 


Memo of pltf in support of motion for production & inspection of 
documents, c/m 2-7-56; filed. | 


Motion for production under Rule 34 argued & submitted. ‘McLaughlin, J. 
Letter of 2-8-56 from atty for deft.; filed. | 


Letter of 2-9-56 from atty for pltf.; filed. ! 

Order that deft within 30 days file list of documents pertinent to Trenton 
Trust Co. & or the Trentrusco Corp. loan account or accounts with 
the deft; pltf have 30 days thereafter to file objections fo said list; 
deft shall have 20 days to object to pltf statement or any part thereof; 
following compliance with the provisions this motion is granted with- 
out prejudice. (N) McLaughlin, J. | 


Defendant's list of documents in compliance with order of 2-13-56 
c/s 3-8-56; filed. | 


Notice of deft to take deposition of Matthew J. McGrath, c/s 3-13-56; filed. 


Notice of deft to take deposition of Matthew J. McGrath, Verner C. Boggs 
& Bowman MacArthur, c/s 3-14-56; filed. | 


Motion of pltf to continue taking of deposition & to set a future date 
therefor, c/m 4-5-56, affidavit, M.C. 4-5-56; filed. 


Objections of pltf to list of documents & statements, c/s 4-6-56; filed. 


(viii) 
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Affidavit of atty. for deft. in opposition to Motion to continue taking 
depositions. c/m 4-11-56; filed. 
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by deft. exhibit (1), c/m 4-27-56; filed. 


Affidavit in support of pltf's motion to continue taking of depositions 
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Southern Bldg. Kirkland, J. (N) 


Order overruling plaintiff's objections to list of Documents filed by 
defendant and plaintiff's statement of additional pertinent and relevant 
documents. Kirkland, J. (N) 


Deposition of Matthias W. Knars, June 21 & 22, 1956. ($144.00 paid 
by pltff.); filed. 


Deposition of Verner C. Boggs, 4-3-56 and 4-4-56; filed. 
Deposition of Matthew J. McGrath, 4-5-56; filed. 


Deposition of Matthew J. McGrath and Bowman M. McArthur, 5-8-56 
and 5-9-56. ($329.25 pd by deft.); filed. 


Motion of pltff. to compel compliance with Subpoena Duces Tecum 
issued under Rule 45, Exhibit A & B, c/s 8-3-56. M.C. 9-12-56; 
filed. 


Opposition of deft. to pltff's motion to compel compliance with sub- 
poena duces tecum, c/s 9-11-56; Affidavit; filed. 


Memo. of Pltff. in support of motion to compel. C/M 11-6-56; filed. 


Order granting in part Pltff's motion to compel compliance with sub- 
poena duces tecum. Morris, J. (N) 


Pre-Trial Proceedings. Kirkland, J. 


Hearing began; Holtzoff, J. 
Brief of plaintiff; filed. 


Plaintiff's exhibits #1, 1-A, B; #2 through 5; 6, 6-a, b; 7 through 10, 
11, lla; 12 thru 15, 17, 17-a; 18, 19 thru 22, 22-a, 24 thru 27, 27-a; 
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Judgment of dismissal. Holtzoff, J. (N) 
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Notice of appeal of pltff. from order 3-7-57; filed. 
Statement of Points of Pltff., c/s 4-12-57 (A/N); filed. 
Designation of Pltff. of Record on Appeal (A/N); filed. 
Record on Appeal delivered; deposit by John Pickens $1.00. 
Supplemental Record on Appeal Delivered; filed. 
| 

Certified copy judgment USCA reversing and remanding 'to USDC 

opinion attached; filed. | 


Motion of pltff. for production inspection, etc. pursuant to order of 
USCA, Exhibits A & B. P & A, c/m 8-28-58; filed. | 


Response of deft. to motion for production, etc., c/ser. 9-10-58; filed. 
Supplement of deft. to response to motion for production, c/s 10-9; filed 


Receipt of USCA of original record of District Court, supplemental & 
original exhibits 4 envelopes; filed. 


| 
| 
Called. | 
Certificate of Readiness (N/AC). Youngdahl, J. Filed. 


Hearing begun; oral motion of deft to add defense heard land granted; 
leave to amend answer; respited until 12-7-59. (Rep! K. Byrholdt 
and E. Romig). Letts, J. 

Amendment of deft to answer to pltfs amended complt; o/s 12-7-59; 
(fiat) Letts, J. | 

Hearing resumed; oral motion of deft argued and granted; Letts, J. 

Appearance of M. Joseph Stoutenburgh, as co-counsel for acon Letts, J. 


Findings of Fact and conclusions of Law; Letts, J. | 
Judgment dismissing amended complt with prejudice. (N) Letts, J. 


Notice of Appeal on order of 2-11-60 by pltf, deposit ae Pickens, $5.00, 
copy mailed to H. Clay Espey; filed. 


Order granting leave to pltf-appellant to deposit $250. 00 in lieu of a 
bond for costs on appeal from judgment herein. (N) Keech, J. 


Trial brief of pltff; Exhibit "A"; filed. 


Deposit of pltff into registry of court $250.00 cash in lieu of cost bond 
on appeal per order 4-1-60. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARY G. ROEBLING, ) 


: : 
Plaintiff, Civil Action No. 2800-54 


Vv. 
RECONSTRUCTION FINANCE 
CORPORATION, 

811 Vermont Avenue, N.W., 
Washington 25, D. C., 
a Corporation, 


| As amended at trial on 
March 4, 1957 by leave 
of Court - transcript 

Defendant. of Record, pp. 239-240. ] 


[ Filed August 3, 1954] | 


255 AMENDED COMPLAINT FOR AN ACCOUNTING AND DAMAGES 
FOR (1) BREACH OF AN EXPRESS AGREEMENT, (2) BREACH 
OF AN IMPLIED AGREEMENT, (3) QUASI- CONTRACT, AND 
(4) UNJUST ENRICHMENT AND TO IMPRESS A TREE ON 
FUNDS HELD BY DEFENDANT 


ee ee (eee eer 


FIRST CAUSE OF ACTION | 
The plaintiff, for her first cause of action, alleges as follows: 
1. This is an action for legal and equitable relief arising under 
the Constitution and laws of the United States and involves a matter in 
controversy which exceeds the sum or value of $3,000, exclusive of 
interests and costs. | 
2. The jurisdiction of the Court in this action arises under 
Sections 11-301, 11-305 and 11-306 of the District of Columbia Code; 
the Reconstruction Finance Corporation Act, as amended, C. 8, Sec. 3, 
47 Stat. 5; C. 166, Title 1, Sec. 1, 61 Stat. 202; C. 334, Sec. 8, 62 
256 Stat. 262; 15 U.S.C. Sec. 603; and the Reconstruction Finance 
Corporation Liquidation Act, Public Law 163, 83d Congress, C. 282, 
Title 1, Sec. 102 and 105, 67 Stat. 230. : 
3. The plaintiff is a resident of the State of New Jersey and the 
widow of the late Siegfried Roebling, hereinafter referred to. 
4. The defendant, Reconstruction Finance Corporation, isa 
corporation created by an Act of Congress under date of January 22, 
| 


2 
1932, known as the "Reconstruction Finance Corporation Act" (C. 2 
Sec. 1, 47 Stat. 5), for the purpose, among other things, of making 
loans to financial institutions organized under the laws of any State 
or of the United States, and was granted power to sue and be sued, to 


complain and to defend, in any court of competent jurisdiction, state 


or federal. Its principal office and place of business is located within 
the District of Columbia. 
5. To meet the emergency occasioned by the heavy withdrawals 


in early 1933 of depositors’ funds from the Trenton Trust Company, 
of Trenton, New Jersey (hereinafter referred to as the Bank), and the 
exhaustion of the borrowing capacity of the Bank, six of the Bank's 
directors, namely, Bruce Bedford, Chris Cartlidge, Richard C. Cham- 
berlain, John G. Conner, Harvey G. Voorhees and the said Siegfried 
Roebling, between March 29, 1933 and September 7, 1933, gave their 
personal notes in the aggregate amount of approximately $585,000 to 
the Bank for the transfer by the Bank to three trustees of certain slow, 
but presumably good, assets of the Bank. Included in such amount was 
the personal note of the said Siegfried Roebling in the amount of 
$200,000. It was the expectation that such directors’ notes would be 
satisfied from the liquidation of said trusteed assets and that no per- 

257 sonal obligation would attach to said directors unless and until 
there were a deficiency in the liquidation of such assets. 

6. On or about May 23, 1934, the Bank negotiated a $2,000,000, 
loan from defendant to be made to its wholly owned and then inactive 
subsidiary, Trentrusco Corporation (hereinafter referred to as Trent- 
rusco). The Bank issued 100,000 shares of its preferred Stock A to 
Trentrusco, which in turn pledged such stock to defendant as part of 
the collateral to secure such loan. 

As a result of the defendant's insistence upon additional collat- 
eral to secure said $2,000,000 loan and as part of the same agreement 
and transaction, the three trustees referred to above, at the direction 
of the six directors aforesaid, delivered certain assets of their trust, 


having a face value of approximately $500,000 to Trentrusco in 


3 ! 

exchange for 5000 shares of capital stock of Trentrusco to be held by 
the trustees for the six directors. Thereupon, Trentrustco delivered 
such assets to the defendant as additional collateral to secure the loan 
aforesaid. | 
As a result of the defendant's further insistence that, because 


of the seriously impaired condition of the Bank's capital, an additional 


$2,000,000 in capital from private sources would be required as a 
further condition of the defendant's making the $2,000,000) loan in ques- 
tion, the said Siegfried Roebling, to enable the Bank to me et such con- 
dition, on or about the same date, and as part of the consideration for 
said $2,000,000 loan by the defendant to the Bank through Trentrusco, 
purchased from the Bank 18,700 shares of its preferred stock Bata 
price of $100 per share, for a total aggregate purchase price of 
$1,870,000, the balance of the additional $2,000,000 capital required 
being then subscribed by Directors Bedford, Cartlidge, Chamberlain, 
258 Conner and Voorhees ($95,000) and other private sources 
($35,000). | 

7. On or about September 18, 1936, the Bank being in need of 
further capital funds, the defendant purchased directly from the Bank 
an additional 100,000 shares of preferred stock A of the Bank, ata 
price of $20 per share, for a total purchase price of $2,000, 000. 

8. At the time of the death of the said Siegfried Roebling on 
January 1, 1936, there was a balance on his personal note aforesaid 
in the amount of $157,429.99. At that time he hada 34.188 percent 
participating interest in the assets held by the trustees. Such interest 
was purchased by the plaintiff from her late husband's estate at its in- 
ventory value, pursuant to an order of the New Jersey Prerogative 
Court, dated June 22, 1937. Said note was subsequently satisfied in 
full by the estate as set forth hereinafter. 

9. Onor about July 16, 1936, Eugene J. Fountain, a nominee 
of the defendant, was installed as Executive Vice President of the 
Bank, took over general management of the Bank, and continued in that 
position until May 15, 1941. | 
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10. Soon after the installation of the said Eugene J. Fountain 
as Executive Vice President of the Bank, on or about December 17, 
1936, demand was made for the first time upon the surviving directors, 
and the estates of the deceased directors, for the payment, securing or 
otherwise placing in bankable condition of their personal notes, where- 
upon the surviving directors, Voorhees (who died shortly - thereafter) , 
Bedford, Cartlidge and Conner voiced their understanding of the ar- 

259 rangements under which said notes were given, and refused to 
recognize them as absolute obligations. 

Thereafter, negotiations ensued between the said Executive Vice 
President, the defendant, the surviving directors and representatives 
of the estates of the deceased directors, looking toward a recognition 
of the notes as absolute obligations of the surviving directors and the 
estates of the deceased directors, and arranging for either their payment, 
securing, or otherwise placing in bankable condition. 

In December 1939, such negotiations having thus far failed, the 
defendant gave notice to the Bank that, unless such notes were placed in 
satisfactory condition, it would demand payment of its loan to Trentrusco 
then in default, and would proceed with a foreclosure against the collat- 
eral pledged therewith. Later in the same month, the defendant's de- 
sired action with respect to the notes not having been taken, the defend- 
ant, by letter to Trentrusco, indicated its intention to proceed with 
foreclosure. Shortly thereafter, it did proceed with such foreclosure. 

11. On February 23, 1940, as a result of a public foreclosure 
sale, the defendant acquired the assets pledged as collateral to secure 
the $2,000,000 loan to Trentrusco, consisting of (a) 100,000 shares of 
preferred stock A of the Bank, par value $6 per share, retirable and 


payable on liquidation at $20 per share, including certain dividend 


rights and cumulative dividends, and (b) certain mortgages, bonds 
and notes, which are more particularly itemized in Exhibit A annexed 
hereto, and made a part hereof. 

12. On or about May 20, 1940, for the purpose of resolving the 
dispute as set forth, in part, in paragraph 10 herein, the defendant, for 


| 
| 
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a valuable consideration, entered into an agreement with the plaintiff, 
260 Messrs. Bedford, Conner and Cartlidge, then directors of the 
Bank, and the estate of Chamberlain (the estate of a former director 
of the Bank as set forth above), the legal effect of which was, and 
wherein and whereby it was agreed, that: | 
(A) Directors Bedford, Conner and Cartlidge and the 
estate of Director Chamberlain agreed to pay, secure, or 


otherwise place in bankable condition, their personal notes 


previously given to the Bank and referred to in paragraph 5 
herein, in return for which the defendant agreed to release, 
assign and transfer shares of preferred stock A of the Bank then 
owned by the defendant (acquired as a result of the foreclosure 
sale of February 23, 1940, referred to in paragraph 11, here- 
in), in amounts equivalent to their respective notes. 

(B) The defendant and the Bank agreed to give the estate 
of Director Voorhees until May 21, 1940, to recognize its obli- 
gation on the personal note of Mr. Voorhees previously given to 
the Bank and referred to in paragraph 5 herein (which the estate 
had theretofore refused to recognize and which was then the 
subject of litigation between the Bank and said estate) , and to 
pay, secure, or otherwise place such note in bankable condition 
in return for which the defendant agreed to release, assign and 
transfer shares of preferred stock A or other assets to the 
estate, if and when the balance due upon the $2, 000 , 000 note of 
Trentrusco, held by the defendant, justified such release. The 
Voorhees' Estate and plaintiff were to share in the release of 
such shares of preferred stock A in the same proportions as 
the original notes of Directors Roebling and Voorhees bore to 
the total amount of the notes of the six directors. | 

(C) If the Voorhees’ Estate did not recognize its obliga- 
tion by May 21, 1940, the bank agreed to continue the pending 
litigation against the estate to a final conclusion, that such 
estate was to receive nothing from the defendant, and that all 
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of the remaining shares of such preferred stock A and other 
assets were to be released ultimately to the plaintiff as provided 
in subparagraph (D) below. 

(D) The defendant agreed to release, assign and trans- 
fer shares of preferred stock A of the Bank to the plaintiff 
proportionately, as set forth in subparagraph (B) above, with 
the Voorhees’ Estate, if that estate complied with the conditions 
set forth in such paragraph. If such conditions were not com- 
plied with, the defendant agreed that it would release, assign 
and transfer all of such shares, or other assets, to the plaintiff, 
providing the note of the Roebling estate were paid, properly 
secured, or otherwise placed in bankable condition; such shares 
of preferred stock A or other assets were to be released from 
time to time as sufficient equity for that purpose accrued in 
the collateral originally pledged with the defendant to secure 
the $2,000,000 loan of May 23, 1934, to Trentrusco. 

(E) The defendant agreed that resolutions adopted at the 
meetings of the Trust Committee and the Board of Directors 
of the Bank on May 16, 1940, to the effect that no objections 
would be interposed to the release of the shares of such pre- 
ferred stock A to the plaintiff, if she gave the Bank an agree- 


ment of indemnity, would be sufficient authorization to release 


such shares of preferred stock A to her. 

(F) The defendant agreed to refund to the plaintiff and 
the directors and their estates, the amounts paid by them as 
expenses of the foreclosure sale of February 23, 1940, by which 
the defendant acquired title to the assets originally pledged by 
Trentrusco to secure its $2,000,000 loan. 

(G) Even.though the shares of preferred stock A then had 
no market value, and their asset or book value was substantially 
impaired, in consideration of the foregoing acts being performed, 
the plaintiff agreed to purchase from Directors Bedford, Conner, 
and Cartlidge the shares of preferred stock A released to them 
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by the defendant, together with all accrued dividends thereon to 
date, at the price of $6 per share, in order to assist such di- 
rectors, in part, to pay, secure or otherwise place their per- 
sonal notes in bankable condition. | 


13. The Voorhees' Estate failed and refused to comply with the 
conditions referred to in paragraph 12 (B), (C) and (D) herein, asa 
result of which said estate never acquired any interest in the shares of 


preferred stock A of the Bank and other assets referred to in paragraph 
12 herein, all of which interest is now vested in the plaintiff. 


14. The plaintiff and the other parties, other than the defend- 
ant, have duly performed all the conditions of the contract and all con- 
262 ditions precedent to performance by the defendant have occurred, 
and there is no amount presently owing to the defendant by the plaintiff, 
the Bank or Trentrusco. ! 


15. Although due performance on the part of the defendant was 
demanded by the plaintiff on June 2, 1954, and by letter dated June 11, 
1954, the defendant, on its part, has failed, neglected and refused to 
perform fully the conditions of said agreement, in that it has failed 
and refused, and fails and refuses, (a) to pay to the plaintiff an amount 
equal to the difference between the total amount realized de collected 
by the defendant on all of the assets originally pledged to secure the 
defendant's $2,000,000 loan to Trentrusco and the amount necessary 
to satisfy in full such loan, and (b) to assign, or transfer, to the plaintiff 
the documents evidencing the assets on which the defendant has been 
unable to realize or collect. On information and belief, the amount of 


monies which the defendant has realized and collected on said assets at 
| 


the present time, and whichis the property of the plaintiff pursuant to the 
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terms of the agreement, is in excess of $100,000. By reason of the 
defendant’s violation and breach of said agreement, the plaintiff has 
been deprived of her interest in said monies and other assets. 
263 SECOND CAUSE OF ACTION 

The plaintiff, for her second cause of action, alleges as follows: 

16. The whole of paragraphs 1 through 13, inclusive, and para- 
graph 15 of the First Cause of Action above, are hereby adopted as 
fully as if specifically alleged herein. 

17. All conditions precedent have been performed by the plain- 
tiff and the other parties, other than the defendant, or have occurred as 
follows: 

(A) In accordance with the terms of the agreement, the 

Bank, by letters dated May 22, 1940, notified the defendant that 

the notes of Director Bedford and of Directors Siegfried Roeb- 

ling and Chamberlain (both deceased) had been placed in bank- 
able condition and arrangements made for collection. The Bank, 
by letters dated May 23, 1940, and June 4, 1940, informed the 
defendant that the notes of Directors Cartlidge and Conner, re- 
spectively, had been placed in bankable condition and arrange- 
ments made for collection. Certified copies of the resolutions 
of the meetings of the Trust Committee and the Board of Direc- 
tors of the Bank, held on May 16, 1940, and referred to in para- 


graph 12 (E) herein, were delivered to an authorized representa- 
tive of the defendant, on or about May 28, 1940. 
{B) In accordance with the terms of the agreement, the 


defendant, on or about May 23, 1940, released, assigned and 
transferred to Directors Bedford (4,766), Cartlidge (4,766) and 
Conner (1,668) and the Chamberlain Estate (2,383) shares of 
preferred stock A of the Bank. Although these shares then had 
no market value and their asset or book value was substantially 
impaired, the shares of Directors Bedford, Conner and Cartlidge, 
were purchased by the plaintiff, as agreed, at the price of 

$6 per share, or an aggregate price of $67,200.00, in order to 
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assist such directors, in part, to pay, secure or otherwise 
place their personal notes in bankable condition, as referred 
to in subparagraph (A) above. | 

(C) In accordance with the terms of the agreement, 
on or about July 22, 1940, the defendant refunded to the plain- 
tiff, Directors Bedford, Conner and Cartlidge, and to the 
estate of Chamberlain, the expenses of the foreclosure sale 


of February 23, 1940. | 


(D) In accordance with the terms of the agreement, 
| 


the defendant, on or about January 31, 1942, released, assigned 
and transferred to the plaintiff, 1200 shares of preferred stock 
A of the Bank. | 

(E) On May 13, 1954, the remainder of the shares of 
preferred stock A of the Bank held by the defendant were re- 
tired or purchased and the Bank thereby discharged the remain- 
der of its indebtedness to the defendant. There is no amount 
presently owing to the defendant by the plaintiff, the Bank or 

| 


Trentrusco. 


18. As set forth above in paragraphs 12 and 17, although the 
defendant became obligated to the plaintiff upon an implied contract to 
pay to the plaintiff an amount equal to the difference between the total 
amount realized or collected by the defendant on all of the assets 
originally pledged to secure the defendant's $2,000,000 loan to Trent- 
rusco and the amount necessary to satisfy in full such loan, and to 
convey or transfer to the plaintiff the documents evidencing the assets 
on which the defendant has been unable to realize or collect, the defend- 
ant failed and refused, and fails and refuses, to pay such monies, or to 


transfer such documents. 
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THIRD CAUSE OF ACTION 

The plaintiff, for her third cause of action, alleges as follows: 

19. The whole of paragraphs 1 through 15, inclusive, of the First 
Cause of Action, and paragraphs 17 and 18 of the Second Cause of Action, 
above, are hereby adopted as fully as if specifically alleged herein. 

20. The plaintiff, by her performance of the acts set forth in 
paragraphs 12 and 17, and by inducing the other parties, other than 
defendant, as set forth herein, to perform such acts, has conferred 
a benefit upon the defendant for which the defendant, in equity and good 
conscience, should make restitution and compensate the plaintiff. 

FOURTH CAUSE OF ACTION 

The plaintiff, for her fourth cause of action, alleges as follows: 

21. The whole of paragraphs 1 through 15, inclusive, of the 
First Cause of Action, paragraphs 17 and 18 of the Second Cause of 
Action, and paragraph 20 of the Third Cause of Action, above, are 
hereby adopted as fully as if specifically alleged herein. 

22. By inducing, receiving and retaining the benefits conferred 
upon it by the plaintiff, as set forth in paragraphs 12 and 17(A) and 
(B) herein, the defendant has unjustly enriched itself by retaining and 
refusing to pay to plaintiff the monies and assets had and received, re- 
ferred to in paragraphs 15 and 18 herein. 

266 WHEREFORE, Plaintiff demands that: 
1. The defendant be required to account (a) for all the proceeds 


or monies realized or collected by the defendant on all of the assets 
originally pledged to secure the defendant's $2,000,000 loan to Trent- 
rusco, and (b) such assets in possession of the defendant on which the 
defendant has not realized or collected; 

2. The plaintiff have judgment against the defendant (a) in an 


amount equal to the difference between the total amount realized or col- 
lected by the defendant on the assets originally pledged to secure the 
defendant's $2,000,000 loan to Trentrusco and the sum of $2,295,660 
(representing the sum total of the $2,000,000 principal amount of said 
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Trentrusco loan and $295,660 representing the value of the shares of 
preferred stock A of the Bank heretofore released at its retirement or 
liquidating value of $20 per share, by the defendant to Directors Bed- 
ford, Cartlidge, Conner, the Chamberlain Estate and the plaintiff, 
pursuant to the terms of the agreement, as set forth above in para- 
graph 17 (B) and (D) ); and (b) requiring the defendant to assign or 
transfer to the plaintiff all documents of title evidencing any and all 
assets received at said foreclosure sale on which the defendant has not 
realized or collected; | 
2, The Court adjudge and decree that the amount of monies so 
found by the Court to be due and owing to the plaintiff are an equitable 
lien upon the assets of the defendant; | 
4. The Court adjudge and decree that the defendant received 
and held, and still holds, the monies and assets in constrictive trust 
to pay to the plaintiff; 
267 5. The plaintiff have judgment against the defendant for inter- 
ests and costs of this action; and | 
6. The plaintiff have such other and further reliet as to the 
Court may seem just and proper. | 
GRIFFIN AND PICKENS 
/s/ John K. Pickens 
/s/ Jerry N. Griffin 


Attorneys for Plaintiff 
July 30, 1954 *ee 


Wharton, Stewart & Halpern 
J. Conner French 
Of Counsel 


| Jurat dated July 30, 1954] 


268 NOTICE 


To Reconstruction Finance Corporation 
* * *, Defendant 


Under the Federal Rules of Civil Procedure, you are required 
to serve upon Griffin and Pickens, plaintiff's attorneys, whose address 
| 
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is 731 Washington Building, Washington 5, D. C., an answer to the 
amended complaint which is herewith served upon you, within 60 days 
after the date the summons and copy of original complaint herein were 
previously served upon you, or within 10 days after service of a copy 
of this amended complaint upon you, exclusive of the day of service, 
whichever period is greater, unless the Court otherwise orders. If 
you fail to do so, judgment by default will be taken against you for the 
relief demanded in the amended complaint. 

GRIFFIN AND PICKENS 


By /s/ John K. Pickens 
Attorneys for Plaintiff 


ACKNOWLEDGMENT OF SERVICE OF 
AMENDED COMPLAINT 


Service of a copy of the amended complaint of the plaintiff dated 


July 30, 1954, in the above-entitled cause is hereby accepted and ac- 
knowledged this 2 day of August, 1954. : 
/s/ H. Clay Espey 


Attorney for Defendant 
Copy of amended complaint *** 
received, August 3, 1954. 


_/s/ OM MacGuinas 
Department of Justice 


/s/ Leo A. Rover VSD 
United States Attorney 


EXHIBIT A 


LIST OF ASSETS PLEDGED WITH RECONSTRUCTION FINANCE 
CORPORATION AS COLLATERAL TO SECURE THE $2 ,000 , 000 
LOAN OF MAY 23, 1934, TO TRENTRUSCO CORPORATION 
AND LATER SOLD AT PUBLIC SALE ON FEBRUARY 23, 1940. 


1. 100,000 shares of Preferred Stock "A" of Trenton Trust 
Company (with dividend rights from 2-1-38), par value $6.00 per share 
retirable and payable on liquidation at $20. per share, providing for 
cumulative dividends thereon at the rate of $.70 per share per annum 
to and including 1-31-40 and thereafter at the rate of $.80 per 
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share per annum. 
2. First Mortgage Gold Bonds numbered 470-484, inclusive, 
490-497, inclusive, 604-606, inclusive, 61 3-621, inclusive, 626-652, 
inclusive, 655 and 656, of Peoples Brewing Company of Trenton each 
in the amount of $1,000.00, maturing 5-1-53, with interest (from 
11-1-39) at the rate of 4% per annum, being part of an issue secured by 
a Mortgage of Peoples Brewing Company of Trenton to Trenton Trust 
and Safe Deposit Company, dated 5-1-1899, recorded Mercer Co., 
N.J. 5-24-1899, Bk. of Mtgs. 119, p. 515, and in Bk. 22 of Chattel 
Mtgs., also recorded Middlesex Co., N.J. 7-11-1899, Bk. of Mtgs. 
148, p. 1; also secured by a Supplemental Indenture dated 5-1-39 exe- 
cuted by Peoples Brewing Company of Trenton to Trenton Trust Com- 
pany, Trustee, recorded 6-5-39, Mercer Co., Mtg. Bk. 605, p. 502 
and recorded 6-5-39, Mercer Co. . Chattel Mtg. Bk. 105,/p. 191. 
Said mortgages are believed to cover the land, buildings and equipment 


occupied and used by the Brewing Company and certain other real and 
personal properties owned by said Company. Further information as 
to said bonds may be obtained from Trenton Trust Company, Trustee. 
3. Note dated 4-2-31, due 7-2-31, to William Allfather, in the 
principal amount of $2,700.00 executed by Allfather Candy Company 
and William Alifather, endorsed by William Allfather and Allfather 
Candy Company, upon which there is due $2,213.70 (including protest 
fees) and 6% annual interest from 7-2-31. (See note at end of item 5 
below). om 
4. Note dated 5-6-81, due 8-6-31, to William Allfather, in the 
principal amount of $1,900.00 executed by Allfather Candy Company 
and William Allfather, endorsed by William Allfather, E. | F. Allfather 
and Alifather Candy Company, upon which there is due $1,558.10 (in- 
cluding protest fees) and 6% annual interest from 8-6-31. | (See note 
at end of item 5 below). | 
5. Note dated 6-4-31, due 9-4-31, to William Allfather, in the 
principal amount of $2,150.00 executed by Allfather Candy Company 
and William Allfather, endorsed by William Allfather and’ Allfather 
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Candy Company, upon which there is due $1,765.79 (including protest 
fees) and 6% annual interest from 9-4-31. 
(Note as to items 3, 4 and 5: 

Defense of Statute of Limitations as to items 3, 4, 5 waived by 
Allfather Candy Company and Eugene F. Allfather by agreement dated 
5-2-37. 

Alifather Candy Company believed to be discharged in bank- 
ruptcy. 

William Allfather, now deceased; claim was filed in his estate 
on items 3, 4, 5 on 5-4-33; assets of estate now being liquidated by 
Trenton Trust Company as trustee. 

Addresses of parties in items 3, 4 and 5 believed to be: All- 
father Candy Company, 335 N. Warren St. , Trenton; Sidney S. Stark, 
Trustee in Bankruptcy of Allfather Candy Company, 143 E. State St., 
Trenton; E. F. Alifather 121 Kensington Ave. , Trenton, E. F. All- 
father, Surviving Executor U/W of William Allfather, deceased, 121 


Kensington Ave. , Trenton; Trenton Trust Company, Trustee, 28 W. 
State St., Trenton.) 

6. $6,000.00 Note dated 2-1-37, demand, payable to ''myself"’ 
executed by James Birks of 714 Quincy Ave. , Trenton, endorsed by 


James Birks and Trentrusco Corporation, upon which there is owing 
$6,000.00, with 5% annual interest from 2-1-37. This Note is secured 
by: 

270 Bond of James Birks dated 1-21-29 for $10,000, one year, 
amount owing $6,000, with 5% annual interest from 2-1-37, 
secured by Mortgage 1-19-29 of James Birks and Anna Birks, 
recorded 2-2-29, Bucks Co., Pa. Mtg. Bk. 379, p. 112. Cer- 
tain parcels have been released from said mortgage, leaving 
presently covered thereby Lots 11, 12, 13, 14, 15 in Block C 
and Lots 10, 11, 12 in Block D, Pian of Lots known as Highland 
Park, recorded Bucks Co., Plan Bk. 2, p. 74, located on the 
E. & W. sides of Hamilton Blvd. (formerly Washington Blvd.) 
between W. Trenton & W. Maple Aves. , Morrisville, Pa. 
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Each approx. 50' x 140', except 2 corner lots with slightly 

larger frontages. 

7. $5,000.00 Note dated 1-2-34, demand, to "myself" executed 
by Louis Cohen of 8 Oak Lane Ave. , Trenton, endorsed by Louis Cohen 
and Trentrusco Corporation, upon which there is owing $4,400.00, with 
4% annual interest from 3-1-39 secured by: | 

Bond of Morritz Katz of 8 Sanhican Drive, Trenton; Manro 

Schwartz, address unknown; and Alexander Stein, address un- 

known; for $5,000.00 dated 9-8-24, due 9-8-27, upon which 

there is owing $5,000.00, with 6% annual interest, secured by 

Mortgage 9-8-24 of Morritz Katz and Gizella Katz, ‘Manro 

Schwartz and Lillian Schwartz, and Alexander Stein and Ida 


Stein, recorded Mercer Co., N.J., 10-6-24, Mtg. Bk. 385, 

p. 214, covering lot approx. 51" front, 100' deep on N.E. side 
Paul Ave. between Dexter & Nassau Sts., Trenton, improved 
with 1 story brick & concrete block bldg. 36’ x 98' known as 


72-74 E. Paul Ave. 

8. Note dated 1-2-34, demand, face amount of $49, 200.00 to 
W. M. Dickinson and V. P. Bradley, executed by W. M. Dickinson 
and V. P. Bradley of 145 E. Hanover St., Trenton, and endorsed by 
W. M. Dickinson, V. P. Bradley and Trentrusco Corporation, upon 
which there is owing $46,700 with interest at the rate of 6% per annum 
from 3-1-37, secured by the following collateral: | 


a. Bond of John J. McCartan (deceased) for $4,000.00 
dated 1-2-25, one year, upon which there is owing $4,000.00 
with 6% annual interest from 10-22-31, secured by Mortgage 
dated 1-2-25 of John J. McCartan and Mary McK. McCartan of 
10 N. Warren St., Trenton, recorded Mercer Co. N.J., 
1-6-25, Mtg. Bk. 392, p. 212, covering lot approx. 16.2' 
front, 140' deep to Gordon St., on N.E. side Pennington Ave., 
with 3 story row brick & frame dwelling, known as 88 Pennington 
Ave., Trenton. (There will also be sold with this item Tax Sale 
Certificate #2509, covering said mortgaged property, recorded 
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in Mercer County, N.J., on 12-4-30, in Mtg. Bk. 536, p. 7.) 

b. Bond of William Voelsky and Sadie Voelsky, whose 
address is California Ave. , Trenton, for $3,500.00 dated 
4-22-25, one year, upon which there is owing $3,500.00, with 
6% annual interest from 10-22-31, secured by Mortgage dated 
4-22-25 of William Voelsky and Sadie Voelsky, recorded Mer- 
cer Co., 4-23-25 Mtg. Bk. 399, p. 438, covering lot approx. 
50' front, 110'deep on E. side Norway Ave. south of Darcy Ave. , 
with 1 1/2 story frame bungalow, known as 910 Norway Ave., 
Hamilton Twp. N.J. 

c. Bond of Bradick Company of 145 E. Hanover St. , 
Trenton, for $2,500.00 dated 4-1-26, one year, upon which 
there is owing $1,600.00 with 6% annual interest from 10-1 -36, 
secured by Mortgage dated 4-1-26 of Bradick Company, recor- 
ded Mercer Co. 4-3-26, Mtg. Bk. 431, p. 7, covering vacant 
land 80' x 113' on Oxford St., Trenton, shown on page 43 of 
City Atlas as lots 29 & 111. 

d. Bond of Bradick Company for $1,500.00 dated 9-2-26, 
one year, upon which there is owing $1,500.00 with 6% annual 
interest from 3-1-37, secured by Mortgage dated 9-2-26, of 
Bradick Company, recorded Mercer Co. 9-3-26, Mtg. Bk. 442, 
p. 312, covering lot 100’ x 200" on southerly side Diverty Rd. , 
Hopewell Twp., N.J., Lots 121 & 122 with 1 story frame dwell- 
ing. 

e. Bond of Bradick Company for $2,500.00 dated 5-3-30, 
one year, upon which there is owing $2,500.00 with 6% annual 
interest from 3-1-37, secured by Mortgage dated 5-3-30 of 
Bradick Company, recorded Mercer Co. , 5-3-30, Mtg. Bk. 
527, p. 64, ‘covering lot 25' front, 100" deep on N. side Indiana 
Ave. 175’ eastwardly from Strawberry St., with 2 story semi- 
detached frame dwelling, known as 1323 Indiana Ave. , Trenton. 

f. Bond of Bradick Company for $2,500.00 dated 5-3-30, 


one year, upon which there is owing $2,500.00 with 6% annual 
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interest from 3-1-37, secured by Mortgage dated 5-3- 30 of 
Bradick Company, recorded Mercer Co., 5-3-30, Mtg. Bk. 
527, p. 61, covering lot 25' front, 100' deep on N. side Indiana 
Ave. 150' eastwardly from Strawberry St., with 2 story semi- 
detached frame dwelling, known.as 1321 Indiana Ave. Trenton. 

g. Bond of Bradick Company for $4,000.00 dated 4-18-29, 
one year, upon which there is owing $4,000.00 with 6% annual 
interest from 3-1-37, secured by Mortgage dated 401 8-29 of 
Bradick Company , recorded Mercer Co., 4-19- 29, Mtg. Bk. 
511, p. 441, covering lot 37.75' front, 100' deep on N.E. side 
Oliver Ave. 120' eastwardly from Brinton Ave. , with 2 story 
frame dwelling, known aS 138 Oliver Ave., Trenton. 

h. Bond of Brunswick Terrace Land Company of 145 E. 
Hanover St., Trenton, for $2,500.00 dated 11-6- 30, one year, 
upon which ine is owing $2,500.00 with 6% annual interest 
from 3-1-37, secured by Mortgage dated 11-6-30 of Brunswick 
Terrace Land Company, recorded Mercer Co. 11-6- 30, Mtg. 
Bk. 532, p. 42, covering lot 18' front, approx. 108" deep, W 
side Myrtle Ave. 284. 45' south of Princeton Ave. ’ | with 2 story 
semi-detached brick & frame dwelling, known as 53 Myrtle 
Ave., Lawrence Twp. , N.J. | 

i. Bond of Bradick Company for $1,000. 00 dated 3-20- 
30, one year, upon which there is owing $1,000. 00 with 6% annual 
interest from 3-1-37, secured by ‘Mortgage dated 3- 20-30 of 
Bradick Company, recorded Mercer Co., 3-20- 30 in Mtg. Bk. 
525, p. 62, covering lot 12.5" front, 119°’ deep to an alley 598' 
W. of Ivins Alley, with 2 story row frame dwelling, known as 
124 Fountain Ave. , Trenton. | 

j. Bond of Brunswick Terrace Land Company for 
$3,000.00 dated 12- 29-27, one year, upon which there is owing 
$3,000.00 with 6% annual interest from 3-1-37, secured by 

Mortgage dated 12-29 -27 of Brunswick Terrace Land Company , 
Ercerees Mercer Co. , 1-5-28, Mtg. Bk. 481, p., 56, covering 
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lot 40' front, approx. 108' deep on E. side Pine St. 279. 32' 
north of Brunswick Ave. , with11 /2 story bungalow type dwell- 


ing, known as 922 Pine St., Lawrence Twp., N.J. 


k. Bond of Bradick Company for $2,300.00 dated 7-28- 
33, one year, upon which there is owing $2,300.00 with 6% 
annual interest from 10-1-36, secured by Mortgage dated 7-28- 
33 of Bradick Company, recorded Mercer Co. , 7-29-33, Mtg. 
Bk. 554, p. 557, covering 79 lots of vacant ground each 25' x 
150', known as Fairfield Lots, located on S. Olden, Rennie, 
May & Wert Aves., Hamilton Twp., N.J. The Mortgage con- 
tains an agreement to release land from its lien upon payment 
of $2.00 per front foot for land fronting on S. Olden Ave. witha 
depth of 150', and $1.00 per front foot for land fronting on any 
of the other streets on the tract with a depth of 150’. 

1. Bond of Dominic Cilea and Amelia Cilea of Hovey 
Ave. near S. Olden Ave. , Trenton, for $2,500.00 dated 5-29- 
24, three years, upon which there is owing $2,500.00 with 6% 
annual interest from 3-1-37, secured by Mortgage dated 5-29- 
24 of Dominic Cilea and Amelia Cilea, recorded Mercer Co., 
6-3-24, Mtg. Bk. 376, p. 318, covering lot 75' front, 150' 
deep on S. side Olden Ave. 125' east of Regan Ave., withal 
1/2 story frame bungalow type dwelling, known as 1355 S. 
Olden Ave. , Hamilton Twp. , N.J. 

m. Bond of Paolo Lagana and Maria Lagana, address 
unknown, for $3,300.00 dated 10-29-25, three years, upon 
which there is owing $2,800.00 with 6% annual interest from 
3-1-37, secured by Mortgage dated 10-29-25 of Paolo Lagana 
and Maria Lagana, recorded Mercer Co., 11-7-25, Mtg. Bk. 
419, p. 168, secured upon farm approx. 16 acres on road from 
Grover's Mill to Clarksville School, Windsor Twp., N.J., 
Atlas Section 15, Lots 6 & 7. 1877.25' adjoins main line of 
P.R.R. Improvements 2 story frame house, barn & garage. 

n. Bond of Lawrence Building Corporation of 237 Pearl 


19 
St., Trenton, for $2,500.00 dated 7-9-27, one year, upon 
which there is owing $2,500.00 with 6% annual interest from 
3-1-37, secured by Mortgage dated 7-9-27 of Lawrence Build- 
ing Corporation, recorded Mercer Co., 7-15-27, Mtg. Bk. 467, 
p. 268, covering lot 17.97’ front, 105.90' deep on 5.W. side 
Myrtle Ave. 374.66' S.E. of Princeton Ave. , known as 43 
Myrtle Ave. , Lawrence Twp. , N.J. ! 

o. Bond of McCarthy Construction Company for 
$3,500.00 dated 7-2-28, one year, upon which there is owing 
$3,000.00 with 6% annual interest from 1-3-33, secured by 
Mortgage dated 7-3-28 of McCarthy Construction Company, 
recorded Mercer Co. , 7-18-28, Mtg. Bk. 495, p. 32, covering 
lot 40' front, 100' deep on N.W. side Emanuel St. 100" N.E. 
of E. Brown St., with 1 1/2 story bungalow type dwelling, 
known as 52 Emanuel St., Hamilton Twp., N.J. (Charles L. 
Conard, Stewart Ave. , Hillwood, Trenton, Trustee in Bank- 
ruptcy of McCarthy Construction Co.) 

p. Bond of Bradick Company for $3,500. 00 dated 
5-6-33, one year, upon which there is owing $3, 500. 00 with 
6% annual interest from 3-1-37, secured by Mortgage dated 

7-30-28 of Sol Phillips Perlman and Rose Lerner Perlman, 
Abe Rosenthal and Ida Rosenthal, Samuel Litt and Téa Litt, 
and Joseph Plumeri and Rosalia Plumeri, recorded Mercer 
Co. , 7-31-28, Mtg. Bk. 493, p. 578, covering lot 18.78' front, 
120.25' deep on N.E. side Cuyler Ave. 254.16' S S.E. of Walnut 
Ave., with a 2 story brick & wood shingle semi-detached dwell- 
ing, known as 130 Cuyler Ave., Trenton. (Said bond is in sub- 
stitution for Bond of Sol Phillips Perlman and Rose Lerner 
Perlman, Abe Rosenthal and Ida Rosenthal, Samuel Litt and 
Ida Litt, and Joseph Plumeri and Rosalia Plumeri. ) 

q. Bond of Eva V. Sweeney (deceased) for $5 ,000.00 
dated 9-11-24, one year, upon which there is owing $5,000.00 
with 6% annual interest from 3-11-31, secured by Mortgage of 
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Eva V. Sweeney and Frank L. Sweeney of 19 Cavell St. , Tren- 

ton, recorded.Mercer Co. , 9-11-24, Mtg. Bk. 385, p. 2 cover- 

ing lot 22.8' front, 100' deep on N.W. side Hoffman Ave. 

475.1' N.E. of Stuyvesant Ave., with a 2 story frame & brick 

dwelling, known as 144 Hoffman Ave. , Trenton. 

9. Note dated 1-2-34, demand, face amount $73,901.68 to 
"myself executed by A. K. Leuckel of 231 Watson St., Trenton, and 
endorsed by A. K. Leuckel and Trentrusco Corporation, upon which 
there is owing $53,546.42, with interest at the rate of 4% from 7-1-35. 
This Note is secured by the following collateral: 

a. 171 shares of no par common stock of Consolidated 
American Royalty Corporation. (A legend stamped upon said 
Certificate indicates the corporation has recapitalized so as to 
provide for common stock at $3.00 par.) 

b. Note dated 3-1-20, demand, in face amount of 
$18,473.67, to A. K. Leuckel executed by Valley Stream Land 
Corporation (last known secretary, David Kurtz, 157 Rosemont 
Ave., Trenton), and endorsed by A. K. Leuckel and Trentrusco 
Corporation, upon which there is owing $18,473. 67 with interest 
from 3-1-20, less payments on account of interest aggregating 
$2,700.00. 

c. One-fourth unpaid share of the residue of the estate 
of William H. Rice, deceased (Executor - Alred K. Leuckel). 

d. Bond of Clifford A. Brant, address unknown, 
Anthony M. Then of Toms River, N. J. , and Margaret C. Lay- 
ton of Toms River, N.J., dated 9-1-26 for $70,000.00, one 
year and seven months, upon which there is claimed to be owing 


$68 ,901.68 (subject to a possible defense of a reduced amount) 
secured by Mortgage dated 9-1-26 of Margaret C. Layton, re- 
corded Ocean Co., N.J., 10-20-26, Mtg. Bk. 195, p. 183. 

Certain parcels have been released from the lien of said mort- 


gage, leaving presently covered thereby Lots 7, 8,9, 10, 15, 
16, 17 & 18, Block 83 of "Vesperland" beginning 200' S. of 
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Arnold Ave. and continuing south along the boardwalk 200' with 
a depth of approx. 235' to Ocean Ave. , Point Pleasant Beach, 
N.J., with riparian rights approx. 200° wide extending east- 
wardly approx. 1098' to the pierhead and bulkhead line in the 
Atlantic Ocean as established by the New Jersey State Board of 
Commerce & Navigation. | 
(There will also be sold with the above Bond and Mortgage 
all rights of R.F.C. under a Declaration of Trust executed by 
Trentrusco Corporation to R.F.C. dated 12-30- 36, acknowl- 
edging that Trentrusco Corporation holds for R.F. 6: the title to 
the aforesaid lots and riparian rights, subject to the lien of 
said Mortgage.) 
e. Bond of Seyview Co., Inc. , Boardwalk & Arnold Ave. , 
Point Pleasant Beach, N.J., dated 12-30-36 for $14,000.00 
payable in installments, with last payment due 8-15-41 » upon 
which there is owing $5,000.00 with 5% annual interest from 
10-1-39, secured by Mortgage dated 12-30-36 of Seyview Co., 
Inc. , recorded Ocean Co., N.J., 1-6-37, Mtg. Bk. 291, p. 
226, covering Lots 11 & 12, Block 83 of "Vesperland” having 
a total frontage of 100' on the Boardwalk and extending west- 
wardly approx. 232' to Ocean Ave., Point Pleasant Beach, 
N.J., (the intersection of the N.W. Cor. of the land with 
Ocean Ave. , being 100.53' south of Arnold Ave.) with riparian 
rights approx. 100' wide extending eastwardly approx. 1098' 
to the pierhead and bulkhead line in the Atlantic Ocean, estab- 
lished by the New Jersey State Board of Commerce & Navigation. 
10. Note dated 1-2-34, demand, in the face amount of $62,000.00, 
to "ourselves", executed by Peoples Brewing Company of 1034 Lam- 
berton St., Trenton, and endorsed by Peoples Brewing Company and 


Trentrusco Corporation, upon which there is owing $34,000.00 with 
annual 5 1/2% interest from 2-1-40, secured by: 
a. First Mortgage Gold Bonds numbered 17, 30, 39, 87, 


88, 126, 149, 166, 167, 235, 236, 246, 247, 248, 251, 252, 
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253, 283, 342, 345, 352, 353, 354, 365-373, inclusive, 375- 
385, inclusive, 456-458, inclusive, 510, 513, 514, 518-522, 
inclusive, 524, 526-530, inclusive, 537-541, inclusive, 544- 
548, inclusive, 565, 572, 577-580, inclusive, 582-584, inclu- 
sive, 588, 600, 790-793, inclusive, 795, 797, 803, 804, 826, 
838, 840, 841, 846, 858-861, inclusive, 889, 896 of Peoples 
Brewing Company of Trenton each in the amount of $1,000. 
maturing 5-1-53, with interest (from 11-1-39) at the rate of 
4% per annum, being part of an issue secured by mortgages 
referred to in paragraph 2 of this notice. 

b. Bond of River Holding Company of 1034 Lamberton 
Street, Trenton, N.J., dated March 1933 for $35,000.00, one 
year, upon which there is owing $35,000. with 5% annual in- 
terest from March 1933, secured by Mortgage dated March 
1933 of River Holding Company, recorded Mercer Co., 8-15- 
33, Mtg. Bk. 555, p. 1, covering lot 40.83’ front, approx. 
63' deep (irreg.) on S. side E. Hanover St. 78.35" east of N. 
Broad St. , with 3 story brick store, known as 25 E, Hanover 
St. , Trenton. 

11. Note dated 1-2-34, demand, in the face amount of $9,000. 


to Ancient Order of Hibernian Home Association executed by Ancient 


Order of Hibernian Home Association, 132 N. Warren St. , Trenton, 
endorsed by Ancient Order of Hibernian Home Association and Trent- 
rusco Corporation upon which there is owing $9,000.00 with 6% annual 
interest from 4-1-36, secured by: 
3% New Home Bonds numbered 501-503, inclusive, 519-558, 
inclusive, 601-697, inclusive, 705-724, inclusive, 798-800, 
inclusive 803-999, inclusive, of The Ancient Order of Hiber- 
nian Home Association of Mercer County, each in the amount 
of $25.00, maturing 12-1-45, secured by a first mortgage 
covering lot approx. 33' front, 126' deep on E. side N. Warren 
St. between E. Hanover & Perry Sts., Trenton, with brick bldg. 
part 3 & part 1 story, known as A.O.H. Bldg. , 132 N. Warren 
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St. , secured further by a sinking fund. ! 

12. Note dated 1-2-34, demand, in the face amount of 
$3,800.00, to "ourselves", executed by Estate of W. Hudson Owens 
(Trenton Trust Company, 28 W. State St. , Trenton, Executor and 
Trustee under the will of W. Hudson Owens) endorsed by Estate of 
W. Hudson Owens and Trentrusco Corporation, upon which there is 
owing $3,800.00 with 6% annual interest from 1-1-37. | 


[ Filed December 31, 1954] 
274 ANSWER OF DEFENDANT TO AMENDED COMPLAINT 


GENERAL ANSWERS TO EACH 
OF THE FOUR ALLEGED CAUSES OF ACTION 
First Defense to Each of Four Alleged Causes of Action. 
Each cause of action alleged in the complaint fails to state a 
claim against defendant upon which relief can be granted. | 
Second Defense to Each of Four Alleged Causes of Action. 
Plaintiff is not entitled to maintain any of her four alleged 
causes of action for each and all of them did not accrue within three 
years next before the commencement thereof and are barred by the 
Statute of Limitations and by Laches. ! 
Third Defense to Each of Four Alleged Causes of Action. 


Statute of Frauds. | 


Plaintiff was not entitled to bring and is not entitled to maintain 
her actions for her alleged agreement could not and was not to be per- 
formed within one year from the alleged making thereof, and neither 
her alleged agreement nor any note or memorandum thereof was ever 
in writing signed by the defendant or by any lawfully authorized agent, 
officer or employee of defendant. 

Fourth Defense to Each of Four Alleged Causes of Action, Merger. 

Plaintiff is barred and estopped from maintaining her claims as 
alleged and from receiving any relief from this Court by reason of the 
following. After the transfers of the 14,783 shares of Trenton Trust 
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Company Freferred Stock A by defendant to the directors, the estates 
of directors and plaintiff, as shown by Complaint Paragraph 17 and 
admitted in defendant's Seventh Defense to plaintiff's first cause of 
action, which were part of the 100,000 shares whereof defendant ac- 
275 quired absolute ownership at the foreclosure sale on February 
23, 1940, defendant maintained its absolute ownership of the balance 
of 85,217 shares of such stock to about December 24, 1952, when the 
Trenton Trust Company retired said stock and paid defendant therefor 
$20.00 per share, plus accrued dividends. After said transfers of 
14,783 shares, defendant also continued to own 99,000 shares of its 
1936 purchase of 100,000 shares of Trenton Trust Company Preferred 
Stock A, 1,000 shares of such stock having been retired about March 
29, 1937, by the Trenton Trust Company, which paid defendant there- 
for $20.00 per share plus accrued dividends. 42,500 additional shares 
of defendant's 1936 purchase were retired by the Trenton Trust Com- 


pany and defendant was paid therefor $20.00 per share plus accrued 


dividends as follows: 10,000 shares on or about June 24, 1947, 5,000 
shares on or about May 19, 1950, 7,500 shares on or about April 19, 
1951, and 20,000 shares on or about June 26, 1953, leaving defendant 
owning 56,500 shares of its 1936 purchase of Trenton Trust Company 
Preferred Stock A. On or about May 14, 1954, the Trenton Trust Com- 
pany retired 16,500 shares thereof and paid defendant therefor $20.00 
per share plus accrued dividends. Also on or about May 14, 1954, 
plaintiff personally purchased from defendant and paid it $800,000 for 
the remaining 40,000 shares of Trenton Trust Company Preferred 
Stock A then owned by defendant, and plaintiff received said stock with- 
out asserting at that time that she, the plaintiff, was entitled to any of 
said shares of stock then owned by defendant or any credit on or reduc- 
tion in the purchase price of the said stock, under or by virtue of her 
alleged four causes of action, and without then claiming that she was 
entitled to any accounting from defendant on its collection and liquida- 
tion of the foreclosed collateral owned absolutely by defendant com- 
mencing with February 23, 1940, with the result that any and all such 
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claims of action plaintiff may have had were merged in said consu- 
mated purchase. | 

Fifth Defense to Each of Four Alleged Causes of Action. 

Right of Plaintiff, Individually, To Sue. ! 

Defendant has no knowledge or information thereof sufficient to 
form a belief that plaintiff as an individual suing in her own right has 
the right to maintain this action, and is the sole proper plaintiff A 
During all the times mentioned in plaintiff's complaint commencing in 
1936, plaintiff has been and is a stockholder, director and an officer, 

276 (either president or chairman of the board) of the Trenton Trust 
Company, and also is a principal beneficiary together with her son of 
the Estate or Trust of Siegfried Roebling which was and is heavily in- 
terested financially in the Trenton Trust Company. | 

Sixth Defense to Each of Four Alleged Causes of Action. 

Defendant Made No Profit. | 

Defendant avers that its total receipts from its absolute owner- 
ship of the foreclosed collateral acquired on F ebruary 23, 1940, in- 
cluding income and principal, do not equal the total of defendant's in- 
vestment in said foreclosed collateral, plus a fair return to defendant 
upon its investment, plus defendant's expenses of collection and servic- 
ing and overhead, so that defendant has made no profit for!which, upon 
plaintiff's allegations, it could be responsible to plaintiff or any one 


else. 
SPECIFIC ANSWERS TO FOUR ALLEGED CAUSES OF ACTION. 


Seventh Defense to First Cause of Action. | 


1. Defendant admits that plaintiff seeks legal and equitable 
relief, but denies that any such relief arises under the Constitution and 
laws of the United States, and further denies that the sum br value of 
the matter in controversy exceeds $3,000.00, exclusive of interest 
and costs. | 

2. Defendant admits that the jurisdiction of the Court over this 
action arises under Section 11-305 and 11-306, D.C. Code, 1951, and 


I 
the Reconstruction Finance Corporation Act, as amended,| but denies 
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that any jurisdiction arises under Section 11-301, D.C. Code, 1951, 
and the Reconstruction Finance Corporation Liquidation Act, Public 
Law 163, 83d Congress, Chapter 282, Title I, Secs. 102 and 105, 67 
Stat. 230, 1 U.S. Code. Cong. & Adm. News, 83rd Congress, ist Ses- 
sion, 1953, p. 278. 

3. Defendant admits the allegations of Paragraph 3. 

4. Defendant admits the allegations of Paragraph 4. 

5. Defendant has no knowledge or information sufficient to form 
a belief as to the allegations of Paragraph 5, excepting it admits the 
following: that the six directors gave their personal notes totalling 
approximately $585,000.00 to the Bank for the transfer by the Bank to 

277 three trustees of certain slow assets of the Bank, and that said 

notes included the personal note of Siegfried Roebling. 

6. Defendant has no knowledge or information sufficient to form 
a belief as to the allegations of Paragraph 6, except that it admits that 
on or about May 23, 1935, the Trenton Trust Company negotiated a 


$2,000,000 loan from defendant to be made to Trentrusco Corporation; 
that Trenton Trust Company issued 100,000 shares of its Preferred 
Stock A to Trentrusco which in turn pledged and delivered such stock to 


defendant as part of the collateral to secure such loan, and that Trent- 
rusco also pledged and delivered to defendant certain other assets 
having a face value of approximately $500,000 as additional collateral 
to secure the said loan. 

7. Defendant admits the allegations of Paragraph 7, but avers 
that the purchase by defendant from Trenton Trust Company of the 
additional 100,000 shares of its Preferred Stock A was a completely 
separate and different transaction from the loan to Trentrusco in 1934. 

8. Defendant has no knowledge or information sufficient to 
form a belief as to the allegations of Paragraph 8. 

9. Defendant denies that Eugene J. Fountain was its nominee, 
and has no knowledge or information sufficient to form a belief as to 
the remaining allegations of Paragraph 9, except that it admits that 
said Fountain was for some time an officer of plaintiff with the title of 
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Executive Vice President. 

10. Defendant has no knowledge or information sufficient to 
form a belief as to the allegations of Paragraph 10, except that it ad- 
mits that: | 

(a) In December, 1939, defendant gave notice to the Bank that, 
unless the said directors' notes were placed in utistactary Condition: 
it would demand payment of its loan to Trentrusco, which as then in 


default, and would proceed with foreclosure against the collateral 
| 


pledged to secure the defendant's loan to Trentrusco. 
(b) Later in the same month, defendant, by letter to Trentrusco, 
dated December 20, 1939, indicated its intention to proceed with fore- 
closure of such collateral, and ! 
278 (c) Shortly thereafter, by notice of public sale of foreclosure 
dated February 8, 1940, duly given and published, defendant did pro- 
ceed with foreclosure of such collateral. 
11. Defendant admits the allegations of Paragraph Ae and 
avers that said sale occurred on February 23, 1940, and that defend- 
ant then became and continued to be the absolute and fee simple owner 
of said foreclosed property, including the 100,000 shares of Trenton 
Trust Company Preferred Stock A pledged as collateral by 'Trentrusco 
for the $2,000,000. loan made in 1934 to Trentrusco by defendant. 
12. Defendant denies that it ever entered into the agreement 
alleged in Paragraph 12, either expressly or impliedly, through its 


Board of Directors or any authorized agent, officer or employee of 
defendant. | 

13. Defendant has no knowledge or information sufficient to 
form a belief as to the allegations of Paragraph 13. | 

14. Defendant denies the allegations of Paragraph 14. 

15. Defendant denies the allegations of Paragraph 15, except 
that it admits that plaintiff demanded performance of defendant on 
June 2, 1954, and by letter dated June 11, 1954; and that defendant 

has failed and refused, and fails and refuses (a) to pay plaintiff anything 


and (b) to assign or transfer anything to plaintiff. Defendant further 
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denies that plaintiff has any contract or property rights whatsoever 
in the preferred Stock A of Trenton Trust Company or in the other 
collateral pledged as security for the loan to Trentrusco, and also 
denies that plaintiff has any contract or property rights in any moneys 
defendant has collected or realized from such stock or other collat- 
eral. Defendant further denies that plaintiff has been deprived, wrong- 
fully or otherwise, of anything, or that anything is due her, by defendant. 
Seventh Defense to Second Cause of Action. 

16. Defendant adopts its Seventh Defense to First Cause of 
Action as its Answer to Paragraph 16. 

17. Defendant denies that plaintiff performed any conditions 
precedent to her alleged agreement. Defendant further denies all of 


the allegations of Complaint Paragraph 17, except that: 
279 Defendant admits that it 
(A) Received the letters alleged in 17(A) and the certi- 
fied copies of the resolutions of the Trust Committee and the 


Board of Directors of the Bank, held on May 16, 3940. 

(B) Defendant admits that, on or about May 23, 1940, 
it released, assigned and transferred to Directors Bedford 
(4,766), Cartlidge (4,766) and Conner (1,668) and the Chamber- 
lain Estate (2,383) shares of Preferred Stock A of Trenton Trust 
Co. and that plaintiff purchased said shares from said directors 
or their estate, as the case may be, at the price of $6.00 per 
share in order to assist such directors or their respective 
estates, to, in part, pay, secure or otherwise place their per- 
sonal notes to the Trenton Trust Company in bankable condition, 
but defendant avers that plaintiff's purchase of said preferred 
stock was also for her own personal advantage and gain and not 
for the advantage, benefit or gain of the defendant. 

(C) Defendant admits the refunds alleged in 17 (C) but 
denies that its actions were taken under any agreement with 
plaintiff. 

(D) Defendant admits that on or about January 31, 1942, 
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it released, assigned and transferred to plaintiff 1 ,200 shares 
of Trenton Trust Company Preferred Stock A, but de ies that 
such action was taken under any such agreement as alleged by 
plaintiff. Defendant delivered and plaintiff accepted said 1,200 
shares under her agreement, dated and signed January 22, 
1941, but executed by delivery to defendant on or about Janu- 
ary 26, 1942. A true and correct copy of said agreement is 
attached hereto, marked "Defendant's Exhibit A", and made a 
part hereof the same as if fully set forth. (The stock transfers 
alleged in (B) and (D) above total 14,783 shares, and left the 
Reconstruction Finance Corporation the owner of the 85,217 
shares, remaining of the 100,000 shares acquired hy the Febru- 
ary 23, 1940, foreclosure. These 85,217 shares were retired 
on or about December 24, 1952, by the Trenton Trust Company 
which paid defendant therefor $20.00 per share, plus accrued 
dividends. ) 
(E) Defendant admits that on or about aya 14, 1954, the 
remainder of the shares of Trenton Trust Company ‘Preferred 
Stock A then held and owned by defendant (56,500 shares remain- 
ing of the 1936 100,000 share purchase) were retired or pur- 
chased. The Trenton Trust Company retired 16,500 shares 
thereof and paid defendant therefor. Plaintiff personally pur- 
chased from defendant and paid it $800,000 for the remaining 
40,000 shares then owned by defendant and received said shares. 
18. Defendant denies all allegations of Complaint Paragraph 18, 
and specifically denies that it became, or that it is, obligated to plain- 
tiff upon an implied contract as alleged. Defendant admits that it has 
failed and refused and fails and refuses to pay any moneys to plaintiff 
and to transfer any documents to plaintiff. ! 
Seventh Defense to Third Cause of Action. 
19. Defendant adopts Paragraphs 1 through 15, pane of its 
Seventh Defense to the First Cause of Action, and Paragraphs 17 and 18 


of its Seventh Defense to the Second Cause of Action, hereinabove set 
| 
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out, as its answer to Paragraph 19 of the complaint. 

20. Defendant denies all of the allegations of Complaint Para- 
graph 20. 

Seventh Defense to Fourth Cause of Action. 

21. Defendant adopts Paragraph 1 through 15, inclusive, of its 
Seventh Befense to the First Cause of Action, Paragraph 17 and 18 of 
its Seventh Defense to the Second Cause of Action, and Paragraphs 19 
and 20 of its Seventh Defense to the Third Cause of Action as its 
answers to Paragraph 21 of the Complaint. 

22. Defendant denies all of the allegations of Paragraph 22 of 
the Complaint. 

Defendant denies all allegations of each of plaintiff's four alleged 
causes of action not hereinabove answered or admitted. 

WHEREFORE, the premises considered, defendant prays that 
plaintiff's complaint and her alleged causes of action be dismissed, 
jointly and severally, with prejudice, with award of costs to defendant 
on each dismissal. 


/s/ H. Clay Espey, 
Attorney for Defendant Reconstruc- 
tion Finance Corporation 


DEFENDANT'S EXHIBIT A. 
AGREEMENT 

WHEREAS, simultaneously with or shortly after the execution 
of this Agreement, RECONSTRUCTION FINANCE CORPORATION 
(herein called "R.F.C.") will assign and transfer to MARY G. ROEB- 
LING (Herein called "Transferee") Twelve Hundred (1,200) shares of 
preferred stock "A" of the TRENTON TRUST COMFANY, Trenton, 
New Jersey (herein called "Stock"); and 

WHEREAS, R.F.C. will not effect such a transfer unless Trans- 
feree executes this Agreement; 

NOW, THEREFORE, in consideration of the premises and in- 


tending legally to be bound, Transferee hereby agrees with R.F.C., 


31 
its successor or assigns, as follows: 

1. Transferee will pay all expenses, costs and axealal every 
nature, kind or character whatsoever involved in the aforesaid trans- 
fer of the Stock. Such payment will be made before or after said 
transfer and is not dependent upon the knowledge of R.F.C. or trans- 
feree of the existence of any such expenses, costs or taxes at the 


time such transfer is made. | 


2. Transferee will reimburse R.F.C. for any such senses. 
costs, or taxes paid by R.F.C. | 

3. Transferee acknowledges and agrees that such transfer 
is made by R.F.C. without representation, warranty or recourse of 
any nature, kind or character whatsoever. | 

4, This Agreement shall be binding upon Transferee, her 
heirs, executors, administrators, representatives or assigns and 
shall inure to the benefit of R.F.C., its successors or assigns. 

IN WITNESS WHEREOF, Transferee executes this instrument 
under her hand and seal this 22nd day of January, 1941. ! 


Witness: 


/s/ T. Girard Wharton /s/ Mary G. Roebling (SEA L) 
282 | Certificate of Service] 
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Exhibit B 
{ Attached to Motion for Production, Inspection and Copying of 
Documents under Rule 34 Pursuant to Decision and Order of 
United States Court of Appeals for the District of Columbia 
Circuit. } 
[ Filed August 28, 1958] 
UNITED STATES COURT OF APPEALS 


For The District Of Columbia Circuit 


No. 13878 


MARY G. ROEBLING, Appellant 
Vv. 
ROBERT B. ANDERSON, SECRETARY OF THE TREASURY, Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Decided May 15, 1958 
Mr. John K. Pickens, with whom Messrs. M. Joseph Stoutenburgh 
and Jerry N. Griffin were on the brief, for appellant. 
Mr. H. Clay Espey for appellee. 
Before PRETTYMAN, BAZELON and FAHY, Circuit Judges 


FAHY, Circuit Judge: The case is complicated in its details but in 
essence consists of the claim of Mary G. Roebling, plaintiff, to an account- 


ing and possible recovery from the Reconstruction Finance Corporation, 1/ 


based on contract, of sums retained or realized by it from collateral in 


excess of the amounts of loans it had made to the Trenton Trust Company 


1/ Robert B. Anderson, Secretary of the Treasury, was substituted for 
the RFC, as the functions of the latter were transferred to the Secretary 
pursuant to §§2(d), (e), and 3 of Reorganization Plan No. 1 of 1957, 22 
Fed. Reg. 4633. 


: 
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of Trenton, New Jersey. Mary G. Roebling is the widow of Siegfried 
Roebling, who was a director of the Trust Company. For purposes of 
simplicity, since there is no issue as to the succession, we shall refer 
ordinarily to plaintiff and the interest of her deceased husband as Roebling. 

Roebling sued in the District Court on the bases of (1) an express 
contract, (2) an implied agreement, and (3) a quasi-contract or unjust 
enrichment. The case was heard by the court without a jury. At the con- 
clusion of Roebling's case the court granted RFC's motion to dismiss, 
giving as ground therefor that Roebling had failed to prove the express 
contract relied upon, and, further, that if such contract had been made it 
was too vague and indefinite to be enforced. | 

On her appeal from the ensuing judgment dismissing her complaint 


upon the merits, Roebling presents five points, two of which can be dis- 
posed of rather quickly. It is said that formal findings of fact and con- 
clusions of law as required by Rules 52(a) and 41(b) of the F, R. Civ. P. 
were not made. In view of our disposition of the case this omission can 
be supplied on the remand. It is also contended that the trial court erred 
in refusing to admit certain testimony of prior dealings between Roebling 

and the Board of Directors of RFC. We think this was a matter within the 
sound discretion of the trial court which was not abused. But we leave 
the subject open for reconsideration by the trial court in the light of develop- 
ments on the remand. ! 

The three other questions presented by Roebling are: (1) there was 

a definite, legal, enforceable agreement; (2) if not, it was nevertheless 
error for the court to fail to rule upon the counts for breach of an implied- 
in-fact contract and quasi-contract; 2 and (8) error occurred in denial of 
Roebling's motion for production of additional documents under Rule 34 
F.R. Civ. P. | 


I i 


2/ Roebling appears to list unjust enrichment as a theory of recovery 
different from quasi-contract. Our understanding is that unjust enrich- 
ment is a basis upon which quasi-contract recovery can be pbtained. See 
1 Williston, Contracts 15 (3d ed. 1957). 
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Since we think the last point is well taken, as to be more fully 
explained, we do not definitely rule on the other two. For if additional 
documents are produced the factual problem as to a contract, express 
or implied or quasi, might vary from that now before the courts, even 
were we of the opinion that the present record does not establish a con- 
tract of any kind. 


We now set forth a somewhat lengthy statement of how the case arose, 


which seems necessary for disposition of the discovery question. 

In 1933 notes totalling $585,000 were given to the Trenton Trust 
Company by six of its directors, two of whom were Roebling ($200,000 
note) and Voorhees ($100,000 note). In return approximately $585,000 of 
"slow assets” were put in trust by the bank for the benefit of the note- 
makers. In May 1934 RFC loaned $2,000,000 to the bank through the 
latter's subsidiary, the Trentrusco Corp. There was pledged with RFC 
as security 100,000 shares of Trenton Trust Company preferred A stock, 
par value $6.00, liquidation value $20.00, and $500,000 of the $585,000 
slow assets which had been put intrust. This latter collateral was 
released by the trustees with approval of the notemakers. In September 
1936 RFC loaned a second $2,000,000 to the bank in the form of a purchase 
of 100,000 shares of its preferred A stock. 

The five directors other than Roebling claimed later that their 
notes were not primary obligations but for accommodation only. From 
1936 to 1940 unsuccessful attempts were made by the bank, by Roebling 
and by RFC to induce the five directors to recognize their notes as 
primary obligations and to put them in bankable condition. 

On February 23, 1940, RFC foreclosed the collateral of the first 
loan and acquired this collateral by bidding it in for the amounts of the 
principal then due on the loan note ($1,808,000). 

On March 15, 1940, RFC authorized the offering of shares of pre- 
ferred A stock to those directors, other than Roebling, who should pay or 
make bankable their notes. Stock would be given to them in amounts 
equivalent to the value of their respective notes at the rate of $20.00 per 
share. By April 19 director Chamberlain agreed to this. On May 17, 1940, 
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however, RFC revoked this authorization but authorized the release of 


some 13,583 shares to the four directors other than Roebling and Voor- 
hees provided they made their notes bankable, which, with the exception 
of Chamberlain, they failed to do. 
Roebling alleges that then an oral contract was made between her 
and RFC in a series of conferences with RFC's representatives, ending 
prior to May 20, 1940, for the purpose of encouraging the directors other 
than Roebling and Voorhees to pay or make bankable their notes. The 
encouragement was to come through the creation by Roebling of a market 
for the stock which would be issued to them. By the alleged contract, 
omitting some details, RFC would release to these directors shares of 


preferred A stock in amounts equivalent to their respective notes at the 
rate of $20.00 per share and would transfer to Roebling "all of such 
shares, or other assets. . . from time to time as sufficient equity for 
that purpose accrued in the collateral originally pledged with the defend- 
ant [RFC] to secure the $2,000, 000 loan of May 23, 1934. . ." provided 
that the directors would pay their notes or put them in bankable condition. 
Roebling would then purchase from the three directors other than Cham- 
berlain, Voorhees, and herself, at $6.00 per share, the shares of stock 
released to them by the RFC. | 

Roebling contends that the details of the contract were evidenced 
by a letter of May 20, 1940, from Roebling's attorney to the authorized 
representative of RFC setting forth the attorney's understanding of the 
agreement. The letter was introduced in evidence. 

Voorhees refused to pay or make bankable his note but by June 4, 
1940, the others had done so. RFC accordingly delivered to each of them 
shares of preferred A stock, which Roebling then purchased from them 
for $6.00 per share, totaling $67,220. They applied the proceeds on the 
balances due on their notes. On June 18, 1940, Roebling made the last 


payment on her note, thus retiring it. | 

On June 1, 1941, RFC authorized transfer of 1200 shares of 
preferred A stock to Roebling provided she pay the expenses in connec- 
tion with the transfer. The actual transfer was made in January or 


February 1942. 


36 
In December 1952 Trenton Trust Company retired the remaining 
85,217 shares of preferred A stock used as collateral (100,000 less 
14,783 shares given to the five directors, including Roebling) by paying 
to RFC $20.00 per share plus accrued dividends. In this manner, with 
the payments previously made, RFC recovered the amount of its first, 
1934, loan. By May 1954 it had recovered the amount of its second, 
1936, loan, when Roebling purchased from RFC the last 40,000 shares 
at $20.00 per share. 
Upon the basis of the matters thus summarized Roebling filed 
her suit. 
Roebling instituted pretrial discovery proceedings under F.R. 
Civ. P. 34, 3/ seeking the right to inspect certain files of RFC related 
to the loans. The files requested were: 
1. Loan docket file, showing all transactions, collec- 
tions and disbursements. 
Files showing the transactions relating to (a) trans- 
fers or other disposition of all shares of Preferred 
Stock "A" of Trenton Trust Company held by defendant 
at any time during the period aforesaid [ May 23, 1934 to 
June 29, 1954] and (b) the disposition of the additional collateral 
securing the first loan (all of which was foreclosed on 
February 23, 1940 and is itemized as Exhibit A to the 
Amended Complaint) during the period from February 
23, 1940 to June 29, 1954. 
Correspondence file. 


3/ F.R. Civ. P. 34: 

"Upon motion of any party showing good cause therefor and 
upon notice to all other parties, and subject to the provisions of Rule 
30(b), the court in which an action is pending may (1) order any party 
to produce and permit the inspection and copying or photographing, by 
or on behalf of the moving party, of any designated documents, papers, 
books, accounts, letters, photographs, objects, or tangible things, not 
privileged, which constitute or contain evidence relating to any of the 
matters within the scope of the examination permitted by Rule 26(b) 
and which are in his possession, custody, or control. . ." 


4, 
5. Loan agreement or agreements. 
6. 
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Legal file. 


Minutes of meetings of, and the transcript of all! 
material remarks before, the Board of Directors of 
the defendant, Reconstruction Finance Corporation, 


concerning (1) said loans, (2) the authority of Messrs. 
McGrath, Scott, Boggs, MacArthur and others to act 
in connection with said loan accounts, (3) the release 
of shares of said Preferred Stock "A" to plaintiff and 
other directors of said Trust Company and (4) the 
repayment by Reconstruction Finance Corporation of 
the foreclosure expenses to plaintiff and other said 
directors of the Trust Company. 
Basic memoranda to appropriate division chiefs relating 
to all matters set forth in 6(1) through 6(4) above and 
memoranda based on such basic memoranda and prepared 
for the Board of Directors of the Reconstruction Finance 
Corporation by the examining and legal divisions of that 


Corporation or members of the staffs thereof. | 
Records relating to the duties, responsibilities and 
authority of all officers and employees of the Reconstruc~- 


tion Finance Corporation charged with responsibility for 
the Trenton Trust Company and/or the Trentrusco Corpora- 
tion loan account or accounts, including all records relating 


to the duties, responsibilities, and authority of Messrs. 
McGrath, Boggs, Ralston, Scott and MacArthur in connection 


therewith. | 


The District Court ordered RFC to file a list of those documents which 


were 


pertinent to the Trenton Trust Company and/or the 
| 
Trentrusco Corporation loan account or accounts with 


the Defendant, from the period from May 23, 1934 to 
June 29, 1954, and to the alleged contract of May 20, 1940 
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upon which plaintiff relies in her action and which are 
relevant to the issues in this case. [Emphasis added.] 


RFC duly filed a list, to which Roebling objected on the ground 
that it only partially complied with the order of the court, specifically 
that the documents RFC listed were concerned only with the express- 
contract issue and left out documents concerning the contract-implied- 
in-fact and quasi-contract issues. RFC replied that the latter "neceg- 
sarily are dependent upon the alleged express contract." The court 
overruled Roebling’s objections. 

The court did not state its reasons for this ruling, but it appears 
that RFC was required to produce only documents related to the express- 
contract theory of recovery. In our view such a limitation was not war- 
ranted. Though appellate courts will generally not interfere with a 
trial court's disposition of matters of discovery, they will do so when 
the ruling is "improvident and affect{s] the substantial rights of the 
parties.” Carter v. Baltimore & O.R., 80 U.S. App. D.C. 257, 259, 152 
F.2d 129, 131. 

There is a difference between an express contract and one implied 
in fact. 

Contracts are express when their terms are stated by 

the parties and are often said to be implied when their 

terms are not so stated. The distinction is not based on 

legal effect but on the way in which mutual assent is 

manifested . . . [Contracts implied in fact are] obliga- 

tions arising from mutual agreement and intent to promise 

but where the agreement and promise have not been expres- 

sed in words” 

There is also a difference between express contracts and quasi-contracts , 
for in the latter mutual assent is not needed. As Williston states, quasi- 
contracts are 


4/ 1 Williston, Contracts 8-11 (3d ed. 1957). 


39 


imposed by law on the defendant irrespective of, and some- 
times in violation of, his intention. 5) | 

RFC argues, however, that the motion to produce was defective 
in that the documents desired were inadequately designated and Roebling 
had asked for permission to make an unrestricted search of RFC's files. 
Assuming arguendo that such a request could not be granted, see Mer- 
cantile Metal & Ore Corp. v. American Gen. Supply Corp., 12 F.R.D. 
345 (S.D. N.Y.); Frank v. Tinicum Metal Co., 11 F.R.D. 83 (E.D. Pa.); 
Kenealy v. Texas Co., 29 F.Supp. 502 (S.D. N.Y.), the better rule does 
not require that each specific paper be designated though there appear to 
be decisions to the contrary.” The requirements of Rule 34 were satis- 
fied in this case v/ by a designation of documents by categories so long 


as the categories themselves were set forth with reasonable particular- 


5 


| 
| 
| 
Id. at 10. | 
| 

6 See Martin-Parry Corp. v. C.A. Bader Co., 16 F.R.D. 465 (D. Conn.); 
Lundberg v. Welles, 11 F.R.D. 136 (S.D. N.Y.); and see Schwartz v. Boland 
& Cornelius, 16 F.R. Serv. 26a.2, Case 1 (S.D. N.Y.); Forstmann Woolen 
Co. v. Manufacturer's Retail Men's Stores, 6 F.R.D. 224 (S.D. N.Y.); 
United States v. American Optical Co., 2 F.R.D. 534 (S.D. N.Y.); Archer 
v. Cornillaud, 41 F.Supp. 435 (W.D. Ky.). | 


————— | 


i Barron & Holtzoff have concluded that the test is a relative one, 
depending on the degree of knowledge that a movant has as to the docu- 
ments he requests. See 2 Barron & Holtzoff, Federal Practice and Pro- 
cedure 515 (Rules ed. 1950). We note also the following language of the 
Supreme Court in Consolidated Rendering Co. v. Vermont, 207 U.S. 541, 


applied to Rule 34 by Callaway v. Rolland Laboratories, Inc., 9 F.R.D. 88 
(W.D. Mo.): | 


We see no reason why all such books, papers and 
correspondence which related to the subject of the 
inquiry and were described with reasonable detail, 
should not be called for and the company directed 
to produce them. Otherwise, the State would be | 
compelled to designate each particular paper which 
it desired, which presupposes an accurate knowledge 
of such papers, which the tribunal desiring the papers 
would probably rarely, if ever, have. 

207 U.S. at 554. 
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ity, 8/ which we think was done. 9/ 

RFC also contends that good cause has not been shown as required 
by Rule 34. In Hickman v. Taylor, 329 U.S. 495, the Court laid down 
some general guides on this aspect of the problem: 

[ T ]the disposition-discovery rules are to be accorded a 

broad and liberal treatment. No longer can the time- 

honored cry of "fishing expedition” serve to preclude 

a party from inquiring into the facts underlying his 

opponent's case. Mutual knowledge of all the relevant 

facts gathered by both parties is essential to proper 

litigation. To that end, either party may compel the 

other to disgorge whatever facts he has in his posses- 


sion. 10/ 


What constitutes good cause takes into account considerations of 
practical convenience. Barron & Holtzoff state that "the court should 
be satisfied that the production of the requested document is necessary 


to enable a party to prepare his case or that it will facilitate proof or 
aid in the progress of the triat." 22/ Moore summarizes it as follows: 
[T]here should be a showing that the documents sought 
to be inspected will in some way aid the moving party 
in the preparation of his case; that the documents are 
relevant to the issues; that the moving party must estab- 
lish his claim or defense by documents, most of which 


are in the adverse party's possession; or that denial 


8 United States v. Certain Parcels of Land, 15 F.R.D. 224, 228 (S.D. 
Cal.); Leven v. Birrell, 13 F.R.D. 341 (S.D. N.Y.); Frank v. Tinicum Metal 
Co., 11 F.R.D. 83 (E.D. Pa.); Loew's Inc. v. Martin, 10 F.R.D. 143 (N.D. 


Ohio); Bunch v. General Motors Corp., 9 F.R.D. 682 (E.D. Tenn.): Simper 
y. Trimble, 9 F.R.D. 598 (W.D. Mo.). This view also finds support in the 
notes of the Advisory Committee on Amendments to the Rules, 28 U.S.C. 


p. 4322 (1952). 


2 United States v. United Shoe Mach. Corp., 76 F.Supp. 315, 317 (D.Mass.). 


10 309 U.S. at 507. 


it 2 Barron & Holtzoff, Federal Practice and Procedure 497 (Rules ed. 
1950). 
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of production would unduly prejudice the preparation of 
the party's case or cause him hardship or injustice. 2 


Since it appears that Roebling, except for discovery, would be 
seriously disabled in obtaining evidence which might exist) with respect 
to the decisions and intent of RFC in the early 1940s about the matters 
in litigation, a denial of the documents, it seems to us, would unduly 
prejudice her preparation. Here, in contrast with Hickman v. Taylor, 
supra, and Martin v. Capital Transit Co., 83 U.S. App. D. ¢. 239, 170 
F.2d 811, good cause for the most part has been shown. 43/ 

However, we find that Roebling’s request is in some| respects too 


broad: | 
Category 1 14/ refers only to documents needed to establish damages 
if Roebling succeeds in her claim. These documents would serve no pur- 
pose now and can be obtained at the time, should it arise, that an account- 
ing is ordered. See Rabinowitz v. Borish, 5 F.R. Serv. 34. 41, Case 3 
(D.N.J.). | 

Category 2 has been satisfied as far as need be. Roebling com- 
plains that the documents filed do not contain the records pelating to the 
transfer of the last 184,217 shares of stock and the disposition of the 
collateral other than the stock. Any relevancy of such documents would 
be to the issue of damages. | 

Category 3 is relevant only within reasonable time limits, and only 
if construed as relating to correspondence about the matters in litigation. 
In the list of documents filed RFC went back as far as December 19, 1939, 
so we accept that date as to the relevancy of correspondence since then. 
We see no purpose in requiring the production of correspondence going 
back to 1934, as requested. 


————— 


Ae 4 Moore, Federal Practice 2450 (2d ed. 1950). | 
18 The RFC specifically stated to the District Court that it claimed 
no privilege. R. 308. 


is These categories are quoted at p. 6, supra. | 


42 

Category 5 has been abandoned by Roebling for the present and 
need not be produced. 

Categories 4, 6, 7 and 8 we think are relevant and should be pro- 
duced or made available for inspection. We note that in a paper filed in 
the District Court RFC states that letters and documents on legal mat- 
ters are scattered through the correspondence and loan-documents files, 
and that it has no file denominated as "legal." We do not think that the 
categories requested mean that a file must have the name of the cate- 
gories as stated; rather the categories are references to subject mat- 
ters, and documents should not be withheld because RFC has another 
name for the files. 


Upon such discovery being had, and upon supplementing of the 


record by such admissible evidence, if any, as might result, the case 


should be redecided, on all counts, with due regard to the requirements 
of Rules 52(a) and 41(b). Eden v. Lauriat, 103 U.S. App. D.C. __, 254 
F.2d 339. 

Implicit in our above rulings is a rejection at this time of certain 
defenses of appellee, as follows, upon which the District Court made no 
decision: 

1. RFC contends that the action is barred by the statute of limita- 
tions and laches because it did not accrue, upon any theory of recovery, 
within three years preceding the filing of the complaint in August 1954. 
As the 1934 loan was not completely satisfied until December 1952 it 
would seem that the obligation of RFC under any contract which might 
have existed would not have accrued until then. Also to be considered 
is the claim of Roebling that in 1946 there was on the insistence of RFC 
a modification of the basic contract so that Roebling would be entitled to 
nothing until after both loans were satisfied. As stated above, the second, 
1936, loan was not completely satisfied until May 1954. 

2. RFC contends that the statute of frauds bars enforcement of 
any contract entered into. First, we think that the statute of frauds does 
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not apply to a quasi-contract theory of recovery. 


15/ 


it would bar recovery on the express-contract or contract-implied-in- 


Therefore even if 


fact theories it would not dispose of the case. Further, Roebling claims 
that part performance removes the contract from the application of the 
statute. | 
3. RFC contends that Roebling's claim merged in her 1954 pur- 
chase of the last 40,000 shares of stock from RFC on the ground that 

this purchase was inconsistent with the alleged basic contract. This does 
not necessarily follow. It depends upon the circumstances) surrounding 
the purchase as well as the terms of the contract if one existed. For 
example, if there were a breach of contract on the part of RFC to turn 
over to Roebling the stock or other assets left in its hands after the notes 
were Satisfied her purchase of the stock would not necessarily preclude 


consideration, in the accounting and recovery sought, of the amount she 
paid for it. | 
All three of these defenses involve questions of fact that may be 
affected by whatever evidence the further discovery proceedings may 
produce. We think their determination should be left to the trial judge 
upon his reexamination of the case. | 


Reversed and remanded for further proceedings 
consistent with this opinion. | 


i Wilkes v. Stacy Williams Co., 235 Ala. 343, 179 So. 245, 247-48; 
Olsen v. Fraxer, 154 Kan. 310, 118 P.2d 505; Berth v. W. G. Knapp Co., 
215 App. Div. 693, 212 N.Y.S. 771 (2d Dept. ); cf . Higgins v, Evans, 188 
Mo. 627, 87 S.W. 973, 976; Muri v. Young, 75 Mont. 213, 285 Pac. 956, 
958. 
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| Filed December 7, 1959] 


AMENDMENT TO ANSWER OF DEFENDANT 
TO PLAINTIFF'S AMENDED COMPLAINT 


Comes now the defendant, by his attorney, by leave of Court first 
had and obtained, and amends defendant's answer to plaintiff's amended 
complaint by adding thereto the following additional defense : 


Eighth Defense to Each of Plaintiff's Four Alleged Causes of Action. 
Plaintiff was not entitled to bring and is not entitled to maintain her 


claims, and this United States District Court has no jurisdiction over them 


for the United States of America by its Congress has not consented that 
the United States through its agency the original Reconstruction Finance 
Corporation may be sued upon any of plaintiff's alleged four causes of 
action (1) for that (a) by Section 4 of the Reconstruction Finance Corpora- 
tion Act of January 22, 1932, 47 Stat. 6, in force in and about 1940, the 
Congress, while consenting that the Reconstruction Finance Corporation 
"shall have power to sue and be sued, to complain and to defend, in any 
court of competent jurisdiction, State or Federal", expressly limited its 
consent that Reconstruction Finance Corporation might be sued to obliga- 
tions incurred by, or by authorization of, its Board of Directors by provid- 
ing in the same Section 4 that "The board of directors of the corporation 
shall determine and prescribe the manner in which its obligations shall 


be incurred and its expenses allowed and paid" and (b) the Reconstruction 
Finance Corporation Board of Directors never incurred, or authorized 

the incurring of, any obligation to plaintiff upon any of her alleged four 
causes of action, and (2) for that each of plaintiff's claims is by Para- 

graph 15 of each of plaintiff's alleged four claims for more than $100,000.00, 
this Court's jurisdiction being limited to $10,000.00, according to the pro- 
visions of law presently codified as Section 1346 of Title 28, United States 


Code. ! 

Leave to File Granted | 

/s/ F. Dickinson Letts /s/ H. Clay Espey | 
Judge Attorney for Defendant 


| Certificate of Service] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
| Filed April 14, 1960] 


Washington, D. C. 
Friday, December 4, 1959 


* * * * * 

MR. PICKENS: Your Honor, may it please the Court, I have 
a trial brief and a diagram of the case which I would like to pass up to 
your Honor at this time, and then, after I explain that, I will make 
my opening statement, if that is all right with the Court. 

THE COURT: Yes. 

(The documents were passed to the Court.) 

MR. PICKENS: In this trial brief, Your Honor, in the first 
twenty-three pages are the statement of facts that we expect to prove. 

Beyond the twenty-three pages are three blue pages which ex- 
plain the terms of the contract that we claim was made with the Re- 
construction Finance Corporation, on the other side of which are what 
we claim to be the acts of performance. 

Then, from pages 27 to 38 are the pleadings, motions and pro- 

ceedings that took place before the first trial. After the first 
trial, the Court of Appeals remanded to this Court. 

Then, following page 38 to page 104, I believe, are several 
memorandums of law covering all the legal points except one that we 
anticipate will be raised during the trial of this case. 

In addition to that, I have passed up to Your Honor a diagram 
of the case which lists the elements and facts that we intend to prove; 


lists the exhibits, together with suggested numbers, in which as 


nearly as possible we have tried to follow the numbering that was used 
at the first trial. There are six or seven exhibits that were obtained 
by discovery after the remand which have been included in this list of 
exhibits. I will explain the numbering system after I make my opening 
statement. 

Attached to the diagram of the case is a green sheet on which 
are the issues which we feel are presented by the pleadings in this case. 
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After the green sheet are two pages comprising a list identify - 
ing some of the individuals whose names may be brought out in the 
testimony in this case. I 

Now the explanation or identification of these names was stipu- 
lated to between the parties at the time of the first trial. 

Following that is a copy of the amended complaint, and I have 
included that for the reason that it was once amended prior to trial, 
and paragraphs 15 and 18 were amended at trial, so that there is no 


composite copy of the amended complaint, and I have attempted to 


attach one to the diagram of the case. 
Now, if it please the Court, attached to our trial brief, the last 

nine pages, is a reproduction of the opinion of the Court of Appeals 

for the District of Columbia Circuit in this case. However, for the 

convenience of Your Honor I wish to pass up a slip opinion which may 

| 


be more convenient for you. 

THE COURT: Yes. That will be very nice. 

MR. PICKENS: Now, Your Honor, this is an action against the 
Reconstruction Finance Corporation originally, and after the Recon- 
struction Finance Corporation went into liquidation, the Secretary of 
the Treasury was substituted for the Reconstruction Finance Corpora- 
tion as he became the liquidator under an Act of sa liquidating 
the Reconstruction Finance Corporation. 

This action is composed of four main parts, three of which, I 
think, are before this Court. | 

The first is a claim involving a breach of an en oral con- 


tract. | 
The second claim is a breach of an implied-in-fact contract. 


| 
The third claim is a claim for the imposition of a quasi-contract 


for unjustly enriching and conferring a benefit on the Reconstruction 
Finance Corporation by the plaintiff, Mary Roebling. 


| 
Now, in 1933 certain directors of the Trenton Trust Company 
of Trenton, New Jersey, gave their personal notes in the amount of 
six hundred thousand dollars because the bank was low on working 
: | 
| 
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capital and to strengthen the position of the bank. In consideration or 
in exchange for the giving of those notes, certain assets, which the 
bank considered slow assets, mainly mortgages and bonds on real 
estate, were withdrawn from the bank's portfolio and placed with 
trustees for the benefit of these six directors that gave these notes 
totaling six hundred thousand dollars. 

THE COURT: Who were the notes given to? 

MR. PICKENS: The notes were given to the bank by the six 
directors. 

Now, one of these directors was Siegfried Roebling, who was 


the husband of the present plaintiff. His note was in the amount of two 
hundred thousand dollars. 
Now, in May 1934, the Reconstruction Finance Corporation 


loaned the Trenton Trust Company two million dollars through the sub- 

sidiary of the Trenton Trust Company which was called Trentrusco. 

As security for that loan, they were given one hundred thousand shares 
of preferred A stock of the Trenton Trust Company having a par 

value of twenty dollars per share. 

Secondly, five hundred thousand dollars worth of these trusteed 
assets that had been placed with trustees for the benefit of the direc- 
tors that had given these notes were required by the Reconstruction 
Finance Corporation to be placed with it for this two million dollar 
loan. The directors consented, and the trustees picked five hundred 
thousand dollars of the five hundred and eighty-five thousand dollar, 
approximately, assets and pledged them with the Reconstruction Finance 
Corporation as further collateral for this two million dollar loan. 

Now, in September of 1936, the bank, still in need of further 
working capital, the Reconstruction Finance Corporation loaned two 
million dollars additional by the outright purchase of one hundred 
shares of preferred A stock which, as I said, had a retirement value 
of twenty dollars per share. 

THE COURT: What year was that? 

MR. PICKENS: 1936, Your Honor. 
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At the same time, Siegfried Roebling had died on jdntary 1, 
1936, but his estate arranged to carry out an agreement he! had whereby 
at the same time he purchased a million eight hundred thousand dollars 
worth of subordinated preferred B stock of the bank, because the Re- 
construction Finance Corporation felt that two million dollars was not 

enough capital at that time, so he injected one million eight 
hundred thousand dollars additional. ! 

Now, four of the directors other than Roebling later in 1936, 
when the Reconstruction Finance Corporation and the bank complained 
that the collateral behind these six hundred thousand dollars worth of 
notes was not sufficient and that the notes were not in bankable condi- 
tion for these six directors, then claimed that these notes were only for 
the accommodation of the bank and they were not primarily liable on 
the notes; they were only secondarily liable, and if the assets that were 
pledged which had been repledged with the Reconstruction Finance Corp- 
oration, when realized on, if they did not make up the six hundred 
thousand dollars, then they would make up the difference and only then. 

Now, Roebling always recognized his note, as did Mr. Chamber- 
lain, who was another one of the directors. But four of the other di- 
rectors refused to recognize their notes, and from 1936 until early 
1940, there were numerous conferences and negotiations between the 
officials of the Reconstruction Finance Corporation and representatives 
of these notemaker-directors, in an attempt to make these notemakers 
place their notes in bankable condition, and, generally speaking, all 
except Roebling and Chamberlain refused. 

Now, various offers were made by the Seer Finance 

Corporation to these notemaker directors if they would place 
these notes in bankable condition, but, finally, because of the obstinacy 
of two or three of the directors, primarily Mr. Voorhees, who has 
since died--he died, I believe, on July 29, 1938, and his estate refused 
to recognize his notes--so on February 23, 1940, the Reconstruction 


Finance Corporation foreclosed on the one hundred thousand shares of 
preferred A stock which had been pledged to secure the first two 
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million dollar loan given in 1934. It also foreclosed on the five hundred 
thousand dollars worth of collateral that had been trusteed for the bene- 
fit of the directors, and then repledged with the Reconstruction Finance 
Corporation. 

On March 15, 1940, the Reconstruction Finance Corporation 
authorized the release of this foreclosed stock, this preferred A stock, 
to those directors, other than Roebling at that time, who would recog- 
nize their notes or pay them or place them in bankable condition by put- 
ting additional blue chip securities behind them so that the value of the 
security would be somewheres near the principal amount of the note. 
Now, they offered to release this preferred A stock on the basis of its 
retirement value at twenty dollars per share if these directors, as I 
say, would recognize their notes. 

Now, the Reconstruction Finance Corporation, in addition to 
requiring these directors to recognize or pay their notes, in addition 

10 to that, they would release this stock to them, but, as a further 


condition, they would require that these directors repledge this re- 


leased stock as additional collateral to the principal and interest owed 
on these notes. 

We contend at this point that the negotiations broke down because 
the directors refused. The directors, other than Roebling and Cham- 
berlain, refused because they said it was not fair to them for them to 
pay the notes or place them in bankable condition and then release this 
stock to them and immediately make them repledge this stock. 

We contendthat at that time the stock had no market value. 

We contend, and we will prove, that Mrs. Roebling, the wife of 
Siegfried Roebling, the director who gave the larger, the two hundred 
thousand dollar note and who later bought one million eight hundred 
thousand dollars worth of stock in the bank, Mrs. Roebling had suc- 
ceeded to Mr. Roebling's interest in these assets, in these pledged 
assets, by purchase or transfer with the approval of the Probate Court 
of New Jersey. So she at that point was standing in the position of her 
late husband. 
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We contend, and we will prove, that negotiations were held 
mainly in Trenton, New Jersey, during April or May of 1940 in which 
the following agreement was worked out: ! 

The other notemakers, Bedford, Conner and Cartlidge who had 

refused to recognize their notes, were to recognize their notes 
and place them in bankable condition, in exchange for which the Recon- 
struction Finance Corporation would release shares of preferred Re- 
construction Finance Corporation stock to them, the amounts commen- 
surate to their respective obligations. | 

THE COURT: How do you mean "recognize their notes? ay 

MR. PICKENS: You see, they said they were only | secondarily 
liable, and they wanted them to admit that they were primarily liable 
on their notes. | 

THE COURT: I see. | 

MR. PICKENS: Secondly, the second part of the agreement was 
that Mrs. Roebling, the plaintiff in this case, was to purchase these 
shares that were released by the Reconstruction Finance Corporation 
to these directors at the price of six dollars per share. Six dollars, 
as I stated before, was the par value. We will show that that stock had 
no market value whatsoever; as far as the market was concerned, it 
was worthless. | 

The Reconstruction Finance Corporation was to release shares 
to the Chamberlain estate, but the Chamberlain estate is the one that 
had always agreed to go along, and they did not want to sell their stock 
to Mrs. Roebling. | 

Fourth, the Voorhees estate, which was one of the notemakers 
that didn't want to place its stock in bankable condition and recognize 

12 the note; they were given a very short time to do that, as the 
Trenton Trust Company was already proceeding with suit on their note. 

Now, if the Voorhees estate recognized its note, Mr. Voorhees 
having given a hundred thousand dollar note, and Mr. Roebling having 
originally given a two hundred thousand dollar note, we say that the 
Reconstruction Finance Corporation agreed to release to Mrs. Roebling 
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and to Voorhees the shares of stock or other assets in the proportion 
of two for Roebling; one for Voorhees, as sufficient equity in this col- 
lateral account accrued. 

THE COURT: In what form was that agreement? 

MR. PICKENS: Your Honor, this was an oral agreement. We 
will produce a letter that was written by Mrs. Roebling's attorney 
shortly after the conclusion of the negotiations, and that letter sets 
forth this agreement. And we will show that that agreement was car- 
ried forward. 

THE COURT: Was that the attorney's letter? 

MR. PICKENS: That was the attorney's letter. That is cor- 
rect, Your Honor. 

Now, if the Voorhees estate did not recognize its note, and the 
bank was forced to press the suit that was then pending against Voor- 
hees, Mrs. Roebling was to receive all of the balance of the assets in 
the collateral account as the equity in that account justified. In other 
words, if the loan was paid off and the Reconstruction Finance Corpora- 

tion could see that they were going to get their principal and in- 


terest, she was to get the remaining stock, mortgages, or cash, or 


whatever the assets were. 

THE COURT: Is that in the attorney's letter? 

MR. PICKENS: That is in the attorney's letter, Your Honor. 

Now, the Reconstruction Finance Corporation agreed that 
resolutions of the Board of Directors of the bank and the Trust Com- 
mittee of the bank was necessary, setting forth that they had no objec- 
tions to Mrs. Roebling obtaining the release of this stock or assets, 
because, you see, the bank was administering the Estate of Siegfried 
Roebling, and the Reconstruction Finance Corporation wanted a release 
from the bank. 

The other part of the agreement was that the Reconstruction 
Finance Corporation agreed to refund to the plaintiff and to all the 
other notemakers the amounts that they had paid toward the expenses 
of foreclosure. The Reconstruction Finance Corporation had assessed 
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each one a certain amount or a pro rata amount of the expense of fore- 
closure, and had attempted to obtain that from them, and some of them 
had paid it and some of them had not. | 

Now, as Your Honor has indicated, the terms of this oral con- 
tract are relatively simple, and they are set forth in this letter from 

Mr. Wharton to the Reconstruction Finance Corporation that is 
dated May 20, 1940. | 

The reason for the contract I think is elementary, but the proof 
is complicated by the fact that the contract arose out of an attempt to 
solve a problem which had existed for over a four-year alae: and 


that four-year period ended almost twenty years ago. 


The proof that we will offer, in addition to the testimony of 
Mr. Wharton and some other witnesses, is made up mainly of letters 
and other documents. We have over a hundred exhibits in| this case, 
most of which were taken from the files of the Brconanetie Finance 
Corporation. | 

We will show by several exhibits that Verner C. Boggs, who was 
from the Washington office of the Reconstruction Finance Corporation, 
and E. Raymond Scott, who was the Philadelphia agency manager, ne- 
gotiated this agreement. We will show that they were authorized by the 


Reconstruction Finance Corporation to enter into this agreement. 
THE COURT: In what manner did they express that agreement ? 
MR. PICKENS: Well, Your Honor, we have one or two confer- 
ences at which Boggs and Scott were present, at which the representa - 
tives of the other notemakers were present and at which the other 
notemakers were complaining at that time that the Roebling estate was 
getting special consideration. And we contend that one of these letters 
15 plainly indicates that Mr. Boggs agreed--in fact, stated some 
of the terms of this agreement. | 
THE COURT: Some of the terms? | 
MR. PICKENS: Some of the terms. That is correct. 
THE COURT: That wouldn't constitute a contract--some of the 


terms. 
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MR. PICKENS: Well, we will show that that letter was sent to 
the Reconstruction Finance Corporation. We will show that the Recon- 
struction Finance Corporation officials were informed of this agreement 
on four or five occasions, and that they never repudiated it. They 
never denied it. And the cases in our trial brief that I will call to 
Your Honor's attention show that under similar circumstances where 
parties are negotiating and where they are not strangers to each other, 
that if the other party writes them a communication and tells them that 
this is our understanding of the agreement--these cases are fairly well 
known authorities--and they all hold that under those circumstances, if 
the agreement is not repudiated, it is ratified by acquiescence. 

We will show that through other conferences that the top officials 
of the Reconstruction Finance Corporation were made well aware of 
this agreement. 

We will show that back in 1938 and 1939 the Board of Directors 
of the Reconstruction Finance Corporation authorized almost the iden- 

16 tical arrangement that was made, and we will show that that 
offer was never withdrawn. 

THE COURT: Now, you say "almost identical," which would 
indicate that there was a variance from the authorization. 

MR. PICKENS: Well, the authorization wasn't spelled out in 
detail. It merely said that if all of the directors recognized their notes, 
placed them in bankable condition, the Reconstruction Finance Corpora- 
tion was willing to release shares of stock or other assets to them, 
and it authorized Mr. Durr to carry on those negotiations, and, in fact, 
he did. It doesn't set forth in the detail that Mr. Wharton's letter does. 
The variance is the detail. 

Now we will show complete performance on the part of the 
plaintiff, on her part, of what we contend is the agreement. 

We will show partial performance on the part of the Reconstruc - 
tion Finance Corporation. We will show that they released these shares 
of stock to four of the directors. We will show that Mrs. Roebling pur- 


chased those shares of stock, and those funds were placed against 


53 


interest and principal on the notes, and the Reconstruction Finance 
Corporation were so informed. We will show that the Reconstruction 
Finance Corporation refunded expenses of foreclosure to Mrs. Roeb- 
ling. We will show that the Bank's Board of Directors adopted two 
resolutions stating that they had no objection to Mrs. Roebling 
receiving or making this agreement. And we will show that we found 


those very resolutions in the files of the Reconstruction Finance Cor- 
poration. | 

We will show, Your Honor, most important of all, that on 
June 6, 1941, the Reconstruction Finance Corporation authorized the 
release of twelve hundred shares to Mrs. Roebling. And we will show 
that, in fact, in February of 1942, they did release twelve hundred 
shares of stock to Mrs. Roebling. Those twelve hundred shares of 
stock, on the basis they were released to the other directors, were 
worth in the principal amount of twenty-four thousand dollars. And 
that is one thing, we contend, that the Reconstruction Finance Corpora- 
tion cannot explain. They cannot explain that other than that this re- 
lease of stock was pursuant to this agreement. Their only explanation 
for the release of twelve hundred shares to Mrs. Roebling is that it 
was a gratuitous gift on the part of the Reconstruction Finance Corpora- 
tion. We will show that it was released pursuant to the terms of this 
oral agreement. | 

Now, equally important, your Honor, to our claims of an ex- 
press oral contract, is our claim for an implied-in-fact contract and 
our Claim for a quasi-contract, or for unjust enrichment and conferring 
benefits to the Reconstruction Finance Corporation. That is one part 
that was not passed upon. Our evidence was greatly restricted during 

the first trial. That is one part that was not passed upon when 
we appealed to the Court of Appeals, although Your Honor will see from 
reading the opinion of the Court of Appeals that the case was mainly re- 
versed on the grounds that discovery was denied to the extent that it 
prejudiced Mrs. Roebling in the preparation of her case for trial. 

Now, we will prove on the theory of unjust enrichment that the 

| 
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Roeblings put up a two hundred thousand dollar note. They paid that 


note off. They paid twice as much as the other directors. The other 


directors put up notes of one hundred thousand dollars, and they even- 
tually paid those off. 

We will show that the Roeblings put up eighteen thousand seven 
hundred shares of preferred B stock to enable the bank to obtain the 


loan from the Reconstruction Finance Corporation. 

We will show that Mrs. Roebling was the one that finally came 
forth with the offer to buy this stock that was released to the directors. 
That made a market for it, and, therefore, made the agreement with 
the directors possible, which was a direct benefit to the Reconstruction 
Finance Corporation because they had four million dollars of their money 
in this bank. If the directors did not recognize these notes, and the 
bank had to sue them--they represented the most prominent families in 
Trenton, New Jersey--and the cost would have been extremely high. 

As a result of Mrs. Roebling making a market for this stock, 
the directors recognized the notes, and the Reconstruction Finance 
Corporation obtained a direct benefit. 

Now, your Honor, all of these other director-notemakers have 
been made whole. Every one of the others that made the notes have 
received stock on the basis of twenty dollars a share retirement value. 
And even though Mrs. Roebling made the market for the stock, and 
though the Roebling note was paid instead of Roebling obtaining approxi- 
two hundred thousand dollars, which is what they paid out, she has re- 
ceived only twenty-four thousand dollars for the principal amount, or 
the retirement value of these twelve hundred shares that were released 
to her by the Reconstruction Finance Corporation. 

We will show that the Reconstruction Finance Corporation was 
paid in full. That not only the first loan was paid in full plus interest, 
but that the second two million dollar loan was paid in full. 

Now, at the first trial, the Court failed to consider and rule 
on these two issues of implied-in-fact-contract and quasi-contract, 


and heard evidence mainly on the expressed contract; and prior to the 
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first trial, our discovery was limited to mainly our theory of an ex- 
pressed oral contract, and that was what the Court of Appeals held was 
prejudicial to Mrs. Roebling. So I do want to emphasize that the im- 
20 plied-contract claim and the unjust enrichment claim are more 


important than the expressed contract claim. | 
As I say, through all this evidence we will prove that the 

authority of the officials of the Reconstruction Finance Corporation to 
work out this agreement with Mrs. Roebling--like any other oral con- 
tract, that is difficult--but we can do it. We can show that this very 
thing that these gentlemen worked out with Mrs. Roebling was author- 
ized back in 1938, 1939 and 1940, and we will show by correspondence 
from the Reconstruction Finance Corporation itself that the only reason 
they foreclosed on the stock was in order to enable them to deal with 


the stock directly, because they would then have possession of it, 


whereas before it was only pledged with them. 
Thank you, Your Honor. | 
| 


THE COURT: Mr. Espey. 

MR, ESPEY: May it please the Court. If Your Honor will 
refer to page three of the slip opinion, you will see that the error that 
the Court of Appeals found occurred in the denial of Mrs. Roebling's 
motionfor production of additional documents. AndI want to state to 
Your Honor at the very beginning that since this opinion, all of the Re- 
construction Finance Corporation files have been turned over for exa- 
mination by the plaintiff and by her attorneys. And they are in my 

office, all that I know anything about, in a large filing cabinet, 
and they have been through those documents on a number of occasions. 
The facts will show that, with the exception of half a dozen additional 
ones which they have found which I understand they are going to offer, 


and which I think are inconsequential, the plaintiff had every document 
on the first trial that she will have on this trial. In other words, it is 
my position that on the first trial they had every material document , 
and that the reversal was purely on a technicality, and that the decision, 


in substance, was right on the first trial. 
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Now, a crucial point in this whole twenty-odd year stretch of 
time, because it started in 1934 and the suit was filed in 1954, occurred 
on February 23, 1940. On that date the Reconstruction Finance Cor- 
poration purchased at foreclosure sale all of the collateral posted with 
the Reconstruction Finance Corporation by Trentrusco as security for 
its May 23, 1934,' loan of two million dollars to Trentrusco evidenced 
by Trentrusco's note or obligation. The foreclosed collateral consisted 
of one hundred thousand shares of Trenton Trust Company preferred 
stock A and the so-called slow assets, which were in the approximate 
amount of five hundred thousand dollars when they were posted in 1934 
as collateral along with the stock. 

It is our position, Your Honor, that Trentrusco's note to the 

Reconstruction Finance Corporation, dated May 23, 1934, for 
two million dollars and secured by the Trentrusco collateral consisting 
of one hundred thousand shares of stock of the retirement value of two 
million dollars and slow assets of the value of five hundred thousand 
dollars, was paid off and discharged on February 23, 1940, when the 
Reconstruction Finance Corporation at foreclosure sale at Trenton, 
New Jersey, held on that day, purchased and became the fee simple 
owner of the collateral, which was one million eight hundred six thou- 
sand six hundred sixty-one dollars and fifty-five cents ($1,806 ,661.55), 
covering one million seven hundred four thousand five dollars and 
seventy-six cents ($1, 704,005.76), balance owing on Trentrusco's loan, 
one hundred two thousand three hundred eighty-two dollars and eighty- 
one cents ($102, 382.81) unpaid interest to February 22, 1940, inclusive, 


and two hundred seventy-six dollars and fifty-eight cents ($276.58) 


expenses of sale, the total of which would be one million eight hundred 
and six thousand six hundred sixty-five dollars and fifteen certs 
($1 ,806,665.15), so that the bid was three dollars and sixty cents shy 
of the Reconstruction Finance Corporation's full claim, including the 
expenses. 

And it is our position that the Reconstruction Finance Corpora- 


tion could not hold and own at the same time both the Trentrusco 
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obligation and the foreclosed collateral. We think it highly important 
as a legal proposition and as a factual proposition that the ‘Trentrusco 
23 obligation was satisfied by the purchase by the Reconstruction 
Finance Corporation at the sale of February 23, 1940, and that the 
Reconstruction Finance Corporation on that day became the absolute 
or fee simple owner of the collateral. | 
Now, it is our position that all transactions prior to February 
23, 1940 are really incompetent , immaterial and irrelevant as the 
Reconstruction Finance Corporation's relation to the foreclosed collat- 
eral and to the Trenton Trust Company directors after February 23, 
1940, was entirely different from its relations with these directors 
prior to February 23, 1940. | 

Before February 23, 1940, the Reconstruction Finance Corpora- 
tion held the note and collateral. After February 23, 1940, the Recon- 
struction Finance Corporation had no claim on the note and owned the 
collateral in fee simple. | 

Now, the plaintiff, Mrs. Roebling, has proceeded on the theory 
that she contracted orally to purchase, and that the defendant , Recon- 
struction Finance Corporation, contracted orally by and through Exa- 
miner Verner C. Boggs to sell to her an interest in the foreclosed 
collateral by her alleged May 20, 1940 oral contract. 

The Reconstruction Finance Corporation and its Examiner, 
Verner C. Boggs, never made the oral contract alleged by the plaintiff 
in fact or in law, although plaintiff and her attorney sought the alleged 

oral contract by and through Examiner Verner Cc. | _ Boggs and 
sought a contract by the Reconstruction Finance Corporation Board of 
Directors, as will be clearly shown in the evidence to be exhibited to 
your Honor. : 

Verner C. Boggs, RFC Examiner, alleged maker of the alleged 
oral contract, had no authority, express or implied, to enter into 
plaintiff's alleged oral contract, and if we get that far, the testimony 
will show his denial that he ever entered into the alleged contract. 

THE COURT: You call him an "Examiner?" 
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MR. ESPEY: Yes, Your Honor; that was his title. 

Your Honor, he was merely a ministerial employee of the Re- 
construction Finance Corporation, carrying out orders to the letter. 

Now, plaintiff's sixty-seven thousand two hundred dollars was 
used to purchase from three of the director-notemakers Trenton Trust 
Company preferred stock A, which the Reconstruction Finance Cor- 
poration gave those three directors after February 23, 1940 for placing 
their notes in bankable condition. Now, plaintiff in this case attempts 
to use the same consideration that she paid for the stock to the directors 
to support her alleged oral contract with Examiner Boggs as alleged 
representative of the Reconstruction Finance Corporation. - 

I want to make the point which my friend has already stated: 

25 That the Siegfried Roebling note was never disputed, and as 
far as I can find from the record, the Reconstruction Finance Corpora- 
tion never intended to give the Roebling estate or Mrs. Roebling pre- 
ferred stock A of redeemable value comparable to the unpaid principal 
of the Siegfried Roebling note. The correspondence produced from our 
files will show to your Honor that the plaintiff recognized that she must 
secure favorable action by the Reconstruction Finance Corporation 
Board of Directors before the Reconstruction Finance Corporation 
could or would enter into plaintiff's alleged oral contract, but this was 
never done. 

Now, the one hundred and twenty-five thousand dollar balance 
on the Siegfried Roebling note, plus interest, was paid by his estate, 
not by the plaintiff, on June 18, 1940. 

Now, the Congress never authorized and never intended to au- 
thorize just any Reconstruction Finance Corporation agency or employee 
to obligate the Government of the United States through the Reconstruc- 
tion Finance Corporation, excepting only the RFC Board of Directors 


who exclusively were authorized to "determine and prescribe the man- 
ner in which its obligation shall be incurred. . ." 
Mr. Wharton's May 20, 1940 letter, of which so much has been 


made and the original of which I will produce, was not an agreement. 
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It was only the plaintiff's offer of a contract which was never accepted 


by the Reconstruction Finance Corporation. | 
26 Now, assuming without admitting that the plaintiff s attorney's, 

Wharton's, May 20, 1940 letter shows an arrangement or undertaking 
with Mr. Boggs, it is too vague and indefinite to constitute a binding 
contract. | 

We say that there never was an implied contract in fact, because 
the Reconstruction Finance Corporation Board of Directors never au- 
thorized Verner C. Boggs or anyone else to contract with the plaintiff. 

There was never a quasi-contract or a contract implied in law, 
because the statute limited the incurring of obligations to action of the 
Reconstruction Finance Corporation Board of Directors, and we re- 
spectfully submit that the Court cannot legally and properly raise a 
quasi-contract to avoid statutory limitation upon the incurring of the 
Reconstruction Finance Corporation obligations. ! 

We say that there was never any unjust enrichment of Recon- 
struction Finance Corporation in holding on to and collecting on the 
foreclosed collateral of which it became fee simple owner on February 
23, 1940. And we Say that the plaintiff cannot use the theory of unjust 
enrichment to circumvent the Congressional statutory intent that the 
Government, through the Reconstruction Finance Corporation, shall 
only be obligated by action of the Reconstruction Finance Corporation 
Board of Directors. 

Now, Iam making the point that the Government has never con- 

sented to be sued in this case. 


The statutes involved are as follows: | 
The R.F.C. Act, Sec. 1, 47 Stat. 5, in 1940, provided: 

(a) There is created a body corporate with the name 
"Reconstruction Finance Corporation." ! 
That same Act, Section 3, in force in 1940, provided: 

The management of the Corporation shall be vested 
in a board of directors . . . consisting of five persons appointed 
by the President of the United States by and with the advice aml 
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consent of the Senate... 

That same R.F.C. Act, Section 4, 47 Stat. 6, passed on Janu- 
ary 22, 1932, in 1940 provided: 

. . . It shall have power . . .; to sue and be sued, to 

complain and to defend, in any court of competent jurisdiction, 

State or Federal . . . The board of directors of the corporation 

shall determine and prescribe the manner in which its obliga- 

tions shall be incurred and its expenses allowed and paid. . . 

In other words, in the same section that Congress authorized 
the Reconstruction Finance Corporation to sue and be sued, Congress 
laid down a limitation that the Reconstruction Finance Corporation 
should only be liable on obligations authorized by the Board of Directors. 

Congress never intended for just any ministerial employee of 

the Reconstruction Finance Corporation to go out and bind the 
Government. 

THE COURT: Now, on that jurisdictional question, did the 


Court of Appeals look at that? 

MR. ESPEY: I don't think that they did, your Honor. 

THE COURT: Was that question raised in the first trial? 

MR. ESPEY: Not in that same form, Your Honor. We made 
the point in our brief that there was no proof that Verner C. Boggs, the 


alleged maker of the oral contract, was in any way authorized to do so 
--authorized by the Board of Directors. 

THE COURT: Did I understand you to say that you raised asa 
point that the Government had never consented to the suit ? 

MR. ESPEY: That is the point Iam now raising, Your Honor; 
based upon reevaluation of the section authorizing the Reconstruction 
Finance Corporation to sue and be sued. 

Now, our position is going to be that there is positively no 
proof of any express oral contract, and that there never was any cause 
of action showing an intent to contract, and, therefore, there cannot 
be a contract implied in fact with the plaintiff. 

The authorization of the Board of Directors of March15, 1940, 
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after the Reconstruction Finance Corporation owned the eiitataval: 

29 authorized the RFC officers to make offers to the Board of 
Directors other than the Roebling estate--those words are in there-- 
"other than the Roebling estate." | 

That was amended by a telegram authorized by the Board of 
Directors on May 17, 1940, which authorized Mr. Scott and Verner 
' Boggs to turn over certain stock to some of these directors, but didn't 
even mention the Roebling estate nor Mrs. Roebling; nor did the March 
15 letter mention Mrs. Roebling. | 
Now, at the proper time I will show Your Honor that the rule of 
Jaw is that those who deal with agents of Government corporations are 
bound to ascertain the limits of their authority and to see that the agent 
stays within that authority and cannot raise a contract by the unauthor- 
ized act of an agency. | 
I think it important to consider and to state asa fact what the 
Trentrusco note and contract constituted. I say it constituted a chattel 
mortgage. I say, as a matter of law and fact, as I have said previously , 
that the chattel mortgage was satisfied and extinguished from foreclo- 
sure when the Reconstruction Finance Corporation became the owner. 
Inasmuch as many thousands of dollars were involved in this 
alleged oral contract made in New Jersey, in Trenton, New Jersey, 
we make the point that it was void under the New Jersey Statute of 
Frauds, because there is no memorandum signed on behalf of 
the Reconstruction Finance Corporation by anyone authorized or un- 
authorized. | 
Now, we make the further point that the alleged oral contract , 
being void as within the New Jersey Statute of Frauds, could not be 
taken out of the operation of the statute on the ground that plaintiff had 
fully performed inasmuch as the plaintiff's sixty-seven thousand two 
hundred dollar consideration was referrable to her executed purchase 
of the preferred stock from Directors Bedford, Cartlidge and Conner, 
to whom the Reconstruction Finance Corporation released it. And, 
consequently, that same cannot be consideration to take her alleged 
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oral contract with the Reconstruction Finance Corporation out of the 
statute as plaintiff's consideration was not exclusively referrable to her 
alleged oral contract with the Reconstruction Finance Corporation. 

In other words, the only time you can use such consideration to 
take the contract out of the Statute of Frauds is where plaintiff would 
lose her consideration if it were not taken out of the Statute of Frauds. 
But plaintiff did not lose her consideration. She got eleven thousand 
two hundred shares of stock for her consideration, asI recall. AndI 
am sure that she received the dividends, and I understood counsel to 
say she had been paid off twenty dollars a share for it, which made the 
result or checks from it far more than her sixty-seven thousand two 

hundred dollars. 

Now, I have already made the point that the implied contract in 


fact [ doctrine] is not applicable or could not be used because there is 


no evidence to show that the Reconstruction Finance Corporation Board 
of Directors and even, for that matter, Verner C. Boggs, ever intended 
to enter into any contract with Mrs. Roebling as distinguished from 
these directors whose notes were being put in bankable condition, bear- 
ing in mind always that the Siegfried Roebling note was always in bank- 
able condition and recognized by his estate. 

Now, I make the further point that inasmuch as Congress has 
laid down the limitations under which the Federal Treasury can be held 
responsible for authorizations of the RFC Board of Directors, neither 
can the plaintiff, I respectfully submit to the Court, avoid that limita- 
tion by raising a quasi-contract. For, in such case, any mere employee 
could circumvent'!the Board of Directors and Congressional intent as set 
forth in the statute. 

Another point is that plaintiff conferred no benefit upon the Re- 
construction Finance Corporation, and the Reconstruction Finance 
Corporation was not unjustly enriched so that the defendant should pay 
the plaintiff. The plaintiff benefited herself when she took the sixty - 
seven thousand two hundred dollars and bought eleven thousand two 
hundred shares of Trenton Trust Company preferred stock A. Counsel 
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has remarked that there was no market for it, and she made a 
market; but the proof will show you that it had a value of at least twelve 
dollars a share when she paid six dollars a share for it. | 

Now we might as well frankly admit that with the Reconstruction 
Finance Corporation holding preferred stock A of the Trenton Trust 
Company, anything that benefited or improved the condition of the bank 
would consequently or indirectly benefit the Reconstruction Finance 
Corporation. But that is the benefit that the holder of the stock was 
entitled to, and it certainly is no basis for saying that the Reconstruc- 
tion Finance Corporation was ‘unjustly enriched when it got the benefit 
of the improvement of the Trenton Trust Company in which it held pre- 
ferred stock A. And, certainly, there is no basis in law to raise a 
quasi-contract to pay her twice for the use of her money. That is, her 
use of her money. | 

Now a great point has been made of the fact that Mrs. Roebling 
only received twenty-four thousand dollars worth of stock, and that that 
was part performance. I say it was not. And I say that it cannot be used 
as part performance. The proof will show that the terms of the release 
which she signed were completely at variance with any idea that she had 
a right to the stock, and one of the terms was that she had to pay the 
costs of transfer, and if she had been entitled to stock, she certainly 

would not have been required to pay transfer costs. 

She also in the release "acknowledges and agrees that such 
transfer is made by R.F.C. without representation, warranty or re- 
course of any nature, kind or character whatsoever." So that, in sign- 
ing that release, in my humble judgment, she indicated that she had no 
further recourse to R.F.C. | 

Now, what this whole thing comes down to is that the Government 
through the Reconstruction Finance Corporation, bailed out of difficul- 
ties the Trenton Trust Company, and consequently, the Roebling family, 
which had very large stakes in the Trenton Trust Company. 

I am subject to correction, but I believe that in connection with 
the 1934 loan in which Trenton Trust Company issued to Trentrusco 
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one hundred thousand shares of Trenton Trust Company preferred stock 
A which was put up by Trentrusco as collateral with the Reconstruction 
Finance Corporation, together with about five hundred thousand dollars 
of slow assets, that the bank directors were required to put up an addi- 
tional two million dollars in 1934, not 1936, and that was done by their 
purchasing preferred stock B, which stock placed behind the preferred 
stock A, and that Mr. Siegfried Roebling, in 1934, raised over one 
million eight hundred thousand dollars to buy that preferred stock B. 

And all of that must be considered in Mrs. Roebling's effort to 

keep the Trenton Trust Company in good condition, but she was 
working always as an officer for the benefit of the bank and also for the 
benefit of the Roebling estate. 

Now, in December 1952, eighty-five thousand two hundred and 
seventeen shares of the original one hundred thousand shares of pre- 


ferred stock A put up as collateral by Trentrusco in 1934, bought in by 


the Reconstruction Finance Corporation on February 23, 1940, was 
retired at twenty dollars a share, plus accrued dividend. That left 
RFC in possession of some thousands of preferred stock A that it had 
bought outright in 1936. And by May of 1954, RFC still held only fifty- 
six thousand shares of that preferred stock A. The company had called 
in and retiredand paid off the other shares. The original--well, some 
of the one hundred thousand shares was bought back in about 1937 or 
1938--but, anyhow, on May 13, 1954, or thereabouts, the Trenton 
Trust Company bought in sixteen thousand shares of that preferred 
stock A paying twenty dollars a share plus accrued dividend, leaving 
forty thousand shares in RFC ownership. As of May 14, 1954, Mrs. 
Roebling, individually, bought those remaining forty thousand shares 
for eight hundred thousand dollars plus accrued dividends from Recon- 
struction Finance Corporation. And if she ever had any oral contract, 
I would make the point that such purchase, without asserting any claim 
that she now asserts in this suit, caused her alleged claims to merge 
in that purchase for eight hundred thousand dollars as inconsistent with 
any right she might have alleged in this suit, and that she is 
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barred from maintaining this suit in the face of this purchase without 
at the same time demanding the assets that she claims in this suit. 

Now in that letter of Mr. Wharton's on May 20, 1940, he speaks 
of releasing assets to Mrs. Roebling when the equity in the assets war- 
rant. After February 23, 1940, RFC had no equity; RFC owned them 
outright in fee simple, and in the course of time liquidated them. And 
the mere statement that there was equity in them shows how incorrect 
Mr. Wharton's position was. | 

- On the statement of facts, depending upon the Prov, the defend- 
ant will ask for a judgment of dismissal. 

MR. PICKENS: May I say a few words, your Honor ? 

THE COURT: Mr. Pickens. : 

MR. PICKENS: Your Honor, I wish to make the point that we 
will show that the Reconstruction Finance Corporation, even though 
they reduced their shares of stock and assets to collateral, always 
thereafter treated this as a loan. | 

They purchased stock in 1936 outrightly, but that was still a 
loan, and the purchase of the stock, the fact that the RFC had the title 
and possession of the stock, that was the vehicle they used most in 
making loans. So we will show that the fact that they reduced the 


| 
stock--the possession at foreclosure--we will show that even they 


| 
| 
Secondly, my colleague makes the point that the Roebling note 


didn't consider it any other way than as a loan. 


never was disputed, and that is true. He says, therefore, that she 
shouldn't recover. The Chamberlain note never was disputed, and the 
facts will show that, and yet the RFC released stock to them worth 
approximately a hundred thousand dollars. ! 
We don't say that Boggs was given complete authority to go to 
Trenton, New Jersey, and deal with the people. These are matters 
and questions of judgment. We say that as far back as 1938, the Board 
had authorized Durr and McGrath and others--which we will show--and 
that Boggs was merely their vehicle for going to Trenton, New Jersey, 


and talking to all these directors and working out the details. We say 
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that Boggs--we admit that Boggs wasn't authorized to carry out and 
make policy--but we do say that he was authorized to go up there and 
work out the deals, the principal of which the Board of Directors of the 
Reconstruction Finance Corporation had already authorized. We say 
that the Government corporations are bound by the doctrine of osten- 
sible or implied authority, and the cases in our brief, from 1938 to 
1948, show that, and Judge Holtzoff at the first trial, that was his ruling. 

We have at pages 38 to 48 and 89 to 95 discussed quasi-contracts 

and the powers of the Reconstruction Finance Corporation, and 
we have some outstanding cases in there where quasi-contracts have 
been imposed on municipalities, and there is nothing precluding the 
imposition of a quasi-contract on Government corporations or municipali- 
ties unless what was set forth in the contract that was attempted to be 
made was illegal, or was completely ultra vires, and that is not true 
here, because the Reconstruction Finance Corporation clearly had the 
authority to make this agreement with Mrs. Roebling. They made the 
same agreement with four other directors. 

Now, as tothe release, I wish to point out to the Court that when 
you read the release that will be introduced in evidence that Mrs. Roeb- 
ing signed concerning these twelve hundred shares of stock, you also 
have to look at Exhibits Nos. 58, 59, 59-A, 60, 61 and 62, because 
they negotiated concerning that release, and the Reconstruction Finance 
Corporation finally admitted that that release related solely to that one 


transaction, and Mrs. Roebling wasn't giving up any rights to any 


future release, and those exhibits so bear that out. 

There is one thing further: Mr. Espey says that he gave us the 
files that were in his office after the remand, and we went through them. 
That is true. We have looked at every document that he has. But he 
doesn't have them all, because one of the most important files covering 
the eighteen month period prior to April 1941 cannot be found. No one 

38 knows where it is. I will admit that we have seen everything 
that he has, but he doesn't have all the files. 

THE COURT: Do you claim that there are files in existence 
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which you haven't seen? 

MR. PICKENS: We claim that there was such a file, Your 

Honor, and where it is, we don't know. No one knows. I know that 
. Espey doesn't know. | 

THE COURT: Do you think you need further discovery? 

MR. PICKENS: We have looked over all the documents that 
were turned over to him. On that score, unless that file were found, 
we would not need further discovery. No, Your Honor, I think we can 
establish without further discovery-- 

THE COURT: Then your answer is that you do not ask for 
further discovery ? | 

MR. PICKENS: No, your Honor. I am just pointing out that 
we have-- | 

THE COURT: I just wanted to hear the answer. 

MR. PICKENS: We sought that file by name from the custodian 
of the Reconstruction Finance Corporation records, and I think he in- 
quired at the Atlanta record center,.but the file never turned up. 

Now I make no question of this: If Mr. Espey wishes to defend 


on the ground that the Reconstruction Finance Corporation had to give 
consent to be sued, and consent was not.given in this case, if he wants 

to amend his complaint, I would have no objection. But that 
issue was not raised by his answer, Your Honor, and if he wants to 
amend now, I think we should have the record state one way or the 
other. I would have no objection to his amending. I would like to know 
if that is going to be one of his defenses. | 

THE COURT: Does he plead that in the answer? ! 

MR. PICKENS: He did not plead that in his answer, to my 
knowledge. ! 

MR. ESPEY: That is not specifically pleaded, Your Honor, but 
we say that Verner Boggs had no authority to enter into the contract 
and did not enter into the contract, and I merely raised that point which 
is on the face of the statute, and which governed, as the evidence will 
show, Your Honor, every action taken in the Reconstruction Finance 
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Corporation. 

In other words, the Reconstruction Finance Corporation did 
nothing without going through the Board of Directors, as required by 
the Act of Congress. 

*x *x * * 

40 MR. ESPEY: May it please the Court, in view of the discussion 
which occurred just before the recess, I think it best to ask leave to 
file an additional defense that the Government has not consented to be 
sued in this case. And ask leave to do that. 

MR. PICKENS: I have no objection, Your Honor. 

THE COURT: Very well, then, Mr. Espey will have the privil- 
ege of filing an amendment to that effect. 

MR. ESPEY: Thank you, Your Honor. I will have it ready 
Monday morning. 

THE COURT: Had you filed an answer to the amended com- 
plaint ? 

MR. ESPEY: No, sir. It was understood at the first trial that 
the answer would stand as to-- 

THE COURT: As an answer to the amended complaint ? 

MR. ESPEY: That is correct, is it not? 

MR. PICKENS: That is correct. 

Two paragraphs, 15 and 18, Your Honor, were amended in open 
court. Amendments were filed, and my recollection is that the defend- 
ant let his answer stand as to those amendments. 

MR. ESPEY: That is my understanding and recollection, Your 
Honor. 

THE COURT: Very well. Then, gentlemen, the Court will 


understand that the answer in the file is taken as an answer to 


the amended complaint. Mr. Espey will file further amendment to his 


answer. 
MR. ESPEY: Thank you. 
MR. PICKENS: Your Honor, may I raise one question before I 


call our first witness ? 


69 


I have a duplicate set of exhibits, 1 through 85. Practically 
all these exhibits were taken from the files of RFC, and I think prac- 
tically all of them, with three or four exceptions, were admitted in 
evidence before. There are four or five additional documents that we 
obtained on discovery after the remand. The parties stipulated as to 
their authenticity before, with the exception of these three or four. 
And, as I say, these three or four came from the files of RFC. 

I know before we started to introduce them individually , and-- 

THE COURT: Perhaps if they are shown to Mr. a he 
eee | 

. PICKENS: He has seen all of them, Your Honor. What I 

am suggesting is that perhaps we should handle them as I know we 
handle some antitrust cases and admit the first 85 with the reservation 
that some time before the end of the trial that Mr. Espey can make an 
objection as to materiality or relevancy between now and the end of 
trial; because it is going to be much easier to use these exhibits asa 
package as we go along. | 

I say this further thing: I know Mr. Espey wants to use origi- 
nals rather than photostatic copies. And with one or two exceptions, 
where the copy was the document received by the RFC, with one or two 
exceptions, I have no objection to using originals, even though prior to 
the first trial we stipulated that there would be no question about using 
photostats and as to their authenticity. | 

MR. ESPEY: May it please the Court, as I notified Mr. Pickens 
several months ago, and I reiterate it, I stand upon using the originals, 
because I think some misapprehension arose in connection with this 
case because originals were not used on the appeal. And therefore I 
respectfully object to using any photostatic copies when can produce 
the file originals which I have here with me chronologically arranged. 

THE COURT: Are they all of the exhibits which Mr. Pickens 
has ? | 

MR. PICKENS: We have exchanged the first 85 exhibits. There 


are three or four beyond that that we have not exchanged as yet. 
| 


70 

THE COURT: Yes. 

MR. ESPEY: I have carefully prepared all these originals for 
production immediately upon request. 

THE COURT: They are available for Mr. Pickens’ use then, I 
take it? 

MR. ESPEY: Yes, sir, they are. And I respectfully insist 

43 upon their use in this trial, because I think the Court will bet- 
ter understand the case by looking at the papers that came from the 
files. 

MR. PICKENS: As I say, even though we have stipulated before 
that we could use photostats, I have no objections except in one or two 
instances which I will bring to the Court's attention when we reach 
those exhibits. 

Now, I don't know how Your Honor wishes to proceed. 

THE COURT: Why don't you take those originals that are here, 
and which Mr. Espey agrees to, and have them marked now. And 
proceed. 

MR. PICKENS: All right, Your Honor. 

MR. ESPEY: Now that raises an additional point, Your Honor. 
These papers-- 

THE COURT: Your request is a novel one to me, because 
ordinarily in cases of this kind the person who brings the originals 
wants to take them back to the files, and they will have to be left here. 

MR, ESPEY: Well, I will take that chance, Your Honor. And 
if necessary, if they want them back, to ask leave to substitute photo- 
stats in the file after the case is concluded but not until then. I want 
to use the originals on the trial. 

THE COURT: All right. 

MR. ESPEY: And I was just about to say that these papers have 


other exhibit markings on them, and to suggest that where they do, a 


44 line be drawn through the prior marking and that a new marking 
be substituted so there won't be any question about it. 
MR. PICKENS: My suggestion was, Your Honor, that I 
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introduce the photostats, and that, as far as lam concerned, he can 
substitute the originals with one or two exceptions. I was, just making 
that suggestion in the interest of time, since there are me a hundred 
exhibits. If Your Honor wants to take them one at a time, that is all 
right but I think it is going to consume a lot more time. Since most of 
them came from the RFC file, since most of them have been admitted 
before, with four or five exceptions, I just suggested that. 

MR. ESPEY: I am still respectfully insisting upon using the 
original papers as they came from the files, Your Honor. 

THE COURT: That being so, the originals being present, the 
Court will expect them to be used. | 

MR. PICKENS: Very well, Your Honor. | 

I have a duplicate set of the first one through 85 exhibits that 
I intend to introduce, and I pass them up for the Court's use if the 
Court so desires. | 

THE COURT: Well, I may find some use for them. 

MR. ESPEY: And may this be over my objection, Your Honor, 
on the ground that I don't think that those photostats are = good as the 
originals for evidentiary purposes. 

45 MR. PICKENS: Well, I make no issue of it, Your Honor, but 
I don't understand his reason for wanting originals since bs have 
already stipulated that photostats could be used, but I don't wish to be- 
labor the point because I would just as soon have originals as photostats. 

THE COURT: Well, the Court will hand them back and will look 
at the originals. | 

However, the Court will not adopt Mr. Espey's suggestion by 
striking out any other markings, because I will not authorize oblitera- 
tion from any records heretofore. | 

MR. ESPEY: Very well, Your Honor. 


THE COURT: Our clerk will know his markings. 
* * * 
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T. GIRARD WHARTON 
was called as a witness by the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 
46 DIRECT EXAMINATION 

BY MR. PICKENS: 

Q. Mr. Wharton, will you state your full name and address, 
please. A. T. Girard Wharton, Somerville, New Jersey. 

Q. What is your present occupation or position? A. Lawyer. 

Q. And how long have you beena lawyer? A. Over thirty 
years. 

Q. Are youa member of any bar? A. Iam admitted to prac- 
tice in the state of New Jersey and have been, as I said, for over thirty 
years. Also admitted to practice for the same period of time for the 
Federal Courts of New Jersey and the Third Circuit, member do the 
Bar of the United States Supreme Court for the past 25 years. 

Q. Have you ever held any public office in New Jersey or else- 
where? A. Well, I was county prosecuting attorney, assistant 
county prosecuting attorney, for a combined total of some seventeen 
years. And I have held other lesser municipal offices from time to 
time. 

Q. Have you ever represented the plaintiff in this action, 

Mrs. Mary Roebling? A. Yes, Sir. 

Q. For how long a period? A. I represented Mrs. Roebling 

personally for about 25 years. 


Q. Did you ever represent her husband at any time? A. Yes, 


Q. Mr. Siegfried Roebling? A. Yes, sir. 


Q. During what period did you represent him? A. From the 
time, shortly after the time that I was admitted to the bar until his 
death on January 1, 1936. 


Q. And thereafter, who represented his estate? A. I repre- 
sented the Trenton Trust Company as executor of his estate and still 


represent the executor. 
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Q. Have you read the complaint in this action, sir? A. Ihave. 

Q. Now, the complaint speaks of two million dollar loans 
from the RFC to the Trenton Trust Company, the first one of which 
occurred in 1934. If you are familiar with the circumstances surround- 
ing that first two million dollar loan, would you tell the Court those 
circumstances briefly. A. Well, the making of the first two million 
dollar loan by the defendant RFC to the Trenton Trust Company in 1934 
followed the crisis in the bank's affairs as a result of which certain 
directors of the Trust Company, including Mr. Siegfried Roebling, 
whom I was representing at the time, gave to the Trenton Trust Com- 
pany their personal notes for so-called slow assets held by the Trust 

Company, which assets were placed in the hands of three trus- 
tees for the purpose of collecting liquidation, and application against 
the indebtedness of these six directors. | 

In 1934 the capital structure of the Trust Company was so 
badly impaired that it became necessary to borrow not only two million 
dollars from the RFC but to raise additional capital funds through pri- 
vate sources. The RFC at that time agreed to loan two million dollars 
provided an additional two million dollars was raised from private 
sources in the form of sale of the preferred stock B. Of that two mil- 
lion dollars of the preferred stock B, Mr. Siegfried Roebling agreed to 
purchase and did purchase 1,850,000 and the balance was purchased 
by others. | 

The RFC indicated at that time that it was unwilling to purchase 
stock directly from the Trenton Trust Company for the two million 
dollar loan. And it insisted upon having additional collateral to secure 
the loan. Asa result it was agreed between the then representatives 
of the RFC and the officers of the Trenton Trust Company and counsel 
for the individual note makers, and the trustees of the so-called slow 
assets, that the loan of two million dollars would be made by the RFC 
to the Trentrusco Corporation, which was at that time an inactive 
corporation created some years ago by the Trenton Trust Company. 


The Trentrusco Corporation was to give its promissory notes for two 
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million dollars to the RFC and secure that note by two million dollars 
49 worth of preferred stock A of the Trenton Trust Company; and 


approximately $500,000 of other assets which were acquired by the 
Trentrusco Corporation from the trustees of these other assets in re- 
turn for an equivalent number of shares of stock of the Trentrusco 
Corporation. The Trentrusco note to the RFC, the two million dollars 
worth of preferred stock A issued by the Trenton Trust Company and 
the half million dollars approximately of other assets were turned over 
to the RFC at that time. 

The preferred stock A issued by the Trenton Trust Company at 
that time, at the insistence of the RFC, hada par value of six dollars 
a share and a retirement value of twenty dollars a share, and the two 
million dollar loan was evidenced by the 200,000 shares of that pre- 
ferred stock, which meant that the loan was based upon retirement 
value of the A stock and not the par value of the A stock. 

The B preferred stock which was simultaneously issued to 
Mr. Siegfried Roebling and the other subscribers had a par value of 
twenty dollars a share and a retirement value of $100 a share. And 
that two million dollars which was subscribed by the B stockholders 
was related to the retirement value of $100 a share and not the par 
value of $20 a share. 

Q. Mr. Wharton, I wonder if you didn't mis-speak. You said 
that the two million dollar loan in 1934 was secured by 200,000 shares 
of preferred stock A. A. A hundred thousand. Subsequently addi- 
tional shares were issued. A hundred thousand shares of preferred 

stock A having a retirement value of $20 a share. 

Q. In connection with the 1934 loan? A. That is correct. 

Q. Now I wonder if you would tell us the circumstances surround- 
ing the additional loan of two million dollars by the RFC to the Trenton 
Trust Company in 1936. A. It became apparent in the early part, 
rather, the end of 1935 and the early part of 1936, about the time of 
Mr. Siegfried Roebling's death, he had died suddenly on January Ist, 
1936, that the bank, that is, the Trust Company, was still low on 
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capital. And the RFC again insisted that additional capital had to be 
made available. It agreed, negotiated with bank's officers and myself 
as attorney for the Siegfried Roebling estate and Mrs. Roebling per- 
sonally, that it would loan an additional two million dollars by the 
direct purchase of preferred stock A of the bank, with the same ele- 
ments as the initial preferred stock A, provided the holders of the 
preferred stock B-would subordinate their interests to the entire issue 
of four million dollars of preferred stock A. 
It was agreed that such would be done provided the estate of 
Siegfried Roebling could obtain court approval to do so. ‘That court 


approval was obtained by me and in September 1936 the additional two 
million dollars of preferred stock A was issued by the Trenton Trust 
Company and acquired by the RFC. . 

Q. - Subsequent to this time did the interest of the Roebling 
‘estate in these assets change hands, or was it transferred to anyone 
else? If so, whom. A. Mr. Siegfried Roebling's participating inter- 
est in the assets which had been pledged with the three trustees I men- 
tioned earlier, which was approximately 34 per cent intérest, and in- 
cluded the shares of stock of Trentrusco Corporation which had been 
acquired by the trustees at the time they transferred to Trentrusco a 
half million dollars of slow assets for the purpose of pledging with the 
RFC as part of the original two million dollar loan transaction, was 
inventoried by his executor, following his death in 1936. 

And subsequently in 1937, Mrs. Roebling, his widow, agreed to 
purchase from the estate, subject to court approval, that participating 
interest in all those assets. Sale on that basis was submitted to and 
approved by the New Jersey Prerogative Court. | 

Q: Could you spell aati ae A. Por-ecto-geact 
i-v-e. In June 1936. | 

Q. Now, the complaint alleges that certain dispute arose over 
the payment of these personal notes by certain of the director note- 
makers of the Trenton Trust Company. I wonder if very briefly you 
could tell us the circumstances surrounding that dispute. A In)” 
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December 1936, Mr. Eugene Fountain, ‘who was then Executive Vice 
52 President of the Trenton Trust Company, made demand, 

through the Board of Directors of the Trust Company, upon all of the 
directors, and the estates of the deceased directors, who had given 
notes in 1933, in exchange for the slow assets, to pay or adequately . 
secure, or otherwise place in-bankable condition, their notes, to the 
extent that such-directors or the estates of suchdeceased directors 

-had not Gone so. . 

At that. time, Mr. ‘Roebling’ s estate still owed a “balance upon 
the notes which had been given by Mr. Roebling which was something 

._ less than the face amount of his note. But that note was not only recog- 
‘nized by ‘the estate but. was secured. The Chamberlain estate likewise 
had not ‘questioned its liability, absolute liability, upon ‘its note and it, 

‘too, was somewhat secured. However, the other four directors all 
took’the position at that time, that is, in December 1936, that their 
liability upon the. notes which they had given in 1933 was a qualified 
liability , and that they could not be called upon to pay upon those notes 
until such time as the slow assets and other collateral which was 
available had been liquidated and applied against those notes, and to the 
extent that collateral of those assets was insufficient to pay in full 
those notes, they were willing to pay. 


Q. What were the names of the other four directors, if you 


recall them? A. _Bruce Bedford. Do you want me to spell the names? 

She has the names on the list there. . 

Bruce Bedford, John Conner, Chris Cartlidge, and Harvey 
Voorhees, all of whom were still at that time directors of the Trenton 
Trust Company. . 

MR. PICKENS: For the information of the sépostaracahe 

. wasn't here--there is a list of most of the people whose names will be 
mentioned in these proceedings, after the general sheet which is. at- 
tached to the diagram of the case. 

. Q. You mentioned Mr. Voorhees. Do you recall whether he was 
alive or not at this period? A. Well, at the time that demand was 
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made in December 1936, to secure their obligations, or pay them, or 
otherwise place them in bankable condition, all four men whom I have 
just mentioned were living. Mr. Voorhees died in July 1938, accord- 
ing to my recollection. 

Q. Thereafter, did you have any conferences or negotiations 


with officials of the RFC in connection with this directors’ ‘note dis- 
pute? | 

MR. ESPEY: Object, unless time and place and sag are 
specified. A. Yes, sir. | 

Q. (By Mr. Pickens) Well, first, did you have conferences 
with anyone at the RFC? A. Well, I had conferences from that time 
forward with representatives of the RFC and the Trenton Trust Com- 

pany, and counsel for these other directors, as well as the 
directors themselves. | 

Q. Who were the officers or agents of the RFC that you had 
conferences with? A. The ones with whom we negotiated originally 
were Mr. Sam Husbands who at that time was, I think chief examiner, 

and who later became a director of the RFC. 
Q. When you say "that time’? A. Following the demand in 


December 1936, upon these directors. | 

Q. And you say following demand, what year would that be ? 
A. That would be 1937, yes, 1937 and on into 1938, '39. 

MR. ESPEY: May it please the Court, this suit i over an al- 
leged contract entered into about May 20th, 1940. All of this, I re- 
spectfully submit, is very interesting but is not competent, material 
or relevant to this action. | 

MR. PICKENS: Well, Your Honor, there are certain basic 
facts that we must establish in this case, as the opinion in the Court of 
Appeals sets forth those facts in the first two or three pages of its 
opinion. And I know of no other way of establishing them other than to 
pring them out from a witness who has personal knowledge of them. 
These facts go to the issues of unjust enrichment, of implied in fact 


i 
contract. My friend would like to have the Court believe that 
| 
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we only have one claim here and that is on an express contract. We 
have two other claims, one for quasi-contract, one for implied in fact 
contract, and these facts are vital to those two other claims. 

And these facts are in the record before, as I submit the Court 
of Appeals opinion shows. 

MR. ESPEY: The Court of Appeals opinion indicates something 
about going back as far as 1939, but it certainly didn't say that all this 
was material to this suit. 

MR. PICKENS: The Court of Appeals opinion, Your Honor, 
when he refers to December 1939, says that that is the cut-off date as 
far as our discovery proceedings are concerned. The Court of Appeals 


doesn't say anything about the fact that facts prior to 1939 are not very 


relevant and material, and the opinion itself cites these facts going 
back to 1934 or '35, '36 and '37. 

THE COURT: Well, gentlemen, it is impossible for me to say 
at this time whether these matters are relevant and material to the 
issues of the case or not. I will take the answer subject to the objec- 
tion, and the Court will hear motion at any appropriate time to delete 
the testimony if it is shown not to be relevant. 

So you may proceed. 

(The last question and answer were read by the reporter.) 

56 Q. (By Mr. Pickens) Now, Mr. Wharton, you mentioned 
Mr. Sam Husbands. Did you have conferences with any other officials 
of the RFC in 1937? A. Yes; Mr. Clifford Durr. 

Q. For the record, what was his title at that time, if you 
recall? A. He was Assistant Chief Counsel of the RFC, assigned 
especially to the so-called preferred stock section. 

Q. During this period in 1937 did you have conferences with 
anyone else at the RFC that you recall? A. I don't recall specifically. 

Q. How about in1938? A. Well, it was chiefly Mr. Durr with 
whom I conferred through 1937, 1938, in so far as a representative of 
the RFC was concerned, with occasionally conferences with Mr. Hus- 
bands. 


58 
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In 1939, others were brought in. Toward the latter part of the 
period, my recollection being that at that time I first was introduced 
to Mr. Boggs, Verner Boggs, who worked in the Chief Examiner’ s 
Division, under the then supervision of Mr. McGrath, who had taken 
Mr. Husbands’ place as chief of that section, when Mr. Husbands be- 


came a director. | 


| 
Q. Now, what was the substance of your conferences in 1937?. 
| 


A. Well, between December 1936 and until January 1938, slightly 
more than a year, the conferences centered largely upon trying to 
persuade these directors or counsel who represented them that 
they should recognize their obligations to the bank on their; notes and 
take some steps to place them in proper condition, because Mr. Hus- 
bands and Mr. Durr insisted that the preferred stock A which the RFC 
held was seriously impaired, and that for these directors not to take 
some steps with respect to their notes made it even more difficult in 
so far as the RFC was concerned, and unless something was done the 
bank would be compelled to institute litigation to effect recovery from 
them. ! 
It wasn't until January 1938, as I recall it, that for the first 
time it was suggested by Mr. Durr that the RFC was willing to re- 
lease preferred stock A to these directors or the estates of deceased 
directors, if they would do that which both RFC, Mr. Fouritain for the 
bank, and I had been trying to get them to do during the past year or 
more. | 

Q. Was this dispute ever resolved in 1937 or 38? A. No, 
the dispute--well, I am not sure I understand your question. 

Q. Was the dispute as to the directors recognizing their notes 
and placing them in bankable condition? A. No, it was not. 

Q. Did you have conferences in 1939 and early 1940 with 
representatives of the RFC? A. Yes. By that time, 1939, Mr. Har- 
vey Voorhees had died, and the executors of his estate and counsel 

for his estate had refused categorically to recognize his obli- 
gation or to take any steps with respect to it; as a result of which the 

| 


80 
Trenton Trust Company instituted suit against his estate to effect a 
collection. 

From that time forward through 1939, and until the foreclosure 
later on in 1940, which you will undoubtedly refer to later, the confer- 
ences which I had with representatives of the RFC and, as I say, Mr. 
Durr was the chief representative in that period, and counsel for the 


directors, the living directors, namely, Messrs. Bedford, Cartlidge 


and Conner, were to try to find some means of bringing the matter to 
a settlement, which would involve the release of preferred stock A 
by the RFC in such a manner, as it could be accomplished legally, 
without the participation of Voorhees estate which was being sued. 

We all concluded pretty much by the fall of 1939 that without 
the consent of the Voorhees estate to any settlement, whatever basis 
it might be, if it involved release of preferred stock A or other collat- 
eral to any of the directors other than the Voorhees estate, that the 

‘settlement would be subject to attack by the Voorhees estate. 

Q. Let me ask youthis: To your knowledge did the RFC ever 
foreclose on the collateral? A. Yes, sir. 

Q. Do you recall when they foreclosed? A. Well, foreclosure 
sale took place on February 23, 1940. 

Q. And what did they reduce to possession at that time in con- 
nection with that foreclosure? You recall? 

MR. ESPEY: I object. The records are the best evidence. 

THE COURT: Sustained. 

Q. (By Mr. Pickens) Now, subsequent to the foreclosure sale 
in February 23, I think you said, 1940, did you have any other confer- 
ences with representatives of the RFC in connection with this director 
notemaker dispute? A. Yes, sir. 

Q. Can you recall during what period these conferences took 
place? A. Well, they took place in the period from February 23, 
1940, through the early part of June 1940. 

Q. Now, it is alleged in complaint that certain agreement was 
made between the RFC and the plaintiff and other directors, on or 
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before, I believe, May 20, 1940. Did you participate in any confer- 
ences prior to May 1940 in connection with the settlement of this 
directors’ notes problem with the representatives of the RFC ? 
A. Well, as I said a moment ago, I had conferences from time to 
time in the period between February 23rd following the foreclosure 
and early June, all relating to finding a solution to this Serectons 
notes situation. ! 

60 Q. Directing your attention to the period prior to May 20, 
1940. A. Back how far? 

Q. Well, say thirty days prior thereto, do you recall any con- 
ferences? A. Well, I was having very frequent conferences. The 
specific dates at that point I cannot tell you now. I conferred-- 

Q. Let me ask you where these conferences took place. 

A. The conferences, as I remember them, practically all of them, 
prior to May--well, through the month of May--were at the Trenton 
Trust Company, in Trenton. 

Q. And who was present on behalf of the RFC ? A. The ne- 
gotiations on behalf of the RFC up to about May 20 were conducted 
almost exclusively, as I remember it now, by Mr. Boggs. 

Mr. Scott, I think E., E. Raymond Scott, who was then the 
manager of the Philadelphia office of the RFC, in which district the 
Trenton Trust Company was located, did participate in some phases 
but more particularly in the execution of the understanding which had 
been reached. I don't recall that he specifically participated at the 
Trenton Trust Company in the making of the agreement. | 

MR. ESPEY: I object to the conclusion "making an agreement," 
and move that be stricken out. Mr. Wharton referred to making the 

agreement. AndI move that that conclusion be stricken out as 
not supported by the evidence. | 

THE COURT: Motion granted. It is stricken. | 

Q. (By Mr. Pickens) Now, still directing your attention to 
these conferences about which you are testifying, can you tell us what 
transpired at those conferences? A. Well, the conferences were had 
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with Mr. Boggs of the RFC, Mr. Fountain for the Trenton Trust Com- 
pany, Mr. Bedford in behalf of the surviving directors, the lawyer by 
the name of Chamberlain, who was counsel for the Chamberlain estate, 
and myself as attorney for the Siegfried Roebling estate and Mrs. 
Roebling. 

They were not, in that period, they were not specific confer- 
ences attended by all parties at one time. They were a series of con- 
ferences chiefly at which I would confer with Mr. Boggs, and I would 
confer with Mr. Bedford, and I would confer with Mrs. Roebling and 
her father, Mr. Ginhart, and with Mr. Chamberlain. It was a case 
of a series of conferences, trying to find some common ground of 
understanding. 

Q. Would you tell us what transpired at your conferences 
with Mr. Boggs during that specific period. A. Well, Mr. Boggs in- 
dicated throughout that if these directors and the estate of the de- 
ceased directors-- 

MR. ESPEY: I object to what Mr. Boggs indicated. We want 

to know precisely what he did and said, Your Honor. 

THE COURT: Sustained. 


A. (Continuing) Mr. Boggs, I cannot obviously at this date give you 


word for word what Mr. Boggs said in every one of the many confer- 
ences in that period. The substance of what he said throughout was 
that the RFC was still willing to release preferred stock A to the di- 
rectors other than Mrs. Roebling, at that time, provided they did that 
which the RFC had been trying for a long period of time to persuade 
them to do, namely, to recognize their notes as valid obligations and 
either pay thern, properly secure them, or place them in bankable con- 
dition. 

MR. ESPEY: I object, Your Honor, and move that all this be 
stricken out as purely and evidently the witness's conclusion. 

MR. PICKENS: Your Honor, he is stating in substance what 
Mr. Boggs said, and I submit he has a right to state in substance what 
this gentleman said at that time. 


| 
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MR. ESPEY: But it is obvious, Your Honor, that this is over 
a period of time and a number of different meetings and it is only the 
witness's Summary. | 
THE COURT: Yes. The Court thinks the motion should be 
granted. It does seem that the witness is picking up his general im- 
pression from conferences that continued over some period of time, 
and is trying to reflect the mind of Mr. Boggs. So the motion is 
granted. | 
MR. PICKENS: I don't mean to belabor it, Your Honor, but I 
understood he was testifying in substance what Mr. Boggs had said 
at these conferences. | 
THE COURT: At different times. | 
How can there be cross-examination on testimony of that kind? 


It is impossible. 

Q. (By Mr. Pickens) Is there any one meeting in this period 
prior to May 20, 1940, that you had with Mr. Boggs that you recall, 
when you went over this directors' dispute problem? A. I can't refer 
specifically to any one meeting or any one date. All I can say is on 
May 20 I reduced to a letter to Mr. Boggs, in substance, all of that 
which we had discussed and agreed upon before that date, along with 
the representatives of the other directors and the Trenton Trust Com- 
pany. | 
MR. ESPEY: Your Honor, I have produced at Mr. Pickens' 
request the original of Mr. Wharton's letter dated May 20, 1940. 

MR. PICKENS: I ask that this be marked for identification as 
Plaintiff's Exhibit 1-B. | 

THE COURT: One-B? | 

MR. PICKENS: One-B. I have two other documents , 1 and 
1-A, Your Honor, were documents that were put in evidence before 
by a witness who has since died and I intend to read his testimony into 
the record after Mr. Wharton's testimony. | 

THE COURT: Very well. Mark it Plaintiff's 1-B. 

THE CLERK: Plaintiff's Exhibit No. 1-B for identification. 
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(Letter dated May 20, 1940, was marked 
Plaintiff's Exhibit No. 1-B for identifi- 
cation.) 


Q. (By Mr. Pickens) I show you Plaintiff's Exhibit 1-B, Mr. 
Wharton, which is a letter dated May 20, 1940. Itisa letter composed 
of five pages. It is addressed to the Reconstruction Finance Corpora- 
tion, Washington, D. C., Attention: V. C. Boggs, Esq. , and ask you 
if that is your signature on page 5, and if that is the letter that you 


just referred to in your testimony. A. Yes, sir. 

MR. PICKENS: I ask that Plaintiff's Exhibit 1-B, Your Honor, 
be admitted into evidence. 

MR. ESPEY: I object, Your Honor, on the ground that it is no 
proof in and of itself of any contract. The most it could be, I respect- 


fully submit, is the plaintiff's offer to a contract. 

THE COURT: Let me see it. 

That seems to be the case. 

MR. PICKENS: Your Honor, Iam offering this along with a lot 
of other exhibits which all together will show what we contend the oral 
agreement was. And this with the other exhibits I will show the per- 

formance of the plaintiff, along withthe part performance of the 
RFC. And I submit this document was found in the files of the RFC. 
There is no question as to its authenticity. That has been stipulated to. 

THE COURT: I can't understand how anything contained would 
bind the defendant. 

MR. PICKENS: Your Honor, if I may call your attention to our 
trial brief, page 75, it is entitled "Acquiescence."' And in that section 
are numerous cases which established the fact that under circumstances 
where parties are negotiating and someone sends a letter to the other 
party stating that this is what they understand the agreement is, that if 
that party does not respond within a reasonable time, thirty days in 
one case, a little longer time in another case, that the party to be 
charged will be bound by having ratified the agreement by acquiescence. 

Now, I propose, through this series of exhibits, I am offering 


this on the express oral contract. I am also offering it on the issue of 
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the implied in fact contract, because to prove an implied in fact con- 
tract I can only prove it by showing the acts that were performed by the 
plaintiff and the corresponding acts that were performed by the defend- 
ant. | 
And the only way I can build this house, Your Honor , I submit, 

is one brick at a time. I think if Your Honor saw all the exhibits in 
the case, it would be much easier for him to see not only the relevancy 
66 but the materiality of this document. 

Although I realize it may not be binding on Your ies this 
document of course was.admitted in evidence at the first trial. 

THE COURT: Well, as near as I can see, this communication 
could bind no one except Mrs. Roebling, this witness's client. 

MR. PICKENS: Well, Your Honor, in order to establish either 
the express oral contract or the implied in fact contract, i can only 
establish it by showing you what the parties did. | 

And I think I can show you cases in the section in| our brief, of 
which I spoke, that shows that this document would certainly be very 
material, because under certain circumstances it would bind the RFC 
by ratification by acquiescence. 

THE COURT: Well, for the present I will sustain the objection. 

* * * * 

67 MR. PICKENS: Your Honor, I wish to ask the Court's indul- 


gence for a moment; because I wish to ask the Court to reconsider his 


ruling in connection with this letter of May 20, 1940. 

THE COURT: Mr. Pickens, the Court thinks perhaps you will 
have to make additional showing before that should be received. 

MR. PICKENS: Well, may I make this additional statement, 
Your Honor, and then I will proceed with the witness. | 

At this stage, of course--let me state it this way. Whether or 
not the RFC is bound by this letter is a question of law. | This letter 
is the recollection of this witness as to the events that transpired 
shortly before May 20, 1940, that was reduced to writi | immediately 
after the events. And he sent it to the RFC. It sets forth the 
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plaintiff's understanding of what transpired at these conferences. 
Now, Mr. Espey says it is a mere offer. And I submit that if 
it were a mere offer it would still be admissible. 

68 Now I am not using this letter on any question of statute of 
frauds or any other question where I say that the RFC is bound. Iam 
saying that this is merely the plaintiff's understanding of what trans- 
pired. Of course, it is up to Your Honor at the end of the case to de- 
termine as a matter of law whether or not the RFC is bound by this 
letter in view of subsequent events. 

Now, at the first trial, of course all these documents were re- 


ceived over Mr. Espey's objection. We appealed to the Court of Ap- 


peals on several grounds. The admission of evidence by the Court, 


there was no cross appeal by Mr. Espey. 

The Court of Appeals relied on this document in its opinion. 

At page 5, at the top of the page, of the slip opinion, after referring 
to the oral contract, it said: 

"Roebling contends that the details of the contract were 
evidenced by a letter of May 20, 1940, from Roebling's attorney 
to the authorized representative of RFC setting forth the at- 
torney's understanding of the agreement." 

This letter was introduced in evidence. I thought perhaps the 
Court might have misunderstood me. I was not offering the letter at 
that time as saying that it was binding on the RFC to show our express 
oral contract. I was offering it for the purpose of showing what the 
understanding of plaintiff was as to the arrangements that had been 

69 worked out two or three days prior thereto, and of course Iam 
offering it in connection with the claims for unjust enrichment and 
implied-in-fact contract as weil. 

So I think, even if it were a mere offer, which as I understand 
was the basis of Mr. Espey's objection, it would still be admissible. 
It might not be binding on the RFC, because that would not be deter- 
mined, I assume, until the end of the trial. 

THE COURT: The Court thinks you may make further showing 
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that will indicate that it is proper. But not of itself. 

MR. PICKENS: Your ruling is, Your Honor, that you are not 
precluding me from at some time later in the trial of re-offering it? 

THE COURT: No. I think I have indicated that it may be re- 
offered when its relevancy is shown. | 

MR. PICKENS: Well, the other suggestion I had, the other 
evidence Your Honor has admitted conditionally, but you don't feel 
that that will be the proper ruling in connection with this letter, that 
the Court would admit it conditionally, and that at the proper time it 
could be-- | 

THE COURT: You may re-offer it. That has the same effect. 

MR. PICKENS: Thank you, Your Honor. I don't mean to be- 

labor the point. | 

THE COURT: No. It is all right. : 

BY MR. PICKENS: | 

Q. Mr. Wharton, subsequent to May 20, 1940, did you have 
any further conferences with representatives of the RFC? A. Yes, sir. 

Q. That you recall? A. Yes, sir. | 

Q. When was the next conference after May 20? A. Well, I 
can't tell you exact date. It was either May 21st or May 22nd, 1940. 


Q. And who was present at those conferences ? A. All the 


persons present, or representing the RFC? 

Q. Representing the RFC. A. Mr. Boggs and Me. Scott. 

Q. Were there any other individuals present at those confer- 
ences\? A. Well, yes. The surviving directors as occasion arose to 
settle with them, namely, Messrs. Bedford, Cartlidge and Conner; 
representatives of the estate of the deceased director, Chamberlain; 
and of course I, representing the Roebling estate and Mrs. Roebling. 

Q. Now will you tell the Court what transpired. A. Iam sorry. 
I should add Mr. Fountain forthe bank, the Executive Vice Breeton of 
the bank. | 


Q. What transpired at this particular conference that you are 
| 


referring to? 
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MR. ESPEY: Will you please fix the date of it as close as you 


MR. PICKENS: He has. 
A. Well, there were several conferences. The first was in connec- 
tion with the settlement of Mr. Bedford's director's note. That, as 
I said, took place either on May 21st or May 22nd, 1940, at which the 
people I have indicated were present; exclusive, of course, of the 
directors who were not involved with the Bedford note. That is, Mr. 
Bedford was present at that time and in subsequent meetings for each 


of the director's notes in question, that particular director, or repre- 
sentatives of his estate if he was a deceased director, were present 
with all the other people I have mentioned, namely, Boggs and Scott 

of the RFC, Fountain of the Trust Company, and myself for Mrs. 
Roebling and the Roebling estate. 

Q. Now, at this conference at which Mr. Bedford attended 
which concerned the Bedford note, tell us what happened at that con- 
ference, or what the representatives of the RFC did, or what you did, 
if anything, and what the representatives of Mr. Bedford did or what 
Mr. Bedford did. A. Well, as to the Bedford situation-- 

THE COURT: Who is Bedford? 

A. (continuing) Mr. Bedford was one of the three surviving directors 
at that time , who‘had been instrumental in helping negotiate the settle- 
72 ment; and who himself was involved with a disputed note. 

At that closing, on May 21, or 22, 1940, Mr. Fountain repre- 
sented this is all in the presence of each other, that Mr. Bedford had 
given a new note to take the place of his disputed note to the Trenton 
Trust Company, that it had been properly collateralized, and the list 
of collateral was furnished. Messrs. Boggs and Scott indicated that 
they were satisfied with the new note, andthe collateral which was 
pledged to secure the new note, and certified that it was in order to 
release the preferred stock A of the RFC to Mr. Bedford. The physi- 
cal arrangements were made for the delivery of that stock, the Trenton 
Trust Company preferred stock A which the RFC had, to Mr. Bedford, 
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who in turn had it transferred over to Mrs. Roebling, who in accord-_ 
ance with the understanding we had was to purchase this stock at its 


par value, $6 a share. The proceeds were then applied aencnet Mr. 
Bedford's new note, credited to his account. 

At that same time, as I recall it, Mr. Fountain delivered to 
Messrs. Boggs and Scott his letter indicating or confirming all that 
had been done by Mr. Bedford by way of giving the new ante and the 
collateral and confirming the arrangements about the $6 per share to 
be paid by Mrs. Roebling to be applied against that note. | 

Q. All right now,at about that same time, or thereafter, was 


73 there a conference in connection with the Cartlidge note ? 

A. There was, either the same date or the next day, the game parties 
involved, except now Mr. Cartlidge was involved rather than Mr. 
Bedford. The same indication of a new note in place of the old note, the 
collateralizing of the new note. I arranged for Mrs. Roebling to take 
over the A stock which the RFC was releasing to Mr. Cartlidge at $6 
a share with the proceeds to be applied against Mr. Cartlidge' s in- 
debtedness. ! 

Q. What part in the transaction concerning Mr. Cartlidge did 
you play? A. Well, I was there, at each of these transactions, for 
the purpose of carrying out Mrs. Roebling's part of the agreement. 

MR. ESPEY: I object to using the term "Mrs. Roebling’ S part 
of the agreement. : 

THE COURT: Yes. Sustained. | 

Q. (By Mr. Pickens) Well, specifically, what aia you do on 
Mrs. Roebling's behalf? A. Well, I checked all the papers that were 
present there in reference to the release of this stock by the RFC 
to each of these directors, made sure that everything was in order 
before I turned over to each of these men, who in turn turned it over to 
the bank, the checks in behalf of Mrs. Roebling for the $6 per share 
which she was giving each forthe preferred stock A which the RFC was 

releasing to each of these men as part of this arrangement. 

Q. Now, after the conference in connection with artlides, 
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was there any other conferences of a similar nature? A. Withthe 
Chamberlain estate, and with Mr. Conner. 

In the case of Chamberlain, which came along about the 22nd 
or 23rd of June, as I remember it, there was no undertaking by Mrs. 
Roebling to buy preferred A stock which the RFC was releasing to 
the Chamberlain estate, because the Chamberlain estate wanted to 
hold its preferred stock A. And no new note was given by the estate. 
That was the understanding. ~ 

Q. Now, thereafter, do you recall any conference in connec- 
tion with Mr. Conner? A. The very same sort of a conference was 
held on June 4th with Mr. Conner, the last surviving director at that 
time, who went through the same procedure with Mr. Boggs and Mr. 
Scott, Mr. Fountain, and me, to take up the questionable note with a 
new note, with pledged collateral, and the application of $6 per share 
proceeds received from Mrs. Roebling for the preferred stock A and 
released by the RFC to Mr. Conner, to apply against his indebtedness. 

Q. That was June 4, 1940? A. That is right. 

Q. Were there any other conferences held that day? In regard 
to this directors’ note dispute? A. There was a conference held on 

75 the evening of June 4, 1940, at the offices of the Trenton Bank- 
ing Company in Trenton. 

Q. Is that to be distinguished from the Trenton Trust Company ? 
A. Yes, sir. 

Q. It is a different banking institution? A. Yes, sir. The 
Trenton Banking Company was one of the executors of the estate of 
Harvey Voorhees. 

Q. Who was present, if anyone, at the conference on June 4, 
at the Trenton Banking Company, on behalf of the RFC? A. Messrs. 
Boggs and Scott. 

Q. And who else was present at that conference? A. Mr. 
Fountain for the Trenton Trust Company, Mr. Matlack, Trust Officer 
of the Trenton Banking Company, representing the bank as co-executor 
of Mr. Voorhees‘ estate, and several other officers of the Trenton 
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Banking Company, including, I think, Mr. Green, the president, and 
Mr. Rudner of a firm of attorneys representing the Voorhees estate, 
as well as myself, representing Mrs. Roebling. | 

Q. You recall the name of Mr. Rudner's firm? A. Katzen- 
bach, Gildea & Rudner. | 

Q. Now, will you tell us what transpired at that meeting. 
A. Atthat time, again I can't give you specific verbatim conversa- 
tions because there were many people participating and it lasted over 
a period of time, but in substance the representatives of the Voorhees 

estate complained about what they alleged at that| time was a 
discriminatory attitude by the Trenton Trust Company and the RFC in 
the disposition of the so-called directors’ notes situation, indicating 
that they understood that while preferred stock A was being released 
by the RFC to Messrs. Bedford, Cartlidge and Conner, and to the 
Chamberlain and Roebling estates, that nothing was being released to 
the Voorhees estate, which at that time was still in litigation with the 
Trust Company over this note. And they referred back, as I remember 
it, to a letter received from Mr. Scott of the Philadelphia office of the 
RFC which was addressed to the Trenton Trust Company and made 
available to all of the directors and the estates of the deceased direc - 
tors which indicated the circumstances under which the RFC would re- 
lease preferred stock A to the various notemakers; and which had in- 
dicated that if they made good on their notes, the stock would be re- 
leased at its retirement value forthwith, provided they did certain 
other things, which at this juncture are not important. | 

But they were complaining that under this new arrangement 
which they had heard about they were being discriminatéd against, and 
asked Mr. Scott whether the offer as contained in the letter of March 
15, 1940, was still open. Asked Mr. Boggs the same thing. As I re- 
member it, he indicated that he had no knowledge of that letter. 
Mr. Scott, I can't remember the specific response on that score, but 
my recollection was that he was uncertain or at least a bit uncertain 


as to whether that was still in effect or whether some new 
| 
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arrangement had been put into effect. But, generally speaking, Mr. 
Boggs was the spokesman for the RFC. 

MR. ESPEY: I object to "generally speaking." 

A. He was the principal spokesman. 

THE COURT: Objection sustained. 

A. Mr. Boggs said that unless, after this discussion took place, 
he told the representatives of the Voorhees estate, that unless the 
Voorhees estate recognized its obligation on this Voorhees' note, that 
the litigation would be pursued, which had already been instituted by the 
Trenton Trust Company, to collect in full, and if it did recognize its 
obligation, and either paid it or collateralized it, or otherwise placed 
it in bankable condition, that then the RFC would release preferred 
stock A to the Voorhees estate, not immediately as had been done with 
the other directors but at some future time as preferred stock A, or 
other assets pledged with the RFC, were available, along with similar 
releases to Mrs. Roebling, in the same proportion as the Voorhees 
note bore to the Roebling note in the overall group of six directors’ 
notes. 

He, however, placed a further proviso that even if that were 
done that no stock would be released, no preferred stock A would be 
released to the Voorhees estate beyond a period of five years. 

78 That is my recollection of the substance of what took place that 
night. 

Q. Now, after June 4, 1940, did you have any further confer- 
ences with representatives of the RFC? A. Well, I had conferences 
but some time thereafter. 

Q. Do you recall the next conference you had after June 4th? 
A. Well, the next as I recall specifically was the following year. 

Q. You remember the month? A. June 1941. 

With whom did you have that? A. Mr. Boggs. 
And where was that held? A. The RFC office in Washington. 
And what transpired at that time? A. Well, it is somewhat 


difficult to make it clear as to what transpired without knowing what led 
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up to. But he asked me to come to Washington, which I did. 
And at that time I endeavored to ascertain from him what the 
RFC was going to do about releasing preferred stock A or other assets 
to Mrs. Roebling in accordance with out understanding. And he told 
me that the Board of Directors of the RFC had just prior to that time-- 
I was there, I think, around the 10th or 11th of June 1941--had speci- 


| 
fically authorized, that is, the Board of the RFC had specifically 


authorized the release-- ; | 
THE COURT: Who told you that ? | 
A. Mr. Boggs, at the offices of the RFC in Washington, had 
authorized the release of 1,200 shares of preferred stock A to Mrs. 
Roebling; and that such release and transfer to her would undoubtedly 
be effected soon thereafter, but that there had been nothing indicated 
specifically as to the time when any further assets, and preferred 
stock A or other assets pledged to secure the RFC loan, would be re- 
leased, but that he would make every effort to ascertain that more 
definitely. That he promised to do on my insistence in complete fair- 
ness to Mrs. Roebling that we should know if it was possible when she 
might expect the balance of the assets, assuming that the RFC was 
properly secured. | 
Q. Were shares of stock ever released to Mrs. Roebling to 
your knowledge? A. Yes. The 1,200 shares of which Mr. Boggs spoke 
at that time were subsequently transferred to Mrs. Roebling at the end 
of January or the early part of February 1942, following a further meet- 
ing which I had in Washington. | 
Q. Will you tell us the circumstances aisandine this further 
meeting that you had in Washington. Who did you have that with? 
A. Well, I met initially with Mr. Boggs and an attorney by the name of 
Bowman MacArthur, who was one of the legal staff of the RFC at that 
time. | 
80 And subsequent to my meeting with them we went ‘to the offices 
of Mr. McGrath, who was still the chief examiner for the RFC in 


charge of this particular account. 
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Q. Will you tell us what transpired at that conference. 

A. Well, the conference had been set up as a result of the uncertainty 
of the significance or meaning of a document which the RFC had sub- 
mitted to Mrs. Roebling to be signed in connection with the transfer 

of this 1,200 shares of stock. That document had been received by 
Mrs. Roebling from the Philadelphia office of the RFC in the early fall 
of 1941, several months after I had seen Mr. Boggs in Washington in 
June 1941, and I had been told the 1,200 shares would be forthcoming 
soon. 

Mrs. Roebling sent me that document and I thereafter corres- 
ponded with both the Philadelphia office and the Washington office, Mr. 
Boggs in particular, to ascertain the meaning of certain language in 
that which purported to be a general release. 

And it was only after many months of indecision, in Washington 
and Philadelphia, that Mr. Boggs suggested that I come to Washington 
and see if we couldn't have the matter settled, and that was the prime 
purpose of my going at the end of January in 1942 to meet with him. 

Q. What transpired at that conference? A. Well-- 

MR. ESPEY: May it please the Court, it appears from the wit- 
ness's testimony that there is correspondence, and document. I submit 
that the best evidence is the correspondence and the document itself, 
rather than have the witness testify about what they mean. 

THE COURT: That is true as to the contents of the writing. 

Q. (By Mr. Pickens) Would you proceed. A. Do you want me 
to go ahead with that? 

Q. Would you tell us what transpired at that conference in Janu- 


ary. A. Well, I discussed the matter initially, as I said, with Mr. 
Boggs and Mr. MacArthur. Neither Mr. Boggs nor Mr. MacArthur 
could give me a definitive answerto my questions. Mr. Boggs, because 


in fact he wasn't a lawyer, but Mr. MacArthur was a stranger to this 
whole transaction. 

And it was following that that it was suggested that we go see 
Mr. McGrath, Mr. Boggs' superior, and see if he could give us the 


97 | 
with the plaintiff. | 
MR. PICKENS: I am offering it as part performance, Your 
Honor, both on the express oral contract and on the implied-in in-fact 
contract and on the theory of unjust enrichment as well. | 
MR. ESPEY: I respectfully object to it on the ground that it is 
showing any part performance or anything of the kind. ! 
I have no objection to Your Honor seeing it. | 
THE COURT: Just how does it show part performance ? 
MR. PICKENS: Well, we have alleged-- | 
‘THE COURT: You have it there? ! 
MR. PICKENS: We say that one of the terms of the contract 
was, Your Honor, that the Roebling note would be fully collateralized, 
ig) “and this shows that that action was taken. | 
acd MR, ESPEY: May it please the Court, no ponies has been 
shown. It is a fact that the Roebling note, from the time of its making 
way back in '33 or '34, was always collateralized. And that does not 
show any part performance or anything of the kind. | 
: 
MR. PICKENS: It shows part performance under our theory of 


Iam perfectly willing for Your Honor to see it. 


the case, Your Honor. | 

THE COURT: How does it? What is the language t there that shows 
part performance? 

MR. PICKENS: Well, the paragraph, it states the present con- 
dition of the Roebling note. And the fact that no new note was obtained 
from the estate, which was one of the conditions of the agreement that 
we have pleaded, and along with the notes of the other directors, it 
shows fulfillment of one of the conditions that, as far as the bank is 
concerned, bank is notifying our assignee on May 23rd, i connection 
with the closing in regard to Bedford and Conner and Cartlidge, it 

95 is notifying it that as far as it is concerned, the Roebling note 
is in satisfactory condition. | 

MR. ESPEY: May it please the Court, that does not show any 


part performance of any contract, does not show any daaetack RFC's 
| 
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interest in the matter of these directors’ notes, because they held 
preferred stock A in the Trenton Trust Company, was to get these 


notes in so-called bankable condition, which means not overdue, in- 


terest paid, and collateralized, and the Roebling note had always been 
in that condition from 1933 on, as has been testified here by Mr. 
Wharton, if I recall correctly, and the mere fact that the Roebling 
note is reported to be in bankable condition is not evidence of any 

’ contract with Mrs. Roebling. 

MR. PICKENS: From his point of view perhaps it isn't, but 
from the theory of our case, the Roebling note had to be in satisfactory 
condition. 

THE COURT: But has it been testified that it was that way 
since '33? 

MR. PICKENS: Well, it has been testified to, Your Honor, that 
Roebling never contested the fact that he was primarily liable on the 
note, that is true. But part of the agreement is set forth in this letter 
’ of May 20, was that the RFC had to be satisfied that the Roebling note 
was in satisfactory condition, and this is a letter from the bank to the 
RFC telling them that the Roebling note is in satisfactory condition. 

THE COURT: Well, it may be received for whatever value it 
has. 


(Plaintiff's Exhibit No. 2 for identifica- 
tion was received in evidence.) 


MR. PICKENS: Now, I offer Plaintiff's Exhibit 3, Your Honor, 
which is a similar letter from the bank to the RFC dated May 22, 1940, 
stating that the Chamberlain note is in satisfactory condition, and 
stating that no new note was obtained, which was one of the conditions 
of the agreement, and stating why it wasn’t obtained, was because of 
Mr. Chamberlain's death and they couldn't obtain a new note from the 
Chamberlain estate. 

MR. ESPEY: I object to this as having any relevancy whatever 
on an alleged contract in favor of Mrs. Roebling against the RFC. It 
shows, as is the fact, that they held the note of Richard C. Chamberlain 
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dated July 2, 1934, and that this obligation was never disputed by the 
decedent during his lifetime nor has it been anywise disputed by the 
representatives or any beneficiary of the estate since his death. That 
does not show any contract with Mrs. Roebling. | 

I am perfectly willing for Your Honor to read it, but I think it 
has no materiality, relevance, or competency with respect to the 
alleged contract. | 

MR. PICKENS: He keeps repeating the word "no contract, a 

Your Honor, and that is where we went awry during the first 
trial, because we have other issues here other than the express con- 


| 
tract. We have unjust enrichment and we have an implied-in-fact 
| 


contract. | 

THE COURT: How does this relate to that? | 

MR. PICKENS: This is one of the things that the paint con- 
tends shows part performance of this contract. | 

THE COURT: Iam unable to see how it does. ! 

MR. FICKENS: Well, Your Honor, [am handicapped because 
I don't have the letter of May 20, 1940, in evidence, so that I can show 
the Court what the plaintiff contends the oral agreement was. 

MR. ESPEY: It is my contention, Your Honor, as I have submit- 
ted to you before, that the letter of May 20, 1940 constitutes no more 
than the plaintiff's offer to a contract which was never accepted by RFC. 
And I contend that what Mr. Pickens is now offering only shows, and 
supports, the RFC's interest in getting affairs in the Trenton Trust 


Company in proper bank condition. And they had a perfectly legitimate 


interest in having the directors get their notes in proper shape, asa 


preferred stockholder, and all of that cannot in anywise support a con- 
tract in favor of Mrs. Roebling. | 
MR. PICKENS: That is his theory of the case, Your Honor. 
Our theory of the case is that all these documents, putting these notes 
in bankable condition, are pursuant to this oral agreement. And I sub- 
mit they are admissible on those grounds, and it is only at the 
conclusion of the trial that the Court is going to draw the inference of 
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whether or not there was an express oral contract or an implied-in- 
fact contract, or whether he is going to impress a quasi-contract. I 
can only build this house, as I said before, one brick at atime. And 
if Ican't put in any documents just because he argues that it doesn't 


show an express contract, then Iam ata complete loss to even start 


my case. 
MR. ESPEY: I would like to submit further with respect to all 
these claims, quasi-contract, unjust enrichment, implied contract in 


fact, and express contract, that Mr. Chamberlain's obligation on his 
note required him and his estate to keep that note in bankable condition. 
And his carrying out his obligation cannot, in my humble opinion, sup- 
port a claim of Mrs. Roebling against RFC for the Chamberlains keep- 
ing their promise to make payment and collateralize their note. 

I think Your Honor should-- 

THE COURT: That is the way it looks to me, and I will sustain 
the objection. I can't see how it helps your case. 

MR. PICKENS: All right. I will pass Exhibit 4 for the moment 
then, Your Honor. 

I wish to affer in evidence Plaintiff's Exhibit No. 5, whichis a 

similar letter from Mr. Fountain to the RFC in Washington, in- 
forming them that the following collateral has been placed as security 
against the Bruce Bedford note. Then it goes on to state: "We under- 
stand that your Corporation"--meaning RFC--"will now release to Mr. 
Bedford 4,766 shares Preferred Stock 'A' of the Trenton Trust Com- 
pany, which is also to be placed with us as collateral security for the 
new note, pending completion of the contemplated sale at $6. a share 
to Mrs. Mary G. Roebling. As soon as this latter sale has been con- 
summated, the proceeds will be applied on the above obligation, thus 
reducing it to $75,574.15." 

We claim that that shows, under our theory of what this express 
agreement is, what the implied agreement is, that that shows part per- 
formance. And, whatever Mr. Espey's theory of the case is, I think 


we are entitled to introduce these documents one at a time, as we are 
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having to do, in order to show Your Honor our theory of part perfor- 
mance, I mean, complete performance on the part of Mrs. Roebling 
and part performance on the part of RFC and these other directors. 

You must remember just because Chamberlain recognized his 
note doesn't mean that our contention of an overall agreement, which 
involved Bedford, who hadn't recognized his note, Conner who hadn't 
recognized his note, and Cartlidge who hadn't recognized his note, 
that does not preclude the fact that there could not have been an overall 

100 agreement. And we contend that this shows part performance, 
or we are offering it on that issue. 

MR. ESPEY: And Iam objecting on the ground that this letter 
offered as Plaintiff's Exhibit 5 does not support that sheonys It merely 
shows that Bruce Bedford, who was one of the directors , and who had 
disputed his note, put it in bankable condition, and that Mr. Fountain, 
the Executive Vice President of the Trenton Trust Company, was SO 
reporting to the Reconstruction Finance Corporation as the basis for 
the RFC releasing to Mr. Bedford 4,766 shares of Preferred Stock A 
of the Trenton Trust Company, which was to be sold by Mr. Bedford 
to Mrs. Roebling for $6 a share, and the cash applied on Mr. Bedford's 
note to the bank. | 

THE COURT: Let me see it. | 

MR. ESPEY: I have no objection to Your Honor reading it, but 
it shows no contract or quasi-contract or implied contract with Mrs. 
Roebling and cannot legally support such a claim. ! 

THE COURT: Objection overruled. 

What number is this ? 

MR. PICKENS: No. 5. 
THE COURT: Plaintiff's Exhibit 5 is received. 


(Plaintiff's Exhibit No. 5 for identifica- 
tion was received in evidence. ) 


MR. PICKENS: Exhibit 6, Your Honor, is notice from the 
101 Philadelphia Agency to Mr. Boggs that the conditions had been 
satisfied in regard to the Bruce Bedford note, in sas to the very 
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exhibit that you just allowed in evidence. 

MR. ESPEY: Now, then, may it please the Court, I wish to ob- 
ject, because this is attempting to prove the case in a backward fashion. 
The resolution of the Board of Directors of the Reconstruction Finance 
Corporation adopted May 17, 1940, referred to in this instrument, al- 
though available, has not been introduced in evidence; and which forms 
the basis of these actions that we have been discussing and these exhi- 
bits where the directors were putting their notes in bankable condition. 
And until that resolution of the Board of Directors of Reconstruction 
Finance Corporation adopted May 17, 1940 is in evidence to enlighten 
this whole situation, Iam objecting to the report of Mr. Boggs and 


Mr. Scott to the Trenton Trust Company that the matter has been per- 


formed. 

THE COURT: Let me see it. 

MR. PICKENS: That resolution will be introduced, Your Honor, 
and this is one reason that I suggested that we take all the exhibits, as 
the Court finally ended up doing in the first trial; because he is going to 
object to different exhibits because other exhibits aren't in evidence, 
and if I can't introduce them all conditionally, there is no place I can 
start with an exhibit. And that resolution will be introduced. But it is 
a later exhibit. 

102 THE COURT: What is it you think this shows ? 

MR. PICKENS: Well, Your Honor, thatcompletes the exhibit as 
to Bruce Bedford. The one that you admitted previously was a letter 
from the bank to the RFC, telling them the condition of the Bedford 
note. This is from the RFC to the bank advising them that all the 
prerequisites are in order to release the shares of stock to Mr. Bed- 
ford, which the previous letter shows that he sold to Mrs. Roebling. 

If you wish to abide the introduction of the May 17, 1940 resolution of 
the Board of Directors, maybe that is one way to solve this exhibit. I 
mean, I would be glad to abide Your Honor's ruling on it until I have 
introduced that. That seems to be his objection. 

THE COURT: And you propose to do that ? 
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MR. PICKENS: I will withdraw it, or I will leave it marked for 
identification and re-offer it after I have introduced this May 17, 1940 
resolution. | 

THE COURT: Yes; I think that would be better. 

MR. PICKENS: Thank you, Your Honor. 

Now, Exhibit 6-A is a letter from the bank to the REC in regard 
to the note of Chris Cartlidge, and it has the same language in it, Your 
Honor, as the last paragraph of the Bedford note. It states that: "We 
understand that your Corporation will now release to Mr, Cartlidge 
4,766 shares Preferred Stock 'A' of the Trenton Trust Company, which 

103 is also to be placed with us as collateral security| for the new 
note. This is to advise you that we today have received trom Mr. Cart- 
lidge a check in the sum of $28,596. which will apply as a further pay- 
ment on his indebtedness, thus today his note has been reduced to 
$46,736.47." | 

Now, this stock in turn was stock that was sold to Mrs. Roebling 
and which went to reduce Mr. Cartlidge's note. | 

MR. ESPEY: May it please the Court, this is merely a report 
by Mr. Fountain, Executive Vice President of the Trenton Trust Com- 
pany, to RFC that Chris Cartlidge has placed his note in bankable con- 
dition, making a payment, and so forth. It does not mention sale of the 


stock to Mrs. Roebling. It merely carries out what I explained to Your 
Honor that the RFC was going to release shares of stock to Mr. Cart- 
lidge, Trenton Trust Company preferred stock A which was to be put 
up with the Trust Company as collateral, but it turned out that Mrs. 
Roebling bought it from Cartlidge at $6 a share and the money was ap- 
plied on Cartlidge's note. ! 

THE COURT: Does that refer to the transfer to Mes. Roebling ? 

MR. ESPEY: It does not, Your Honor. 

THE COURT: In any way? 

MR. ESPEY: I cannot see it. 

MR. PICKENS: Your Honor, I would like to have you in consid- 
ering this to look at Exhibit 7, which is a further letter from Fountain 
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104 to the RFC, that further spells out that the note of Chris Cart- 
lidge has been reduced by $28,596, representing the proceeds of sale 
of 4,766 shares of preferred stock "A" of this bank to Mrs. Mary G. 
Roebling. 

MR. ESPEY: That was a sale, may I submit, by Cartlidge to 
Mrs. Roebling. 

MR. PICKENS: And the proceeds were put up to reduce the 
amount of indebtedness owing the bank. If Your Honor would look at 
Exhibit 7, he would see that it ties the two together. 

MR. ESPEY: I have no objection to Your Honor seeing the exhi- 
bits, Your Honor. 

THE COURT: I see that but I don't see what you claim for it. 

MR. PICKENS: Your Honor, the mere fact that shares of stock 
were released to these directors, of course, shows that there was some 
sort of an agreement between the RFC and these various notemakers. 
Whether it was the agreement that we contend there was, or whether it 
was some separate agreement which is the defendant's theory of their 
defense, I submit that that is a question for Your Honor, a question of 
law at the conclusion of the case. 

And all I can tell Your Honor is that these show various acts of 
performance which we hope to show you with other documents are com- 
pletely in line with our theory of the case, that this agreement was made 

105 between the RFC, the plaintiff, and these other notemakers. 

THE COURT: The objection will be sustained. You may show 

t he relevancy later. If you do, it may be re-offered. 

MR. PICKENS: Thank you, Your Honor. 

Now, as to Exhibit *, I will pass that for the time because it re- 
fers to the resolution of the Board of Directors of May 17, 1940. 

Your Honor, I offer Exhibit No. 9, which is a letter from Henry 
¥F. Walton, who was the acting manager of the Philadelphia agency, to 
the RFC in Washington. 

MR. ESPEY: Iam perfectly willing for Your Honor to see this, 


but I just cannot see where this has any competency, materiality ,or 
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relevancy to support any claim of Mrs. Roebling. It merely, Mr. Wal- 
ton reports to Mr. Boggs here in Washington of the RFC that the 
Chamberlain note didn't have to be renewed because it was already in 
good condition, as I understand this letter. | 

MR. PICKENS: I will make my comments after Your Honor 
looks at the letter. ! 
THE COURT: What do you claim for this? | 
MR. PICKENS: We claim for this, Your Honor, that this shows 
that a change of some of the conditions in the original agreement by 
waiving a new note for the Chamberlain estate and the Bitte note. 
And Your Honor will note that at the-- 
106 THE COURT: The Roebling, it says some time i the future, 
doesn't it ? | 
MR. PICKENS: Yes. And Your Honor will note that the last 
sentence says: ‘We understand that when you reply to Mr. Wharton's 
letter of May 20, 1940, you will send us a copy for the completion of 
our files.” | 
Now, in this letter they are talking about the authorization of 
May 17, 1940. They are talking about the Chamberlain note. They are 
talking about the Roebling note. And they wind up talking about Mr. 
Wharton's letter of May 20, 1940, which we say was the agreement. 
In other words, it shows an inter-office communication between the 
Philadelphia agency, which we claim Mr. Scott of that agency, along 
with Mr. Boggs of Washington, negotiated this agreement with Mr. 
Wharton, and the letter winds up about talking of Mr. Wharton's letter 
of May 20, 1940, and we say it is some evidence that this transaction 
was just one ball of wax; that it wasn't several separate transactions, 
as the RFC is attempting to claim. It also shows that the Philadelphia 
agency was aware of Mr. Wharton's letter of May 20, 1940, which was 
setting forth his understanding of what he claimed was an oral agreement 
with the RFC. | 
THE COURT: But this indicates that there had been no reply. 
107 MR. PICKENS: To that day, that is correct, Your Honor. 


106 

THE COURT: So I don't know how that is going to help you. 

MR. PICKENS: Well, as I say, this is another brick in our 
house. This shows that the Philadelphia agency and the Washington 
office were aware of the understanding as set forth in Mr. Wharton's 
letter. 

Now later on, I am going to show other action that they took in 
connection with that. But at this point I just have to take one at a time. 

THE COURT: Objection will be sustained. 

MR, PICKENS: Well, the Exhibit 10 I will pass for the moment. 
And Exhibit 11, Exhibit 11-A, I will pass, Your Honor, and Exhibit 12. 

Exhibit 13, Your Honor, is a letter from Mr. Fountain from the 
Trust Company to the RFC in Washington dated June 4, 1940, stating 
that additional collateral has been placed in back of the Conner note. 
And concludes with this paragraph. 

"We understand that your Corporation will now release 
to Mr. Conner 1,668 shares of preferred Stock 'A' of the 
Trenton Trust Company, which is also to be placed with us as 
collateral security for the new note. This is to further advise 
you that Mr. Conner today has sold the above preferred stock 
of the Bank to Mrs. Mary G. Roebling at $6. per share. The 
proceeds of that sale amounting to $10,008. has been applied 
as a principal payment on his indebtedness, thus reducing it to 
$23,500.” 

We offer that, Your Honor, as evidence of part performance 


under our theory of the express and implied contract. 
MR. ESPEY: And, may it please the Court, I object, that 
Mrs. Roebling's purchase of this stock from Mr. Conner, where she 


got the stock, cannot be used to support any of the plaintiff's claims, 
nor as part performance of a contract to take it out of the statute of 
frauds, because the consideration that she paid for the stock is not 
referable exclusively to the alleged oral contract with the RFC and 
therefore it is such evidence and such purchase of stock by Mrs. Roeb- 
ling cannot be used to support her claims, quasi-contract, implied 
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contract, and express contract, or, because the alleged onal contract, 
Iam arguing, is void under the New Jersey statute of frauds and it 
cannot be taken out of that statute of frauds under any theory of part 
performance of anything of the kind where Mrs. Roebling’ $ considera - 
tion bought stock from third parties; and where the RFC was only get- 
ting the directors of the bank in which it held preferred stock to put 
the directors’ note in bankable condition. Mrs. Roebling cannot have 
the stock and also use the same consideration to take an alleged claim 
109 out of the statute of frauds, quasi-contract or any other way. 
MR. PICKENS: Your Honor, I wish to say two things. First, 
he is not arguing any rule of evidence. He is arguing now a rule of 
substantive law, that when we get through with this case, unless we 
have shown-- If Your Honor finds it is within the statute of frauds, 
then we of course have to show you that through part performance of a 
series of connected writings or otherwise it is taken out. | That has 
nothing to do with the admissibility of this document. ! 
And secondly, I might point out to Your Honor that on next to 
the last page of the opinion of the Court of Appeals in this case, they 
indicated that the defense of statute of frauds in their opinion at this 


point was not of valid objection where we are also suing on a claim for 


quasi-contract. 
MR. ESPEY: There is no doubt the Court of Appeals said that 
last paragraph on page 12, Your Honor. But I am arguing, ‘and con- 
tending, and submitting, that no oral contract proposed by Mrs. Roeb- 
ling with Verner Boggs, a mere examiner, can be used as a basis of 
evading the Congressional intent and specification that the obligations 
of RFC have to be determined by its Board of Directors. Otherwise, 
the statute is meaningless. And especially when RFC got no direct but 


only consequential benefit from what Mrs. Roebling's money did. Mrs. 
110 Roebling's money bought stock in a company for her. And, as I 
understood counsel to say, it had been redeemed. And that makes her 
get over $200,000 for $67,000 and 200 paid up. ! 
MR. PICKENS: That is substantive law, Your Honor. That is 
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not an objection under the rules of evidence. 

THE COURT: How is this part performance to this plaintiff? 

MR. PICKENS: Well, this, Your Honor, is part performance 
of the overall agreement that we alleged that was made. We contended 
that the RFC agreed to release the stock to Bedford, Conner and Cart- 
lidge, if they put their notes in bankable condition, and their agreement 
to do so was part of the overall agreement that Mrs. Roebling would 
buy their stock at $6 a share and place the proceeds against the princi- 
pal balance due on their notes. And it certainly goes to that term of the 
contract. 

MR. ESPEY: May it please the Court, again counsel is trying 


to prove this case backwards. Counsel knows as well as I do that the 
RFC Board of Directors on March 15 passed a resolution setting forth 


the terms under which stock would be released to these directors. 


And it was sent out. 

And counsel also knows that the RFC Board of Directors on 
May 17, 1940, as referred to in some of that correspondence that Your 
Honor has read, amended the resolution slightly, and in neither one is 

Mii there any provision whatever for transfer of any stock to Mrs. 
Roebling or any mention of any agreement with Mrs. Roebling. The 
second one doesn't mention the Roeblings at all. The first one said 
specifically-- 

MR. PICKENS: Your Honor, I am going to introduce all these 
exhibits in evidence. 

THE COURT: Aren't you trying it backwards ? 

MR. PICKENS: Well, in what manner, Your Honor ? 

THE COURT: Well, if there was some resolution that controls 
it, why shouldn't we know about that before we begin to think about part 
performance or any other thing? Isn't that the starting point? 

MR. PICKENS: Well, the starting point would be about 1938 or 
"39 when the board passed the first resolution in regard to the release 
of stock to all of these directors. But I have tried to start at this point 
because heretofore, whichever way I go, Mr. Espey objects as to how I 
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start out my case. And I have to start somewhere. And : would be 


glad to take Your Honor's advice, if you want me to go back at the 
beginning with my first documents and start to introduce those, I would 
be glad to do so. But I have tried to put Mr. Wharton on the stand so 
that Your Honor would get-- | 

THE COURT: Well, it would help me, before I begin to think 
whether there is part performance or full performance, to know what 
is to be performed. 

112 MR. PICKENS: Well, that is the letter of May 20, 1940, Your 

Honor, and for the present you have excluded that. 

THE COURT: Yes. And that is the impression that this witness 
had, isn't it? | 

MR. PICKENS: No, Your Honor, it is not the impression that 
he has. He reduced the conferences that he was then having, that he 
had in the days just prior to May 20, 1940, to writing. He made a 
present record of it then, and it is not his impression now, when he 
can't remember all the details that took place on the specific dates. 

THE COURT: I say, it was his impression at the time he wrote 
the letter ? | 


| 
MR. PICKENS: That is correct. At the time of the events 


yes, Your Honor, that is true. | 
THE COURT: That is right. | 
MR. PICKENS: What we contend the contract was, and is. 
THE COURT: Well, he can't make the contract. The contract 
has to be accepted. | 
MR. PICKENS: That is true, Your Honor, but we have a right 
to show, I think, what our understanding of the contract was, since it 
was an oral.contract. And that is the best evidence that we have as to 
what the provisions of this oral contract were. | 
MR. ESPEY: May it please the Court, I say that there was no 
113 oral contract but they were trying very hard to get one. I say, 
further, that what was actually done was done in strict a¢cordance with 


the resolution of March 15, 1940 of RFC Board of Directors as slightly 
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amended and changed by its resolution of May 17, 1940 which I have in 
my hand, and which counsel, I respectfully submit, is attempting to 
avoid by not bringing out these resolutions in the first place. 

MR. PICKENS: Your Honor, they are all listed on my list of 
exhibits. 

I am going to introduce them all. 

What he wants me to do is to take two isolated incidents. 

THE COURT: I will sustain the objection. 

You may re-offer it when it becomes appropriate. 

MR, PICKENS: I will pass Exhibit 14, 15, and 16 for the 
moment. 

114 MR. ESPEY: I'm perfectly willing to have Your Honor see it 
because I object to it as showing no materiality or relevancy supporting 
the claims of the plaintiff. 

MR. PICKENS: Your Honor, Mr. Wharton has testified concern- 
ing a conference on June 4, 1940, at the offices of the Trenton Banking 
Company, and he has testified that Mr. Boggs, who, we say, negotiated 
this agreement, repeated some of the material terms of this agreement 
at that conference, and that the Voorhees Estate was objecting to what 
the RFC had done'in so far as making an agreement with Mrs. Roebling. 

This letter is from Mr. Fountain to Mr. Boggs in Washington, 
and it transmits a letter of June 12 from Mr. Rudner of Katzenbach, 
Gildea & Rudner, whom Mr. Wharton testified was at this conference 
on June 4th. 

You must bear in mind that Mr. Rudner was representing the 


Voorhees Estate, whose interests were contrary to the interests of the 


Roeblings. 
This letter was addressed by Mr. Rudner to the bank. In the 
third paragraph it sets forth in detail this conference. It says: 

‘At a conference held on Tuesday evening, June 4th, 
attended by Mr. Fountain, Mr. Boggs and Mr. Scott, acting 
for the Reconstruction Finance Corporation, Mrs. Voorhees, 
representatives of The Trenton Banking Company, and 


| 

| 
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Mr. Wharton, acting for Mrs. Roebling, we were advised that 
the plan of settlement contained in letter of the Reconstruction 
Finance Corporation dated March 20, 1940 was no longer avail- 
able to the Voorhees Estate, although it had been made avail- 
able to and consummated by Messrs. Bedford, Conner, and Cart- 
lidge, and the Estates of Richard C. Chamberlain | and Siegfried 
Roebling, and particularly that 4,766 shares of the Preferred A 
stock of the Trenton Trust Company therein set aside for the 
Voorhees Estate were no long available. Mr. Scott acquiesced 
in the statement that in writing the letter he wrote with full 
authority of the Board of Directors of the Reconstruction Finance 
Corporation. Mr. Fountain stated that he had had no formal 


word that the plan of settlement as therein outlined had been 
changed. Mr. Boggs stated that he had no knowledge of that 
letter but in any event the plan as therein ceo was no 


longer avalene to the Voorhees Estate.’ 
He then says: if | 
"Mr. Boggs stated that, as to the Voorhees Estate, it must pay 
the full amount claimed by the Trenton Trust Company, with 
interest at 3-1/2% from February 1, 1938, and that if payment 
were made on this basis Preferred A stock of the Trenton Trust 
Company would be released to it over a period of time, not to 
exceed five years, upon the basis of two shares to the Roebling 
Estate and one share to the Voorhees Estate, as determined by 
the amount realized in cash by the Reconstruction Finance Cor- 
poration from certain assets consisting of mortgages , bonds, 
and promissory notes , - the stock to be released on the basis 
of $20. 00 a share. Based upon calculations made, and on this 
basis, there might at some time in the future be released to the 
Voorhees Estate about 2,000 shares of Preferred A stock in- 
stead of the 4,766 shares fixed in Mr. Scott's letter. 

"The essence of the settlement plan as now proposed 
is that Messrs. Bedford and Conner, Directors of the Trenton 
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Trust Company, and the Chamberlain and Roebling Estates, 

of which the Trenton Trust Company is the Trustee, and Mrs. 

Mary Roebling, President and Director of the Trenton Trust 

Company, have received special benefits and concessions which 

are to be denied to the Voorhees Estate. ..." 

This letter is written by an attorney who attended that confer- 
ence which is testified to by Mr. Wharton. He wrote it to the Trenton 
Trust Company, complaining that the interests were adverse to the 
Roeblings, but he said the Reconstruction Finance Corporation had 
made an agreement with the Roeblings. 

This letter, in turn, was transmitted by Mr. Fountain to the 


Reconstruction Finance Corporation in Washington, and was found in 


the files of the RFC in Washington. 
117 THE COURT: He says that it is a proposed plan. 

MR, PICKENS: Well, he speaks of it as a proposed plan in so 
far as the Voorhees Estate is concerned, that's true. And Mr. Whar- 
ton's letter of May 20, 1940, indicates that the plan in so far as the 
Voorhees Estate was concerned, had not been consummated. So this 
letter that was taken from the files of the RFC in Washington corrobo- 
rates Mr. Wharton's testimony of the conference on June 4, 1940, and 
shows that someone whose interests were in direct conflict with the 
Roebling Estate is complaining because the Roebling Estate has made 
an agreement with the RFC. This letter was found in the files of the 
RFC. 

THE COURT: Yes, but this doesn't speak of a plan that is agreed 
to but a proposed plan. 

MR. PICKENS: Well, it doesn't speak of a plan that has been 
agreed to concerning the Voorhees Estate, because that estate never 
did come into the overall plan. 

I am saying that the letter is admissible, Your Honor. The 
weight that is to be attached to it is something else, like-- 

MR. ESPEY: I might add, Your Honor, that it is a carbon copy, 


and the letter itself contains purely hearsay statements. There 
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is no verification. | 
THE COURT: Yes, it is hearsay, in any event. | 
MR. PICKENS: I think it is admissible, Your Honor, at this 
118 stage of the game to show that the RFC in Washington had notice 
that the Voorhees Estate was contending that an agreement had been 
reached as to the Roebling Estate, and that they were complaining about 
it. | 

Now, I am going to introduce evidence beyond this. ! But I think 
at this time that it is admissible, because it was found in the files of 
the RFC. Its authenticity is not questioned, and I think that it is rele- 
vant. | 

THE COURT: Well, if you wanted a recitation of these matters, 
you would have to have this witness here so he could be cross-examined. 

MR. PICKENS: Well, I am offering it on the theory that the 
Reconstruction Finance Corporation was put on notice of what the 
‘Voorhees Estate was complaining about, the plan having been consum- 
mated with the Roebling Estate. | 

THE COURT: Objection sustained. 

MR. PICKENS: I assume that Your Honor's ruling ' will be the 
same, but I will offer Plaintiff's Exhibit No. 19, which is a letter from 
Mr. Scott in Philadelphia to Mr. Fountain, thanking him for a copy of 
this letter regarding the claim of the Voorhees Estate, and stating that 
since he has already sent a copy to Mr. Boggs, it is not necessary to 
transmit a further copy tothe Washington office. | 

MR. ESPEY: Again saying I have no objection to Your Honor 
seeing it, but I do not see how it supports any claims of Mrs. Roebling. 

119 I object to its competency, materiality and relevancy. 

MR. PICKENS: Iam only offering it, Your Honor, to show that 
the RFC in Washington was on notice as to what the Voorhees Estate 
was contending. I am not offering it for anything other than to show that. 


THE COURT: Objection sustained. | 
* * * 
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Washington, D. C. 
Monday, December 7, 1959 


* * * * 


122 MR. ESPEY: There is one proposition which is not yet 


in the record, Your Honor, and that is the fact that the Board of Direc- 
tors of RFC never authorized this alleged obligation or obligations to 
plaintiff. 

MR. PICKENS: Well, of course we contend they did. So that 
is a matter of substantive law that is going to have to abide the trial. 

MR. ESPEY: I have to make a record. I think I will have to 
put an objection of record on the face of the statute as we found it. 

But I do think that the number two there should be considered on the 
face of the pleadings without further proof. 

THE COURT: They don't plead this authorization, you mean? 

MR. ESPEY: No, I didn't want to say that, Your Honor. 

123 As to number two, it appears on the face of the record, the suit, 
each claim is for $100,000. And this being a suit against the Govern- 
ment, as is held in the cases now, and this Court's jurisdiction being 
limited to civil claims against the Government against $10,000, I re- 
spectfully submit that this Court does not have jurisdiction over these 
claims of plaintiff. 

MR. PICKENS: Well, we concede, Your Honor, that of course 
we have asked for an accounting. And we think we are entitled to ap- 
proximately $190,000, just so there is no dispute about the amount in- 
volved. But whenever Your Honor wants us to argue, we will argue it. 
I don't think this case supports him, but I will argue that later. 

* * * * 

125 THE COURT: Of course this is a suit against the United States. 
There isn’t any question about that, is there? 

MR. PICKENS: Well, Iam not so sure about that, Your Honor. 
Most of these cases, two Supreme Court cases, have distinguished the 

126 RFC from government departments. So I think maybe we better 
have full argument on the entire thing. I think if we tried to proceed-- 


| 
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unless Your Honor wants to abide the hearing of all the testimony. 

THE COURT: I was just thinking, that to.save the Court's time, 
and your time, Mrs. Espey's time, that we ought to know what you 
claim by way of authorization, if authorization is necessary, before 

| 


spending the time on other branches of your case. ! 

MR. PICKENS: As Your Honor wishes, but of course ‘it is our 
contention that authorization is not necessary in corinection with 
implied-in-fact and quasi-contract. Quasi-contract is imposed on 
even government municipalities and eee by the Federal Court on 
the City of New York. | 

THE COURT: You can do that all right, but the Government 
cannot be sued except by its consent. 

MR. PICKENS: Well, Your Honor, the RFC can be sued with- 
out its consent. I mean, I have Supreme Court cases to that effect. 

I might say this case here, I don't think sustains-- 

THE COURT: Because in the original Act it provided that ney 
could sue and be sued. ! 

MR. PICKENS: That is correct. 

THE COURT: Without that, however, they couldn't be sued. 

MR. PICKENS: That is correct. 

* * * 
Washington, D. C. 
Tuesday, December 8, 1959 
* : 4 * * | 
133 THE COURT: The Court is of the opinion that immunity does 
not exist for this defendant. ! 

So, you may proceed, Mr. Pickens. 

MR. PICKENS: May it please the Court, Your Honor, with 
your permission, I would like to address the Court further in connec- 
tion with this letter of May 20, 1940. I have done some further re- 
search of law and there are two or three authorities that I would like 


to call to the Court's attention. 
* * f * 
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142 MR. PICKENS: * * * 

We do not contend that the letter in and of itself is the contract, 
pecause there was a later modification. But we do say, Your Honor, 
that we are entitled to the introduction of this letter. We are offering 
it for the purpose set forth in Section 1073 of Wigmore, which says that 
the failure to reply under such circumstances may result in acquies- 
cence by silence, and I think that, in order to start from some begin- 
ning, that we are entitled to have this letter in evidence. 

I would like to read the letter so that I may protect my record 
as to whichever way that Your Honor rules. 

This is dated May 20, 1940, addressed to the Reconstruction 
Finance Corporation, Reconstruction Finance Corporation Building, 
Washington, D. C., Attention: V. C. Boggs, Esq. 

"Dear Mr. Boggs: 

"By way of confirming the various arrangements made 
between Messrs. Bedford, Conner and Cartlidge, Mrs. Roeb- 
ling, the Trenton Trust Company, hereinafter referred to as 
the Bank, and the Reconstruction Finance Corporation, herein- 
after referred to as the Corporation, for the disposition of the 
several so-called ‘directors’ notes’ held by the Bank and the 
Preferred A stock of the Bank, now held by the Corporation, I. 
beg to advise you as follows: 

"4. Messrs. Bedford, Conner and Cartlidge will forth- 
with recognize their obligations to the Bank upon their respec- 
tive notes and will pay or secure the same, or otherwise place 
them in proper bankable condition. In consideration of their 
so doing, the Corporation will release to them Preferred A 
stock of the Bank in amounts equivalent to their respective ob- 


ligations. 
"9, Mrs. Roebling will purchase from Messrs. Bed- 


ford, Conner and Cartlidge their Preferred A stock, together 
with all accrued dividends thereon to the date of purchase, at 


the rate of $6.00 per share; payment to be made to each upon 
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the proper transfer and delivery to Mrs. Roebling of share 
certificates for said stock. It is understood, of course, that 

all charges in connection with the transfer and delivery of this 
stock, such as stock transfer stamps, etc. , will be paid either 
by the Corporation, or the men in question, or both, and that the 
only amounts required to be paid by Mrs. Roebling are the pur- 
chase prices aforesaid. The amounts received for the purchase 
price of this stock are to be applied on account of the notes held 
by the Bank. 

"3. The Corporation will release to the Chamberlain 
estate its share of Preferred A stock of the Bank when its note 
to the Bank has been paid or properly secured. It is my under- 
standing that the Chamberlain estate does not desire to sell its 
stock, and there is no undertaking by Mrs. Roebling to purchase 
the same. | 

"4. The Corporation and the Bank will give the Voorhees 
estate until tomorrow, May 21st, to recognize its obligation to 
the Bank upon Mr. Voorhees' note and to pay or secure it, or 
otherwise place it in bankable condition. If such is done, the 
Corporation will undertake to release to this estate its share of 
Preferred A stock of the Bank, if and when the balance due upon 
the $2,000 ,000.00 note of the Trentrusco Corpobaltan, held by 
the Corporation, justifies the release of such stock. If and 


when such stock is released, however, the Voorhees estate and 


Mrs. Roebling are to share in it in the same proportions as the 


original Voorhees and Roebling notes bear to the whole amount of 
the several directors’ notes, until each has received the full 
amount of stock to which each is entitled. If the Voorhees es- 
tate does not recognize its obligation, or otherwise comply with 
the conditions above mentioned, by tomorrow, the present liti- 
gation between it and the Bank is to be continued to a final con- 
clusion. If such is necessary, the Voorhees estate will receive 
no Preferred A stock, or any other assets, from the Corporation 
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and all of the remaining Preferred A stock, or other assets, of 
the Corporation to be released will be released ultimately to 
Mrs. Roebling. 

"5, The Corporation will release Preferred A stock to 
Mrs. Roebling, either proportionately with the Voorhees estate, 
or, in the event the Voorhees estate does not participate, all of 
it, as mentioned above, if the note of the Roebling estate is 
paid or properly secured, of otherwise placed in bankable con- 
dition; such stock to be released, from time to time, as suffi- 


cient equity for that purpose accrues in the collateral originally 
pledged with the Corporation to secure the $2,000 ,000.00 loan 
of the Trentrusco Corporation. The Corporation” --meaning 


the RFC --'"further agrees that the resolutions passed by the 
Trust Committee and the Board of Directors of the Bank on 
Thursday last, to the effect that no objections will be interposed 
tothe release of such stock to Mrs. Roebling upon condition that 
she give the Bank a satisfactory agreement to indemnify and 
save it harmless against the release of such stock to her, are 
sufficient authority to it to release such stock to her. It is 
understood, of course, that certified copies of such resolutions 
will be filed by the Bank with the Corporation forthwith. 

"6, The Corporation further agrees to refund to Mrs. 
Roebling and any other Directors, or their estates, the 
amounts paid by them toward the expenses of the recent fore- 
closure proceedings, whereby the Corporation acquired title 
to the assets originally pledged with it by the Trentrusco Cor- 
poration to secure its $2,000,000.00 loan. 

"7, The interests of the Chamberlain and Voorhees es- 
tates, Messrs. Bedford, Conner and Cartlidge and Mrs. Roeb- 
ling in the so-called 'free assets' still retained by the original 
trustees shall continue as heretofore, subject to any further 
payment, or payments, therefrom which may be properly 
chargeable thereto, and, as liquidated, shall be distributed, 
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from time to time, to the several beneficiaries in their respec- 


tive properties in such manner as each beneficiary shall direct. 

"8. Insofar as Mrs. Roebling is concerned, jit is under- 
stood and agreed that all of her undertakings with respect to the 
purchase of Preferred A stock of the Bank are conditioned upon 
the other parties in interest performing their several undertak- 
ings and agreements, as outlined above. 

"9. It is also distinctly understood and ered that all of 
the parties in interest shall do everything that is or may be re- 
quired to better effectuate the purpose of this understanding. 

"If I have not correctly set forth your understanding of 
the entire situation, or if you have any questions with regard 


thereto, you will please communicate with me as soon as possible. 
"Very truly yours," signed T. Girard Wharton. 

And on the front of which is marked or stamped, "File," and up 
in the corner is a written notation 'Trentrusco Corporation, Trenton, 
NJ." | 

This letter, Your Honor, was taken from the files of the RFC. 

THE COURT: Mr. Pickens, has it been shown who Mr. Whar- 
ton, the witness, represented when he wrote that letter ? I 

MR. PICKENS: Well, he testified, Your Honor, that he first 
represented Mr. Siegfried Roebling, and that subsequent to that tine , 
in connection with this directors’ note problem, at all times that he has 
represented Mrs. Roebling, the plaintiff. I mean, he testified to that 
effect. | 

THE COURT: But he does not, and did not, represent the other 
persons mentioned in the letter? | 

MR. PICKENS: No, he did not represent Mr. Bedford-- 

THE COURT: He did not purport to represent any of these 
people whose rights are said to be involved except Mrs. Roebling? 

MR. PICKENS: That is correct, Your Honor. ! 

148 THE COURT: How could he bind all of the others? 
MR. PICKENS: Well, I mean this letter in and of itself could 
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not bind the others, that is true. And the RFC, of course, is not bound 
by this letter unless it is found that they were bound by ratification or by 
approval or by acceptance in some manner. But we can show that these 
various acts of performance on the part of Mrs. Roebling, and the 


other directors, these other notemakers and directors and Mrs. Roeb- 


ling completely performed their part of what we contend the agreement 


was, and the RFC, Your Honor, in two instances, three instances at 
least, partly performed. They released 1,200 shares of stock to Mrs. 
Roebling. It was authorized in June of 1941 and finally transferred in 
February of 1942. 

THE COURT: Did they fully comply with the understanding of 
the witness mentioned in the letter? 

MR. PICKENS: No. They have not fully complied, because 
those 1,200 shares, their retirement value was approximately $24,000. 
And under the terms of the agreement Mrs. Roebling would be entitled 
to, we contend, on the accounting, would show that she was entitled to 
approximately one hundred seventy-odd thousand dollars. We claim 
that they performed partly, in that they gave some shares to her, for 
which there is no other explanation. The RFC has no other explanation. 
They also refunded to her the expenses that they had required her to 
pay in connection with the foreclosure. 

149 THE COURT: Well, according to your theory, the RFC was 
bound as to the matters relating to these other parties, as well as 
Mrs. Roebling. 

MR. PICKENS: That is correct, Your Honor, and the RFC per- 
formed within two weeks as to the other parties. 

THE COURT: How could he bind these other parties? 

MR. PICKENS: Well, his testimony was that he had negotiated 
with the other parties and with Mr. Boggs in an attempt to reach an 
overall settlement. Some of these other parties were at loggerheads 
and they could not, all of them, be gotten in the same room at the 
same time because of the clash of personalities and otherwise. 

THE COURT: How could he purportto speak for them, if 
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they were at loggerheads ? | 
MR. PICKENS: He could purport to speak for them for this 
reason, Your Honor: The negotiations completely fell, or were about 
to collapse, because, we will show, the RFC agreed that they would 
release these shares of stock to these other directors if they recognized 
their notes, but the other directors had to immediately repledge this 
released stock with the bank. And they said that that put them ina 
worse position than it did before. And in order to aidthe RFC and the 
other directors in working out what we contend is the overall agreement, 
Mrs. Roebling agreed to buy the stock from the other directors at $6 
a share; with the money, these other directors would turn around and pay 
150 the bank, which would reduce their principal, the principal amount 
on their notes. ! 
And, as Your Honor saw from some of the exhibits , Mr. Wharton, 
representing Mrs. Roebling was in on every closing. He was in to turn 
over the check to the three directors for their stock, to see that the 
papers were in proper order, and that the other directors in turn turned 
the money over to the bank. So he was in on the transaction from the 
beginning to the end. And he was in on every closing in connection with 
this directors’ note problem, because Mrs. Roebling was the one that 
furnished the collateralizing consideration in order for the RFC to get 
these other directors to go along. | 
Mrs. Roebling was a part and parcel of this overall agreement. 
Without her, under our contention, there would have been ng agreement. 
There would have been no release of stock to any director. | 
THE COURT: It is difficult for me to understand how in writing 
the letter he can bind Bedford, Conner, and Chamberlain and the other 
persons involved. | 
MR. PICKENS: We are not contending, Your Honor, that by 
writing the letter he can bind them or the RFC. | 
THE COURT: Then how could it be a contract? 
MR. PICKENS: This thing in and of itself, Your Honor, is not 
a contract. And even if it were only an offer, it would be admissible. 
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It does not have to be a contract to be admissible in evidence. 

THE COURT: I understand that part. 

MR. PICKENS: And we are not saying that this in and of itself 
was the contract. 

THE COURT: I thought that you were going to prove that it was 
the contract because it had been acquiesced in. 

MR. PICKENS: Agreed to. We are going to prove that the terms 
set forth herein, that is correct, Your Honor, if it is not an express 
oral contract, we are going to prove that it is an implied-in-fact contract 
by showing complete performance by all the parties except RFC, and 
part performance by the RFC. But to be admissible in evidence, as 
most of the authorities on evidence show, we don't have to show that 
this letter in and of itself binds the RFC. 

THE COURT: I could understand your proposition better if the 
controversy were only between the RFC and Roebling. But he purports 
to bind other parties, and apparently had no authority to do that. 


MR. PICKENS: Well, he, of course, had bargained, or had ne- 
gotiated with the other parties, and had reached agreements with them, 


and the only reason-- 

THE COURT: Did he write this letter to the others to bind them 
too? 

MR. PICKENS: I cannot answer at the moment whether a copy 

152 of this was sent to the other parties. But, Your Honor, within 
a matter of three or four days the RFC performed as to three of the 
other parties, and within two weeks they had performed as to the fourth 
party. 

THE COURT: You mentioned a few minutes ago that they did not 
perform fully. 

MR. PICKENS: Asto Mrs. Roebling. They performed as to 
everyone else except Mrs. Roebling. And they performed partially as 
to her by the release of 1,200 shares which the RFC can't explain any 
other way. And I think we can show it is in accordance with the terms 


of this agreement. And they performed by the repayment of the 
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foreclosure expenses to Mrs. Roebling. And when these resolutions 
of the bank and the Trust Company were delivered to the RFC , they 
accepted those resolutions. They didn't question them. We found 
those resolutions in the files of the RFC as well. So we contend there 
has been substantial partial performance by the RFC, and of course 
complete performance by Mrs. Roebling and all the others. 

MR. ESPEY: May I be heard with respect to that letter ? 

THE COURT: Yes. | 

MR. ESPEY: In the first place, I respectfully submit that these 
documents which have been marked for identification should be in the 
possession of the clerk. i 

153 In the second place, I still insist that the plaintiff is trying to 
prove this case backwards. This letter was addressed to Reconstruc- 
tion Finance Corporation, attention V. C. Boggs, Esq. And the plain- 
tiff argues that there was acquiescence in it by silence. | You can't have 
acquiescence by a party, the RFC, unless knowledge is brought home 
to the RFC and the RFC in [is] its Board of Directors. _ 

I respectfully submit that the mere fact that this letter was 
found in the files of the RFC is no evidence of notice to the RFC Board 
of Directors; and that before it could properly be received as evidence 
against the RFC there would have to be either knowledge on the part of 
RFC Board of Directors or proof that Verner Boggs was authorized 
by the RFC Board of Directors to enter into any such arrangement as 
is attempted to be proved here. | 

Now I have insisted, Your Honor, before, that the RFC Board 
of Directors, and it is not yet in evidence, on March 15 passed a reso- 
lution authorizing the release of certain shares of stock to various 
people, other than the Roebling estate, which it expressly so stated, 
and that on May 17 the RFC Board of Directors authorized release of 
stock to Cartlidge, Bedford, Conner, and Chamberlain pon placing 
their notes in bankable condition, Verner Boggs and Mr, Scott to check 


the details, without even mentioning the Roeblings; and that what was 
actually done was in strict accordance with the resolution of the Board 
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154 of Directors of RFC, and that this was an added effort by the 
plaintiff to use the consideration she put up to buy the shares from 
Messrs. Bedford, Cartlidge, and Conner to support this alleged oral 
contract with RFC through Verner Boggs, whom I have insisted all 
along had no authority and the Board of Directors never gave him any 
authority. 

Until some proof is in this record that RFC Board of Directors 
had knowledge of this situation, or there is proof in this record that 
the RFC had authorized Verner Boggs to enter into some arrangment 
with Mrs. Roebling, which I insist it did not, I respectfully submit that 
this letter, which admittedly was the resume of Mr. Wharton from a 


number of conferences prior to the drawing of this letter, is not admis- 


sible as evidence of a contract, and it is not admissible against RFC on 
the ground of ratification until proof of notice of the Board of Directors 
is shown or proof is shown that the RFC Board of Directors gave Ver- 
ner Boggs authority to make this arrangement which is set out here. 

I hope Iam right. But it seems to me, Your Honor, that this 
letter in the present state of the record is not admissible. 

MR. PICKENS: Well, I submit, Your Honor, he is still arguing 
substantive law. He says I can't introduce this document until I show 
the authority of the RFC, until I show the RFC is bound. AndI submit 

155 that that is substantive law. That is Your Honor's province to 
decide at the end of the case, if after all of the evidence we have put in 
on part performance, on acquiescence, on ratification, it is a matter 
of law as to whether or not this contract is binding on the RFC. 

He is asking me to put in evidence which, I suppose, goes to his 
defense. But I submit that, to try and establish my prima facie case, 

I am entitled to have this letter admitted in evidence for what it is worth. 

THE COURT: Well, at the time I denied admission of the letter 
I indicated that I would receive the evidenceto show how the letter be- 
came binding on the RFC, and when that evidence came in, that this 
letter might be again offered in evidence. The Court will adhere to that 
ruling. 
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The effect of the ruling, as I intended, is that before it is re- 
ceived in evidence there must be showing in the record that it does bind 


the RFC. Otherwise it has no place in the case. 

* * * 

156 T. GIRARD WHARTON 
resumed the witness stand and further testified as follows: | 

BY MR. PICKENS: | 

Q. Mr. Wharton, I show you Plaintiff's Exhibit 84 bor identifi- 
cation, which is a letter from you to Mr. Boggs dat ed May 17, 1940. 
First, I will askyou to read it carefully to yourself. A. What was the 
question ? | 

THE COURT: I think he just asked you to read it. 

THE WITNESS: I have, Your Honor. 

Q. (By Mr. Pickens) AndIask you, Mr. Wharton, if that re- 
freshes your recollection as to the approximate date of your last con- 
ference with Mr. Boggs prior to May 1940. A. Well, I know I had 
my last conferences, conferences with all of these parties, prior to 
May 17, when I wrote this letter to Mr. Boggs, and it wasia few days 
before that that the last of the conferences was concluded. 

157 THE COURT: No. You must answer his question. | 

THE WITNESS: Iam sorry. | 


. (By Mr. Pickens) Does this refresh your recollection as 
| 


to the minor date ? 
THE COURT: I think he should have the question read, and then 


give direct answer to that. 
(The question was read by the reporter as follows: | 


Question: AndIask you, Mr. Wharton, if that =o your 
recollection as to the approximate date of your last conference 
with Mr. Boggs prior to May 1940.) | 


A. Yes, sir. ! 
Q. (By Mr. Pickens) What is your recollection as to the ap- 
proximate date of that conference? A. You mean the last conference ? 


Q. The last conference prior to May 20, 1940. A. ee it was 
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several days prior to this letter of May 17, 1940 to Mr. Boggs. I 
would say, about the 15th of May 1940. 
Q. lIask you if this refreshes your recollection as to what 


Mr. Boggs said to you at this conference on or about May 15, 1940. 
A. Not this letter, as such. 

Q. LIask you to look at Plaintiff's Exhibit 84 marked for iden- 
tification and read it to yourself. A. I read it. 

158 Q. lask you if that refreshes your recollection as to anything 
that Mr. Boggs said at this last conference on approximately May 15, 
1940? A. Yes, sir. 

Q. What do you remember that Mr. Boggs said to you on that 
date? A. Well, again, I can't recall it verbatim. 

MR. ESPEY: I object, until Mr. Boggs' authority is shown to 
bind the RFC. 

THE COURT: You may answer. 
4. But as the last day Isaw Mr. Boggs before May 20, which was at 
the Trenton Trust Company in Trenton about the 15th of May, we at that 
time, as I understood it-- 

THE COURT: The question was what Mr. Boggs said. 
A. Well, Mr. Boggs, as a result of our conversation, indicated to me 
that-- 

MR. ESPEY: I object, Your Honor, to the indication. 
A. Well, said to me that he would return to Trenton. 

THE COURT: Go ahead. What did he say? 
A. He said that he would return to Trenton for the purpose of carrying 
out this arrangement with me and I was meanwhile to see Mrs. Roeb- 
ling and arrange to have checks and other documents in order to carry 
out this understanding which we had, with the RFC and the other direc- 
tors. And he was to let me know when he would return to Trenton. 

159 It was following that that I was advised that he would be back on 
the 21st of May. 

And I wrote the letter to him on May 17 in which I told him that 
I had been advised by Mrs. Roebling he was returning to Trenton 
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on May 21st. | 
Q. (By Mr. Pickens) Do you remember anything else that he 
said to you at that last conference approximately around May 15? 
A. Well, it was all directed to me about coming back to Trenton to 
carry out what was to be done. | 
Q. What did he say was to be done, if anything ? A. Well, what 
was to be done, by all the parties, as I set it out in my letter, we had 
been discussing that for a considerable period of time, that day and 
prior days. Ican tell you what he said both on that date and other days. 
THE COURT: You must answer the question. He 1 just asking 
you about one conversation. | 
Q. (By Mr. Pickens) What did he say other than what you have 
indicated about the arrangements for coming back to Trenton? What 
else did he say to you on that day, the day of the last conférence? 
A. Mr. Pickens, I cannot say that all the terms of the agreeme nt were 
entered onthat-- | 
THE COURT: No. | 
THE WITNESS: Iam sorry. | 
160 THE COURT: He asked what he did say, and if you don't remem- 
ber, you must indicate it. | 
THE WITNESS: Well, I know that he did say he would be back 
to Trenton for the purpose, with me and the others, of carrying out 
these agreements that all had undertaken to do. That was done on the 
last day. | 
MR. ESPEY: I object to the statement of agreements and move 
it be stricken out. 
THE WITNESS: He said, I said. 
THE COURT: Yes; that may go out. 
Q. (By Mr. Pickens) Now, other than that, what did he say to 
you on that last day? A. I cannot remember. 
Q. Can you remember anything else that he said other than 
concerning-- A. You mean on the last day that he was in Trenton, or 
during those series of conferences I had with him and the others 
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immediately prior to that ? 

Q. I mean at the last conference that you have testified about, 
at the last conference of the series that you had with him and the other 
directors, or the other notemakers. A. May I have the question re- 
peated, please? 

THE COURT: Restate the question, please. 

Q. (By Mr. Pickens) Would you tell us, if you can recall, 
what Mr. Boggs said to you at the last conference which you have testi- 

161 fied was on or about May 15, 1940, the last conference of a 
series of conferences that you had with Mr. Boggs and others, concern- 


ing the directors’ note problems, the last conference of that series of 


conferences, what did Mr. Boggs say to you? A. AsI said before, he 
said that he would be back in Trenton shortly for the purpose of putting 
into effect with me and the others all of these arrangements which we 
had worked out. At that particular meeting, that last meeting when he 
left me in Trenton, we did not go over step by step, as I recall it, all 
the details. 

THE COURT: No. The question was what did he say. 

THE WITNESS: That is all I can tell you about the last confer- 
ence. 

Q. (By Mr. Pickens) Do you recall approximately the date of 
the next to the last conference, the conference just prior to the one 
that you have testified to? A. The conferences were held daily prior 
to that. Over a period of days. 

Q. My question is: Can you tell me approximately the date of 
the next to the last conference? A. Well, Iam quite certain it would 
have been the day before, that last day. If it was about the 15th, it 
would have been the day before the last day. 

Q. May 14, 1940? A. Yes. If the 15th was the last day, it 

162 would be the 14th. 

Q. Can you tell me anything that Mr. Boggs said at the confer- 
ence, the next to the last conference, on or about May 14, 1940? 

A. Well, by that time-- 
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THE COURT: No; no. Just answer the question. | 

THE WITNESS: He agreed at that time, or said at that time-- 

MR. ESPEY: I object. 

THE COURT: Not what he agreed. 

THE WITNESS: He said at that time that if these direct ors, I 
am quoting him now, if all these directors would make good on their 
notes,.in effect, in other words, either place their present notes in 
pankable condition or properly secure them, or pay them UP, Iam 
speaking now of Messrs. Bedford, Cartlidge-- 

THE COURT: No, not who you are speaking of. | 

THE WITNESS: I mean, Mr. Boggs’ conversation. 

THE COURT: Tell what he said. ! 

THE WITNESS: He said if those three gentlemen would do that, 
that the RFC would release stock, preferred stock of the Trenton Trust 
Company which it was then holding, to them in the ratio of so many 
shares of stock, that is retired value of $20 per share, for the amounts 
which were due on the principal of their notes. At the same time, the 

163 RFC would release to these directors-- | 

MR. ESPEY: I object to any agreement. | 

THE WITNESS: I am trying to tell you what Mr. Boggs said to 
me that the RFC would do. | 

MR. ESPEY: I respectfully submit, Your Honor, that you can- 
not have a man testify as an agent for a defendant until you prove the 
agency. | 

THE COURT: Well, the Court will require that to be shown, of 


course. 


MR. ESPEY: Yes, sir. ! 

THE COURT: Proceed. | 

THE WITNESS: If that were done, the RFC would release the A 
stock and would also return to them or any of them who had paid his 


proportionate share of foreclosure expenses, of course, as required by 
the RFC, that would be refunded to them,as part of the arrangement. 
As to the Voorhees estate, he said that unless the Voorhees 
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estate was willing to recognize its obligation immediately as part of 
this overall arrangement, that he would insist, RFC rather, would in- 
sist that the Trenton Trust Company would continue with the litigation 
which had already been instituted in the New Jersey courts against the 
Voorhees estate and enforce payment of its note if possible. On the 
other hand, if the Voorhees estate would recognize its obligation, then 
164 the litigation could be discontinued by the bank and it, too, 
would receive preferred stock A from the RFC, but not on the same 
terms as Mr. Bedford, Mr. Cartlidge and Mr. Conner. It would be 
released to the Voorhees estate, or other assets would be released in 
in lieu of A stock, if and when the condition of the loan account, the 
$2,000,000 loan account, justified, but it would be released only in 
proportion with Mrs. Roebling, in the same proportion rather, as the 
Roebling note and the Voorhees' note bore to all the so-called directors' 


notes. 


He also indicated that the proportionate share of foreclosure 


costs would be refunded to the Chamberlain estate and to Mrs. Roebling, 
as those two had already paid their proportionate share of the foreclo- 
sure, as of course required by the RFC. 

Finally, as to the RFC commitment, that the RFC, depending 
on what the Voorhees estate did, would release to Mrs. Roebling as 
conditions permitted, conditioned on the loan account, the $2 ,000 , 000 
loan account, the preferred stock A of the Trust Company or other assets 
which had originally been pledged to secure that loan, as the condition of 
the account permitted, proportionately with the Voorhees estate, the 
Voorhees estate gave up, or if not all of the remaining collateral if 
there was any and as the loan account permitted, in substance. 

Of course in the conversation with him, and that I had made 

165 clear to him through Mrs. Roebling, that she would purchase-- 

THE COURT: No. The question was not what Mrs. Roebling. 

Q. (By Mr. Pickens) Do you recall anything else he said? Let 
me ask you this: Do you recall what you told Mr. Boggs at this confer- 
ence? A. Well, in this conference I indicated to him, or said to him, 
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that Mrs. Roebling was willing, even though the preferred | istock A had 
no market, to buy from these directors who wanted to sell the shares of 
A stock which were released to them, would buy those shares at $6 a 
share in order to make a market for it. And Mr. Boggs told me that 
that was acceptable but the proceeds of the sale would have to be applied 
against the indebtedness of the several directors, even thongs they ad- 
mitted liability, full liability on the notes and pledged other collateral 
with those notes. 

I told him that Mrs. Roebling would purchase the stock but with- 
out expense to her, other than the purchase price; that the! expense of 
the stock transfer stamps and the like would have to be borne either by 
the RFC or by the directors themselves. | 

Of course, I told him too, very definitely, and he didn't question 
this at all, that Mrs. Roebling's undertaking to do this, that is to say, to 
buy the stock, was definitely conditioned upon all of the parties doing 

166 what each of them had told me, that is, the individual directors, 
and the Chamberlain estate, and the RFC, would do, as part of this 
overall estate arrangement. She would not buy this stock unless all of 
the directors recognized their obligations to the bank, and the RFC, 
of course, released stock and performed its part. | 

Q. During any of these conferences that took place, May 15, 
May 14, or shortly before that, did you represent anyone | other than 
Mrs. Roebling? A. I represented the Roebling estate, and the Trenton 


Trust Company as executor of the Roebling estate. | 

Q. Who represented Mr. Bedford? A. In these last conferences 

Mr. Bedford was the spokesman for himself, for Mr. Cartlidge and for 

Mr. Conner. They were away at the time. They had employed counsel 
some time earlier but, in those last conferences, he himself was con- 
ducting negotiations for them, with Mr. Boggs, with the RFC, Mr. 
Fountain for the Trust Company, and with me, and Chamberlain, son 
of the deceased notemaker Chamberlain, who was attorney for his 
father's estate. | 

Q. Was the Trenton Trust Company se a a iin these 
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conferences? A. By Mr. Fountain. 
Q. What position did he hold, do you recall? A. I think I testi- 
fied the first day Executive Vice President. 
167 Q. Was a record ever made of this conference that you had with 


Mr. Boggs on May 14 or May 15? Was it ever reduced to writing? 
A. By me when I wrote the letter of May 20. 

Q. 1940? A. 1940. 

Q. And did you purport to represent the other notemakers dur- 
ing any of these conferences? A. No; that wasn't necessary. Mr. 
Bedford was speaking for them and was fully advised of this letter. 

Q. Did you purport to represent them in this letter of May 20, 
1940? A. I don't quite understand what you mean. 

Q. Did you purport or contend that you were representing the 
other notemakers in this letter of May 20, 1940 to the RFC? A. No. 

I was setting out our understanding and I sent a copy to Mr. Bedford 
and Mr. Fountain for their information, as well as sending the original 
letter to Mr. Boggs of the RFC. 

Q. You transmitted copies to Mr. Bedford? A. That is right, 
and Mr. Fountain. 

Q. Mr. Fountain. Did you transmit copies or give copies to 
anyone else? A. Well, young Chamberlain for the Chamberlain estate. 

168 I made copies, of course, for Mrs. Roebling and her father as a 
matter of information. My recollection is I made copies for everybody , 
as Mr. Fountain had been doing for all of us right along on communica- 
tions from the RFC. 

* * * * 

178 MR. PICKENS: I wish to offer in evidence Plaintiff's Exhibit 
62-A-1, which has been previously identified. 

MR. ESPEY: May it please the Court, may I be indulged just a 

179 moment to glance at this ? 

THE COURT: Yes. 

MR. ESPEY: May it please the Court, I suggest you read this. 
I feel I must object on two grounds. It has no competency or materiality 
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or relevancy to the alleged contract. It speaks as of the time of De- 
cember 15, 1938, when the RFC only held the Trentrusco collateral 
and had no title to it, and the RFC's condition or position with respect 
to the foreclosed collateral after February 23, 1940 as an| owner was 
entirely different -than the position on December 15, 1938, almost a 
year and a half prior. | 

MR. PICKENS: I will let Your Honor read it before I make a 
statement. | 

THE COURT: The objection will be overruled. 

Plaintiff's Exhibit 62-A-1 will be received, to be weighed in 
connection with other proof showing relevancy. | 


(Plaintiff's Exhibit No. 62-A-1 for iden- 
tification was received in evidence. ) 


MR. PICKENS: The next exhibit I offer, Your Honor, is Plain- 
tiff's Exhibit 62-A-2, marked for identification. 

THE COURT: What number? | 

MR. PICKENS: No. 62-A-2, Your Honor, a letter, ne Mr. 
Durr to Mr. Burroughs dated January 18, 1939. | 


| 
MR. ESPEY: Same objections, Your Honor. Too remote and 


no materiality, relevancy or competency. It does not prove any con- 
| 


180 tract or tend to prove any contract. The RFC's position was 
different with respect to the collateral at the time of that exhibit from 
the time when it owned the collateral after February 23rd, 1940. 

MR, PICKENS: I might say, Your Honor, that I intend to in- 
troduce Exhibit 69, it is an RFC document, which shows what the 
purpose of the foreclosure was. If it would help in this matter in any 
way, I would rather proceed chronologically and orderly | but I will 
show by future exhibits that this foreclosure was for the sole purpose 
of working out this directors’ notemakers' problems, and not to collect 
as such on the loan and interest. | 

THE COURT: Well, it will be received under the same condition 
as 62-A-1 was received. | 


(Plaintiff's Exhibit No. 62 -A -2 was re- 
ceived in evidence.) 
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MR. PICKENS: Your Honor, I offer in evidence Plaintiff's 
Exhibit 63, which is a letter from E. Raymond Scott, the Philadelphia 
Agency manager, to the Trenton Trust Company, dated October 5, 1939. 


MR, ESPEY: Same objections, Your Honor. 
THE COURT: Plaintiff's Exhibit 63 will be received under the 
same conditions as 62-A-1 and -A-2. 


(Plaintiff's Exhibit No. 63 for identifica- 
tion was received in evidence.) 


181 MR. PICKENS: No. 63-A-1, I would like to offer in evidence, 
Your Honor, is from E. Raymond Scott of the Philadelphia Agency to 
Mr. Durr, Assistant General Counsel:of the RFC. 

MR. ESPEY: Same objections, Your Honor. 

MR. PICKENS: I might say, this is an inquiry, Your Honor, 
from Mr. Scott to Mr. Durr, asking what the status of the arrangements 
and offer of the RFC is, the former offer to release shares of stock to 
the notemakers. 

THE COURT: No. 63-A-1 will be received as the last mentioned 
exhibit was received. 


(Plaintiff Exhibit No. 63-A-1 for identifi- 
cation was received in evidence.) 


MR, PICKENS: I offer in evidence Plaintiff's Exhibit 63-A-2, 
which is a memorandum for the files from Charles N. Griffin, the Ad- 
ministrative Assistant in Washington, dated November 24, 1939, and I 
offer it to show that Mr. Durr's statement to Mr. Griffin thatthe offer 
of the RFC to release stock to the notemakers is still open. 

MR. ESPEY: Same objections, Your Honor. 

THE COURT: Plaintiff's Exhibit 63-A-2 is received under the 
same ruling. 


(Plaintiff's Exhibit No. 63-A-2 for identi- 
fication was received in evidence. ) 


MR. PICKENS: I offer as Plaintiff's Exhibit 64 a letter from 
Mr. Griffin, RFC in Washington, to Mr. Scott, Manager of the Philadel- 
182 phia Agency, to show that as of December 5, 1939 the offer to 
release these shares of stock by the RFC was still open. 
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MR. ESPEY: Same objections, Your Honor. 
THE COURT: Same ruling. Plaintiff's Exhibit 64 is ‘received, 
under like conditions. 


(Plaintiff's Exhibit No. 64 for identifica- 
tion was received in evidence. ) 


MR. PICKENS: As Plaintiff's 65, I offer a letter from Henry F. 
Walton, the Acting Manager of the Philadelphia Agency, dated Decem- 
ber 7, 1939 to the Estate of Siegfried Roebling, for the purpose of 
showing that the offer to release shares of stock to the Roebling estate 
was still open. | 

MR. ESPEY: Same objections, Your Honor. 

THE COURT: Plaintiff's Exhibit 65 is received under the same 
conditions. | 


(Plaintiff's Exhibit No. 65 for lidentifica- 
tion was received in evidence. ) 


MR, PICKENS: I passed No. 66 before, Your Honor, so at this 
point I wish to offer Plaintiff's Exhibit 67, which isa letter from C. J. 
Durr of the RFC in Washington to Mr. Scott of the Philadelphia Agency, 
dated December 11, 1939, for the purpose of showing that the offer was 
still open to the Roeblings, and also for the purpose of showing that the 
action toward foreclosure was postponed at this point to allow the direc- 
183 tors notemakers more time with which to work out this problem. 
MR. ESPEY: Same objections, Your Honor. | 
THE COURT: Plaintiff's Exhibit 67 is received under the same 
ruling. | 


(Plaintiff's Exhibit No. 67 for identifica- 
tion was received in evidence, ) 


MR. PICKENS: As Plaintiff's Exhibit 68-A-1, I offer a memo- 
randum dated December 15, 1939, from Mr. Durr to the files of RFC, 
setting forth a suggested method of settlement stating on which the RFC 
directors had agreed in principle. | 

MR. ESPEY: Same objections, Your Honor. ! 

MR. PICKENS: This, Your Honor, is 68-A-1. I will offer 68 


after you rule on that. | 
| 
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THE COURT: Plaintiff's Exhibit 68-A-1 received under the 
same ruling. 


(Plaintiff's Exhibit No. 68-A-1 for iden- 
tification was received in evidence.) 


MR. PICKENS: I offer Plaintiff's Exhibit 68, which is a letter 
dated December 12, 1939, from E. Raymond Scott, Manager of the 
Philadelphia Agency, to Mr. Wharton. 

MR. ESPEY: Same objections, Your Honor. 

THE COURT: Plaintiff's Exhibit 68 received under the same 
ruling. 


184 (Plaintiff's Exhibit No. 68 for identifica- 
tion was received in evidence.) 


MR. PICKENS: I offer Plaintiff's Exhibit 69 in evidence, Your 
Honor. It is a letter of Mr. Charles Griffin in the Examining Division, 
dated December 19, 1939, to Mr. E. Raymond Scott, Manager of the 
Philadelphia Agency. 

MR. ESPEY: Inasmuch as this is a Board action, Your Honor, 
I can have no objection to it. ; 

THE COURT: Plaintiff's Exhibit 69 is received. 


(Plaintiff's Exhibit No. 69 for identifica- 
tion was received in evidence.) 


MR. PICKENS: This is the exhibit, Your Honor, that I said 
would show that one of the purposes of the foreclosure, and I wish to 
call Your Honor's attention to paragraph 2 of this exhibit, which states 
that: 

"Upon completion of the foreclosure and acquisition by the 

Corporation of title to the pledged preferred stock and other col- 

lateral, the Corporation will be in position to deal individually 

with the notemakers who are willing to recognize their notes and 
place them in satisfactory bankable condition; and it is hoped 
that, with the elimination of the legal problems which have pre- 
vented the notemakers from reaching a satisfactory agreement 
among themselves as to the proposals heretofore offered by this 


Corporation, some arrangement on substantially the same basis 
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can be worked out with all or most of the notemakers, individu- 


ally. In working out any such arrangement it will, of course, 

be expected that the expense of foreclosure will be taken care of 

by the notemakers." | 

I wish to have received in evidence Plaintiff's Exhibit 70, which 
is a memorandum from Mr. C. J. Durr to Mr. McGrath, wth was the 
Chief of the Examining Division, and to Mr. Griffin, the Administrative 
Assistant in that division, dated February 23, 1940, andI offer it for 
the purpose of showing that the foreclosure has been completed that 
date, and that Mr. Durr had informed the Philadelphia Agency head to 
get in touch with all the notemakers and tell them that they ree now 
ready to deal with them, and I offer it for that purpose. 

MR. ESPEY: Reserving my objection that this has no competency , 
materiality or relevancy to the alleged contract of the plaintiff about 
May 20, 1940, I have no objection to this, Your Honor. | 

THE COURT: Very well. Plaintiff's Exhibit 70 is received. 


(Plaintiff's Exhibit No. 70 for identifica- 
tion was received in evidence.) 

MR. PICKENS: I ask that Plaintiff's Exhibit 71 be received in 
evidence, Your Honor. It is a letter from Mr. Scott to Mr, McGrath 
186 of the RFC, dated February 23, 1940. It is a red colored letter- 

gram. | 

MR. ESPEY: May it please the Court, I have no objection, and 
suggest that Your Honor examine the matter because it shows how the 
sale was conducted and what was realized on it. | 

THE COURT: Plaintiff's Exhibit 71 is received. | 


(Plaintiff's Exhibit 71 for identification was 
received in evidence.) 


MR. PICKENS: I wish to call Your Honor's attention particularly 
to the last paragraph, which relates a telephone conversation with Mr. 
Durr in Washington. | 

THE COURT: I think I announced that the exhibit, Plaintiff s 71, 


is received. ! 
MR. PICKENS: As Plaintiff's Exhibit 71-A-1, I offer a letter 
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dated March 13, 1940, from Mr. Scott, the Philadelphia Agency mana- 
ger, to Mr. McGrath, the Chief of the Examining Division in Washing- 
ton, and I offer it mainly for the first paragraph contained in there, 


which recites a phone conversation of Mr. Durr, and ends up by stating 
“that tentative arrangements had been made for Mrs. Roebling to take 
over the assetsand re-pledge them with us as collateral to a note which 
she was to execute." 

MR. ESPEY: May it please the Court, I object to the admission 
of this on the ground it has no competency, relevancy or materiality 
with respect to the alleged plaintiff's contract of May 20, 1940. The 

187 matter referred to by Mr. Pickens is a tentative arrangement 
and entirely different from the alleged contract. The tentative arrange- 
ment spoken of was that Mrs. Roebling was to take over all the assets 
which were foreclosed and repledge them with the RFC as collateral 
for a note which she was to execute which would be for some $1,800,000, 
which was certainly notthe contract alleged in the complaint. 

MR. PICKENS: Iam offering this, I think this is an admission 
against interest, Your Honor. The letter is from the head of the Phila- 
delphia Agency which was in charge of the Trenton Trust Company, or it 
was in their district, to Mr. McGrath, who was the Chief of the Exa- 
mining Division. The first paragraph is in reference toa conversation 
with Mr. Clifford J. Durr, who was the Assistant General Counsel of 
RFC in charge of the Preferred Stock Section and in charge of the work- 
ing out the directors’ note problem. 

MR. ESPEY: I further object, then, Your Honor, on the ground 
that no employee of RFC could make an admission against the interest 
of RFC; that the only power to make such an admission was in the Board 
of Directors exclusively. 

THE COURT: Objection sustained. 

Now, was that 71-A-1? 

THE CLERK: No. 71-A-1, Your Honor. 

MR. PICKENS: You mean Your Honor is not accepting 71-A-1? 

THE COURT: Not for the purpose you indicate. 
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MR. PICKENS: Well, Iam offering it, Your Honor, to show 
that at this point, on March 13, 1940, the responsible people of RFC, 
Mr. Durr, who previous correspondence has shown was working with 
the Board of Directors of RFC, was still dealing with Mrs. Roebling 


in connection with this directors’ notes problem. 


THE COURT: I fail to see how that indicates your a ae 
Objection sustained. | 
MR. PICKENS: Well, I am offering it for a further purpose, 
Your Honor. I would like to call Your Honor's attention to the para- 
graph 3. After reciting the status of the collateral and what can be 
done to resolve this directors’ note problem, Mr. Scott, on page 3, 
requests Mr. McGrath as follows: ! 

"In general, we think the best interests of this Corpora- 
tion would be served by our sending an Examiner to Trenton to 
make a comprehensive analysis of the entire situation and we 
think this should be done without delay. If you instruct us to do 
this, we shall then be in a position to make specific recommen- 
dations to you as to the proper and necessary steps we think 
should be taken in connection with the individual assets acquired 
at the foreclosure sale.' | 
Now, Iam also offering it to show, Mr. Scott, you recall, is the 

189 one Mr. Wharton testified that he was in on some of these nego- 

tiations, that he dealt primarily with Mr. Boggs, and Mr. Boggs was 
an examiner from the Washington office who, we contend, was sent by 
Mr. Durr and Mr. McGrath to Trenton to work out this overall arrange- 
ment with Mrs. Roebling and the other directors in the Trenton Trust 
Company and the RFC. 

And I am also offering it as a communication from Mr. Scott to 
Mr. McGrath requesting that an examiner be sent to aid them, be sent 
to Trenton, Your Honor, that is what the letter says, in order to aid 

| 


them in working out this directors' notes problem. 
THE COURT: Objection sustained. | 
MR. PICKENS: I offer Plaintiff's Exhibit 72 in evidence, which 
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is a letter from to McGrath to Mr. Scott regarding the release of 
shares of preferred A stock to notemakers Bedford, Cartlidge, Cham- 
berlain, Conner and Voorhees estate. 

MR. ESPEY: For the reason that this was a Board action, 
Your Honor, I have no objection, and I particularly ask Your Honor to 
examine this exhibit and to note that at the top of page 2 "the Corpora- 
tion is willing to assign, from the preferred stock 'A' acquired by it by 
reason of the foreclosure, to any notemaker (other than the Roebling 
Estate) who will pay his note or recognize the validity thereof and 

190 secure it ina manner satisfactory to this Corporation, pre- 

ferred stock 'A',"’ and so forth. 

This expressly excludes any idea of a contract with the Roeblings 
and does not even mention a contract with Mrs. Roebling. 

MR. PICKENS: I just want to say that we will prove, Your 
Honor, later in the case, that the phrase "other than the Roebling 
Estate"' means other than the Roebling Estate at this time. 

THE COURT: Plaintiff's Exhibit 72 is received. 


(Plaintiff's Exhibit No. 72 for identifica- 
tion was received in evidence.) 


MR. PICKENS: I ask that Plaintiff's Exhibit 73 be received, 
which is a similar letter from Mr. E. Raymond Scott to Mr. Fountain 
of the Trenton Trust Company. It is dated March 20, 1940, and con- 
tains most of the provisions of the previous letter. 

MR. ESPEY: May it please the Court, I object to this instru- 
ment on the ground that it is cumulative and shows slight variations by 
Mr. Scott from the authorization he received from the Board of Direc- 
tors. It adds nothing to the case, and I object to it on the ground that 
wherever he did make a variation he had no authority to do so. 

MR. PICKENS: Your Honor, this is a letter from the head of 
the Philadelphia Agency, Mr. Scott, to Mr. Fountain of the Trenton 

191 Trust Company, asking him to get in touch with the various 
notemakers, and in an attempt to work out the problems with them, and 
that if they will work them out, the RFC will release shares of stock to 


them. 
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And I submit that it is by the managing agent of the Philadelphia 
Agency of the RFC and it is not cumulative. 
THE COURT: Objection is overruled. Plaintiff's Exhibit 73 
will be received for such relevancy as may appear upon the whole case. 


(Plaintiff's Exhibit No. 73 for identifica- 
tion was received in evidence.) | 


MR. PICKENS: I offer as Plaintiff's Exhibit 74 this letter dated 
May 25. It is a further letter from Mr. Scott, the Philadelphia manager. 

MR. ESPEY: Do you want to correct that to March 25th? 

MR. PICKENS: March 25th, Iam sorry. To Mr. Fountain. It 
is stating that any proposals that the bank receives from these various 


directors is to be accompanied by a recommendation by the benk as to 


whether or not they are to be considered. 

MR. ESPEY: I object to this, Your Honor, on the ground that it 
has no competency or materiality or relevancy with respect to the alleged 
contract of the plaintiff of May 20, 1940, and is entirely too Eroeral to 
be of any evidentiary value. | 

192 MR. PICKENS: We will show, Your Honor, through other docu- 
ments, that pursuant to this request that certain recommendations were 
made in regard to the settlement concerning the Roebling note. Mr. 
Scott, I repeat, was the manager of the defendant's Philadelphia Regional 
office, in whose district the Trenton Trust Company was located. 

THE COURT: It is pretty hard to see the relevancy. But Plain- 
tiff's 74 will be received for any relevancy which may appear upon the 
whole case. | 


(Plaintiff's Exhibit No. 74 for identifica- 
tion was received in evidence.) 


. PICKENS: As Plaintiff's 75, I ask that the letter of April 
3, from Mr. Griffin to Mr. Scott, relating to the servicing of the collat- 
eral, and that all future inquiries are to be referred to Mr. McGrath, 
Mr. Durr, or to the Examining Division. | 
MR. ESPEY: Inasmuch as this is a Board action, Your Honor, 
I can have no objection to it except that on the ground it has no compe- 


| 
tency, materiality or relevancy to in anywise support the alleged May 20, 
| 
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1940 contract. It is an internal administrative matter. 

MR. PICKENS: I might say this to Your Honor: It further shows 
the authority of Mr. McGrath and Mr. Durr. This letter was approved 
by the Board and the Board approving of the statement there that "All 

193 matters relating to the Trenton Trust Company, including the 
loans of certain directors to the bank which have been the subject of 
discussions and correspondence between this office, Mr. Durr and 
Mr. McGrath with representatives of the bank and certain attorneys, 
should continue to be referred either to Mr. McGrath, Mr. Durr or to 
this office.” 

MR. ESPEY: And I respectfully submit to Your Honor that that 
letter in nowise authorizes Mr. Durr or Mr. McGrath to make any con- 
tract at all, and particularly not the contract alleged by the plaintiff. 

MR. PICKENS: It further states that no action is to be taken 
concerning the pledged collateral without first having taken the matter 
up with Mr. McGrath and Mr. Durr, and I submit that it shows a con- 


tinuing authority of Mr. Durr in handling the directors’ notes problem. 
THE COURT: Objection overruled. Plaintiff's Exhibit 75 will be 


received. 


(Plaintiff's Exhibit No. 75 was received 
in evidence.) 


* * * * 

194 MR. ESPEY: May it please the Court with respect to the last 
exhibit 75 which your Honor admitted without reservation, not even a 
reservation that it was subject to connection, I wish to make the further 
objection that it in no wise authorizes Mr. Boggs to make the contract 
that they are attempting to prove was made originally between Mr. Boggs 
on behalf of the R.F.C. and Mrs. Roebling through the agency of Mr. 
Wharton, her attorney. And I certainly think that if Your Honor is going 
to admit it it should be no more than subject to connection. 

MR. PICKENS: May I say something, Your Honor? 

THE COURT: Yes. 

MR. PICKENS: My colleaguc, Mr. Espey's theory on Boggs 
authority is somewhat the same as his theory that I have to prove a 
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contract by one document. Now I have to show Mr. Boggs! authority 
on one document. The RFC, the Government Corporation, is not the 
United States, it can sue and be sued and the doctrine of apparent or 
implied authority relates to it just as it does to any other private cor- 
poration. I have numerous cases in my trial brief one I want to men- 
tion in particular which involved the City of New York. | It appears at 
195 page 93, City of New York against Davis, 7 Fed/2d 566 and there 
a quasi contract was imposed on the City of New York even though its 
governing body, the Board of Estimates, had considered the contract 
and had refused to approve it so that the doctrine of quasi-contracts 
applies as well to the RFC as is shown by a case of Bailis against the 
RFC that we mention at page 89. | 
THE COURT: Now wait a minute. I want to look at that because 


it seems to me that Chief Justice Taft said something to the contrary, 
did he not ? | 
MR. PICKENS: Not to my recollection, Your a I do not 


know to what authority Your Honor is speaking. : 
THE COURT: Now take that case that he has mentioned there. 
MR. PICKENS: That case Your Honor, the Bailis case. 
THE COURT: What case did you just mention? | 
MR. PICKENS: Well first I mentioned the case af the 2d Circuit 
in 7 Fed 2d 766 in which a quasi-contract was imposed on the City of 
New York even though the governing body, the Board of Estimates, dis- 
approved that specific contract. Then I said that the Bailis case, 128 
Fed 2d, 857 and 859 where a party attempted to impose a quasi-contract 
on the RFC. Of course the case went off on the issue that the individual 
had not proved that the RFC was unjustly enriched or received a bene- 
fit. That was the 3d Circuit case in 1942. : 
196 THE COURT: Well does not the Court of Claims Act simply 
grant our suit on the express or implied in fact contract ? 
MR. PICKENS: That is true. | 
THE COURT: It does not say anything about quasi? 
MR. PICKENS: That is true, the Court of Claims Act. 
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THE COURT: And whether it has jurisdiction? 

MR. PICKENS: The Court of Claims Act, of course, and I 
think I can show Your Honor several cases--I may not have them at 
my finger tips now, where the Supreme Court has ruled you could not 
sue the United States in the Court of Claims in quasi-contracts because 
the Congress had only conferred--the quasi-contract sounded more in 
tort and was not a true contract so the Court of Claims Act--in the 
Court of Claims Act you could only sue in express or implied in fact 
contract. But the authority, the jurisdiction to sue-- 

THE COURT: When we were given concurrent jurisdiction with 
the Court of Claims, we granted greater jurisdiction. 

MR. PICKENS: Well, the concurrent jurisdiction of this Court 
with the Court of Claims is only up to $10,000.00. Now we are not in 
this Court on the basis-- . 

THE COURT: No, but Iam speaking about quasi-contracts. 

MR. PICKENS: That would be true, Your Honor, but we are in 

197 here under the provisions of the RFC Act which says that they 
can sue and be sued and that does not make any difference what the 
cause of action is, whether it sounds in a quasi contract or whether it 
sounds in an express contract and the Bailis case considers this suit, the 
plaintiff having failed to establish an express contract sued in quasi- 
contract and in the Bailis case at 859, 3d Circuit case in 1942, discus- 
ses this at length but decides that the plaintiff did not prove one of the 
necessary elements in order to prevail in a quasi-contract suit but the 
RFC has been sued many times in things other than express contracts 
and the jurisdiction of this Court is not in any way based upon the 
Court of Claims Act. 

Now, of course, the Court of Claims cannot entertain a quasi- 
contract suit. That is true and the Supreme Court has decided that 


many times but this Court can. This is not a suit against the United 


States Government. This is a suit against the RFC and the jurisdiction 
is conferred by the RFC Act just as in about thirty other instances like 
the Emergency Fleet Corporation, the Home Owners Loan Bank, the 
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Farm Loan Bank Board and there are about thirty corporations where 
Congress has specifically given them authority to sue and authority to 
be sued. And the jurisdiction for suing those Government corporations 
is not--does not stem from any part of the judiciary code. It stems 
from the enabling acts of those corporations themselves. So that the 
198 doctrine of implied or ostensible author ity applies to the RFC 
just as well as it does to any private corporation. There are many 
instances where Your Honor is well aware that private corporations -- 
they may authorize contracts or they may be held to be bound by con- 
tracts that they did not authorize in the beginning but which were ratified 
later by conduct or by acquiescence or by affirmation so that to say that 
we have to prove authorization first or to say that we have to prove the 
authority of Mr. Boggs by one particular document, I submit is a little 
bit fantastic. | 
MR. ESPEY: May it please the Court, in the case of the United 
States versus The Minnesota Mutual Investment Company 271 -- 
THE COURT: Is that not Taft's case? | 
MR. ESPEY: Yes, this is Chief Justice Taft's opinion 271 
US at page 217. 
THE COURT: What was that date? 
MR. ESPEY: The date? 
THE COURT: Yes. | 
MR. ESPEY: The date of the case, Your Honor, was 1926. 
THE COURT: Yes. | 
MR. ESPEY: And the Chief Justice Taft said: An implied con- 
tract in order to give the Court of Claims or a District Court under the 
199 Tucker Act jurisdiction to give judgment against the Government 
must be one implied-in-fact and not one based: merely on equitable con- 
siderations and implied-in-law. Now, I want to go further, Your Honor-- 
THE COURT: Then Justice Pike wrote an opinion just like that. 


Also, not long ago Justice Frankfurter. | 


MR. PICKENS: Well, Your Honor, that talks about the Tucker 
| 
Act. Our jurisdiction here, we are not in here because of the Tucker 
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Act. If we were in here because of the Tucker Act we would have been 
out of court long ago because that restricts this court's jurisdiction to 
$10,000.00. 
MR, ESPEY: I want to gofurther, Your Honor. In Federal 
Crop Insurance Corporation versus Merrell, 332 U.S. 38, holds with 
respect to persons dealing with the United States Government corpora- 
tions in reversing judgment upon an express contract made by an agent 
of the Crop Insurance Corporation, who was actually authorized to 
enter into some express contracts but not the express contract it 
actually entered into, ruled as follows. And I think it is highly impor- 
tant in this particular instance and with respect to this exhibit, it is 
too late in the day to urge the Government is just another private Liti- 
gant for the purposes of charging it with liability whenever it takes over 
a business theretofore conducted by private enterprise and engages in 
competition with private ventures. The Government is not partly 
public or partly private, depending upon the governmental pedigree of 
200 the type of particular activity or manner in which the government 
conducts it. The government may carry on its operation through con- 
ventional executive agencies or through corporate forms especially cre- 
ated for defined ends. See Keifer & Keifer v. Reconstruction Finance 
Corp. 306 U.S. 381, 390. Whatever the form in which the Government 
functions, anyone entering into an arrangement with the Government 
takes the risk of having accurately ascertained that he who purports 


to act for the Government stays within the bounds of his authority. 


The scope of this authority may be explicitly defined by Congress or be 
limited by delegated legislation, properly exercised through the rule- 
making power. AndI skip. The oft-quoted observation in Rock Island, 
Arkansas & Louisiana Railroad Company versus the United States, 

254 U.S. 141, 143, that "Men must turn square corners when they deal 
with the Government" does not reflect a callous outlook but merely 
expresses the duty of all courts to observe the conditions defined by 


Congress for charging the public treasury. 
* * * 
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205 THE COURT: Well the relevancy does not stem from the exhi- 
bits alone. However, upon the plaintiff's counsel to show the connec - 
tion or relevancy plaintiff's exhibits 76 and 77 are received. 
(Documents admitted into evidence. ) 

MR. PICKENS: Your Honor, next, I would like to offer plaintiff's 
exhibit 78 which is a letter from Mrs. Roebling to Scott in Philadelphia 
dated April 19, 1940 with reference to the payment of foreclosure ex- 
penses. | 

MR. ESPEY: I wish to object to this letter, may it please the 
Court, I wish your Honor to read, on the ground it is not competnet 
or material or relevant to the plaintiff's alleged contract on May 20, 
1940 because it refers to the letter of Mr. Scott on March 20, 1940 
which as I recall excluded the Roeblings from any stock and yet Mrs. 
Roebling is sent $95.10 in payment of expenses to the security and is 
in no wise competent material or relevant to her alleged contract. 

MR. PICKENS: Your Honor, one of the provisions to the con- 

206 tract was that the RFC would repay to Mrs. Roebling the ex- 
pense of foreclosure. | 

MR. ESPEY: If I may make one comment on expenses. Several 
did pay expenses but those expenses as Your Honor will find out were 
repaid inasmuch as the RFC had acquired title to foreclose the matter. 
It was an error, a mistake on somebody's part to ask anybody to pay tor 
the expenses of the sale and somebody realized that and as Your Honor 
will find out later those expenses were repaid. | 

MR. PICKENS: I can only say facetiously this is one of those 
little errors that the RFC made just like the errorthe RFC made in 
transferring to Mrs. Roebling twelve hundred shares of stock. Anything 
that we claim is past performance the RFC now ciaims is one of the 


little mistakes they made and they should not have done it fe the begin- 
ning. | 

THE COURT: Do you contradict the assertion by Mr. Espey here 
the expenses mentioned here were repaid? | 


MR. PICKENS: That was part of our agreement, Your Honor. 
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THE COURT: They were repaid, I understand? 

MR. PICKENS: The expenses that were paid by Mrs. Roebling 
and by the Estate of Chamberlain were repaid but that was one of the 
agreements we contend that was in the contract. 

THE COURT: This $95.10 is what I am talking about. 

207 MR, PICKENS: That was repaid, Your Honor, yes, sir. 

THE COURT: All right, subject to the explanation in this exhi- 
bit, this exhibit will be received. 

(Document No. 78 admitted into evidence. 

MR. PICKENS: Now, Your Honor, I would like to offer 79, 
79a and 79b for the reason that it is an exchange of correspondence and 
I would say I am offering 79 and 79a in connection with 79b which is a 
letter from Mr. Fountain again reporting to Mr. Scott in accordance 
with Mr. Scott's earlier request. You will remember Mr. Fountain 
was the executive vice president of the Trenton Trust Company and 
Mr. Scott was the agency head of the Philadelphia Agency of the RFC 
and I am offering it, you will note on the last page of exhibit 79b the 
following is stated and this is Mr. Fountain reporting to Mr. Scott: 
The indebtedness of the Estate of Siegfried Roebling will also be paid. 
Mr. Wharton, Attorney for that Estate, has agreed to remove the note 
from the bank in the following manner. We have a loan of the Estate 
now in the sum of $325,000. which is adequately secured. It is his 
intention to take that loan, together with the $125,000. note, to another 
bank, thus that will clear that item. The question has been raised by 
Mr. Wharton if the preferred stock A when released by your Corpora- 
tion, could be given to Mrs. Mary G. Roebling instead of to the Estate. 
Our general counsel has looked into that matter with our Trust Officer 


and the writer, and it would appear that inasmuch as the Estate is pay- 
208 ing off the indebtedness the stock to be released should come 
directly to the Estate. 
Now a copy of this letter was found in the files of the RFC and 


Your Honor will note on the margin opposite this statement the question 
has been raised by Mr. Wharton if the preferred stock A when released 
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| 
by your corporation could be given to Mrs. Mary G. Roebling instead 


of the estate, there is a notation made on the side of that letter in pen- 
cil that says, no stock goes to Roebling Estate until we have gotten 
back the amount of the P.S., preferred stock loan. And we will show 
later in this proceeding that that notation was made by an official of the 
RFC who was authorized to handle the Director's note problems and 
who in fact, did handle the Director's notes problem. | 
We are offering this letter for a number of reasons, One, it 
shows contrary to the contention of RFC that this authorization of 
March 20, this letter of March 20, and this letter of March 15, which 
talks about the release of shares to other than the Roebling Estate, that 
that phrase merely means other than the Roebling Estate at this time 
because these documents all show that pursuant to directions from 
Mr. Scott or requests from Mr. Scott, that Mr. Scott and Mr. Fountain 
of the bank were still dealing with the Roeblings with regard to the re- 
lease of stock. It shows that the interpretation of March 15 and March 
209 20 letter should be that other than the Roebling Estate at this 
time. ! 
Now this statement here says the question has been raised by 
Mr. Wharton if preferred stock A when released by your corporation 
could be given to Mary G. Roebling. Now we are offering and it goes 
to every claim in the complaint it, I think is admissible to show the 
intent of the parties, implied in fact contracts, and it is always permis- 
sible to show what the intent of the parties was in regard to the contract. 
I have two cases which show that the courts have allowed numerous 
documents and testimony which tend to bear on an oral contract to show 
what the intent of the parties was prior to the time the alleged oral 
contract was made. One of them is Millett Company vevsus Park & 
Tilford Distillers Corp. , 123 F. Supp. 484. The other one was 
Willys Overland against Kremz, 164 Fed Supp 533, 6th Circuit case, so 
I am offering these three documents because the first two are connected 
to the exhibit 79b which shows or tends to show what the intent of the 


parties were in several respects. One, of course, talks about the 
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negotiation with Voorhees Estate, it talks about the negotiation with 
Bedford, Cartlidge and Conner, it talks about the negotiations with the 
Roebling Estate, and it shows that this was all one ball of wax and it 
shows they were still talking about the release of the Preferred A stock 
to Mrs. Roebling when released, some time in the future, and it shows 

210 the intent of the parties its documents, these three documents, 
I submit, Your Honor, are relevant and material also to the count of 

unjust enrichment. 

MR. ESPEY: Your Honor, I must object to all of these proposed 
exhibits because they are not competent, material or relevant to the 
alleged contract of May 20, 1940. 79 is merely Mr. Scott's acknowl- 
edgement of the letter of April 19 stating that a copy of his letter had 
been forwarded to Mr. McGrath and Mr. Durr of the Washington office. 
Then the second is a carbon copy of Mr. Scott's letter to Mr. McGrath 
forwarding a copy of Mr. Fountain's letter to Mr. Scott. And the 
third is a typed copy allegedly typed copy of Mr. Fountain's letter of 
April 19, 1940 to the RFC, to Mr. Scott, and this is in the name of 
Mr. Fountain who was executive vice president of the Trenton Trust 
Company. 

The Trenton Trust Company is not an alleged party to the alleged 
contract and anything that Mr. Fountain says in this letter is absolutely 
not binding in the slightest degree on RFC and any discussion of release 
of stocks to the Roebling Estate and Mary Roebling as of April 19, 1940, 
is not at all relevant or material to the alleged contract allegedly made 
by Mr. Wharton and Mr. Boggs and I respectfully submit they are not 
at all admissible under any theory as to any of the plaintiff's claims. 
Surely the defendant cannot be bound by Mr. Fountain's statement in 
that letter of April 19. 

211 MR. PICKENS: To shorten this, Your Honor, I might ask Your 
Honor if he would direct his attention to the second page of the third 
document. It is the one you have in your hand, the second page of that 
document and note this document was found in the files of the RFC, 
there is not dispute as to that. Your Honor will note on the side a pencil 
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notation that says no stock goes to Roebling Estate until we have gotten 
back amount of P.S. preferred stock, loan. I am asking Your Honor 
on an additional ground to admit this document conditionally because I 


propose to show and will prove that that notation was in the handwriting 
of Clifford J. Durr and was in fact written by Clifford J. Durr, who 
was authorized by the Board of Directors to handle this Director’ s note 
problem. : 
MR. ESPEY: I would like to rejoin, Your Honor, with respect 
to that notation. Assuming but not admitting it is Mr. Durr's hand- 
writing, Mr. Durr had absolutely no authority whatsoever under the 
documents introduced in evidence in this case which Your Honor has 
accepted over my objections, to bind the RFC to give the Roebling 
Estate anything and it certainly doesn't that notation does not show any- 
thing supporting a contract to Mrs. Roebling personally. | 
MR. PICKENS: The other two documents, Your Honor, merely 
were offered to show that the--Mr. McGrath and Mr. Durt were kept 
informed by Mr. Fountain and Mr. Fountain concerning all of these 
negotiations of all the six directors notes that were then in dispute. 

212 THE COURT: I think the thing contended in Mr. Fountain’ s 
letter is material. He should be here to state on the stand and subject 
himself to cross-examination. The objection to the plaintiff's exhibits 
79a, 79b, and 79 are sustained. | 

MR. PICKENS: You sustain the objection as to all three of them, 
Your Honor. | 
THE COURT: Yes. 
MR. PICKENS: Your Honor, 79b as I stated before, I think we 
are entitled to show the intention of the parties in contracting and these 


documents certainly set forth that intent and this letter “ called for 
by Mr. Scott of the Philadelphia Agency. | 
THE COURT: They do not have to even believe what this man 
is writing about. They should have the right to cross-examine him. 
MR. PICKENS: I will pass 79c for the moment and I wish to 
offer Plaintiff's exhibit 80 and Plaintiff's Exhibit 80 is a certified copy 


152 
of a resolution of the Trust Committee of the Trenton Trust Company 


interposing no objection to the release of stock to Mary G. Roebling. 


The resolution was dated May 16, 1940 and it is certified by the Secre- 
tary of the Trenton Trust Company on May 28, 1940. These are filed 
in the files of the RFC. One of the provisions of the oral contract that 
213 Mr. Wharton testified to was that the Trust Company would give 
its approval of the release of the stock to Mrs. Roebling and exhibit 
81 is the similar resolution by the Board of Directors of the Trenton 
Trust Company and Iam submitting these two resolutions as showing 
part performance of what we contend the agreement was. 

THE COURT: This was anti-dated the agreement so how could 
it show performance? 

MR. PICKENS: This action was taken on May 16, 1940 by the 
Trust Committee and by the Board of Directors which was during the 
time of negotiation and these resolutions dated May 28, 1940, andI 
will prove by another witness that these two documents were in fact, 
handed to Mr. Boggs in Trenton on May 28, 1940. 

MR. ESPEY: My first point in objection is, Your Honor, to my 
opponent's statement that Mr. Wharton has testified to a contract. He 
has not as yet testified to any contract with the defendant or its prede- 
cessor, the RFC. In the second place this I respectfully submit is 
immaterial and irrelevant to show any contract between the defendant's 
predecessor and Mrs. Roebling. The Trust Committee of the Trenton 
Trust Company on May 16 resolved that the Trenton Trust Company, as 
executor of the Estate of Siegfried Roebling, interposed no objection to 
the voluntary giving of the Reconstruction Finance Corporation to either 
Mary J. Roebling a share of the preferred A stock to the Trenton Trust 

214 Company if as and when available in accordance with the plan 
now being consummated with respect to settlement of obligations of 
certain directives being now being held by the Trenton Trust Company, 
provided Mrs. Roebling indemnify the Estate against any possible loss 
that may arise from this transaction by giving her personal bond of in- 
demnity and formal approval by counsel. 


| 
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I respectfully submit that this is totally incompetent, immate- 
rial and irrelevant coming from the Trust Committee of the Trenton 
Trust Company to show any contract between Mrs. Roebling and the 
RFC. It doesn't even support the contract alleged in the complaint. 
MR. PICKENS: It certainly does, Your Honor and Your Honor 
will recall these were found in the files of the RFC and in the complaint 
we allege that one of the conditions of Mrs. Roebling receiving stock 
or rather assets, was that the Trenton Trust Company would--the 
Board of Directors would adopt a resolution interposing no objection 
to the same. 
THE COURT: But that puts conditions on it. | 
MR. PICKENS: Well but those conditions--if those conditions 
were fulfilled they would interpose no objection to it, Your Honor. This 


is another case where Mr. Espey wants me to present you with a brick 
house all completed and I can only do it one brick at a oe This cer- 
tainly goes to past performance. | 
215 THE COURT: Yes; but I do not want to get too many bricks that 
have no meaning. | 
MR. PICKENS: This certainly shows part por onmanes of one 
of the conditions of the contract. 
MR. ESPEY: Inasmuch as Mr. Pickens has referred to exhibit 
81, I wish to make the same objection as to that as to the other and have 
Your Honor consider them both at the same time. ! 
THE COURT: Objection to Plaintiff's Exhibits 80 and 81 is sus- 


tained. 


MR. PICKENS: Your Honor, I ask this in all sincerity, I do not 
see how under Mr. Espey's theory that anyone could ever prove an oral 


contract because he objects not on any ground of the rule of evidence but 
on substantive law that I cannot introduce any evidence until I prove the 
contract. Andon an oral contract or an implied-in-fact contract, the 
only way you can normally prove it is by part performance or by per- 
formance of some sort. So I am at a loss to know how, if these exhi- 


bits cannot be admitted conditionally, how under any theory that an 
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implied-in-fact contract or quasi-contract could ever be established 
and I say that sincerely because I do not think there are any cases that 
support his proposition. 

Is there not a point, Your Honor, somewhere when the plaintiff 
is trying to prove a oral contract that acts of part performance would 
be relevant and material? 

216 THE COURT: Certainly if you prove your contract. 

MR. PICKENS: Is it Your Honor's ruling that I have to show 
that the contract-- 

THE COURT: Iam not making any offhand rulings. Iam just 
going along with your theory and I want to show that plainly. 

MR. PICKENS: I offer now Your Honor, exhibit 82 which is a 
telegram from McGrath to Scott, McGrath in Washington to Scott in 
Philadelphia dated May 17, 1940 authorizing the release of shares Bed- 
ford, Chamberlain, Cartlidge and Conner under certain conditions. 

MR. ESPEY: May it please the Court for the reason that this is 
a board action of the Reconstruction Finance Corporation, I do not 
interpose any objections and call Your Honor's attention to the fact that 
what has gone before and which has been either admitted in evidence or 
conditionally admitted into evidence after May 17, 1940 is strictly in 


accordance with this Board Resolution which does not in any wise men- 


tion Mrs. Roebling but does authorize the delivery of stock to Bruce 
Bedford, to Chris Cartlidge, to the Eetate of R. C.. Chamberlain and 
John C. Conner, provided certain things are done to the satisfaction of 
Mr. Scott and Boggs and that new notes have been given and that the 
notes are in bankable condition. 

I also ask Your Honor to note that the authorization contained in 
Mr. McGrath's letter dated March 15, 1940, which is in evidence and 

217 which was Poard action is rescinded so this is the Board action 

which authorized action at that time and in addition I wish to point out 
that what Mr. Boggs did was precisely in accordance with that Board 
authorization but no further. 

THE COURT: Plaintiff's exhibit 82 is received. 
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(Document admitted in evidence.) 
MR. PICKENS: I offer Plaintiff's exhibit 83. Your Honor, 
which is a letter from Mr. Wharton to Mr. Boggs dated May 17, 1940 
together with exhibit 84, which is a telegram from Mr. Wharton and 
Mr. Boggs of May 18, 1940, together with plaintiff's exhibit 85. These 
three are an exchange of correspondence between Mr. Wharton and 
Mr. Boggs and I am offering the three of them together to show that 
Mr. Wharton was dealing with Mr. Boggs in connection with these 
director note problems. In exhibit 84, Mr. Wharton advises Mr. 
Boggs that Mrs. Roebling has been injured in an accident and so he is 
uncertain whether he can have the checks and other papers signed by 
her on Tuesday, May 21, but he is willing to try and carry out the 
original plan. And Mr. Boggs responds to that telegram by a telegram 
which is plaintiff's exhibit 85, stating that he is sorry to learn of Mrs. 
Roebling's accident but he will be in Trenton on Tuesday morning. 
Mr. Wharton has already testified that the closing in connection with 
two or three of these notes--notes of Bedford, I believe, and Cartlidge 
218 and Chamberlain was on May 21 and May 22 andI offer this to 
show that Mr. Wharton was dealing with Mr. Boggs of the RF C at this 
time and to show that Mr. Boggs had been in Trenton negotiating with 
these various directors and notemakers. 

MR. ESPEY: May it please the Court, I object to these three 
documents being admitted in evidence because they have not compe- 
tency, relevancy or materiality to support the alleged contract of 
May 20, 1940. They only go so far, in my opinion, and I submit to 
you, to show that Mr. Boggs was dealing with Mr. Wharton to complete 
the purchase by Mrs. Roebling and the shares of stock that the RFC 
was giving the note holders. It does not mention any contract or con- 
tractural arrangement whatsoever between Mrs. Roebling and the RFC, 
and if Mr. Wharton had the alleged oral contract or had any kind of a 
contract at that time, I respectfully submit that those documents would 
have been in different forms. | 
MR. PICKENS: Your Honor, I wish to say one = further. 
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Iam also offering this to show that Mr. Boggs and Mr. Wharton were 
dealing with each other, that they had a certain relationship and Wig- 


more in the section that I mentioned this morning, in Section 1073, 
states that where there has been prior negotiations and that paramount 
case that I readto Your Honor, states that where there has been prior 
negotiations of the parties, that where one writes the other a letter and 
which anticipates an answer or makes a statement in which he anticipates 
219 a reply or makes a statement in which he asks him if that is not 
his understanding to reply, that that letter is admissible in evidence. 
Its weight is something else and the explanation for his failure to reply 
is something else but in order to invoke that doctrine, I have to show 
that Mr. Wharton and Mr. Boggs were dealing with each other in regard 
to some subject matter, and these three documents definitely show that. 
I am offering it for that additional reason. You will note the telegram 
that he states to Mr. Boggs that he is uncertain that he can have the 
checks and other papers signed by Mrs. Roebling. 

THE COURT: The objection to Plaintiff's exhibits 83, 84, and 
85 is sustained. 

* * * 

220 Washington, D. C. 
Wednesday, December 9, 1959 

* *x * * 

THE COURT: Mr. Pickens, you may proceed. 

MR. PICKENS: Thank you, Your Honor. 

Your Honor, in connection with Exhibit 68-A-1, the parties have 
entered into a stipulation. I will let Mr. Espey state the stipulation, 
but the 68-A-1 is a typewritten document dated December 15, 1939, 
entitled "Suggested Method of Settling the Trenton Trust Company note- 
makers."' There are four typewritten paragraphs. At the bottom of 
the page there is a penciled notation that reads as follows: 

"This was discussed informally with the directors on 12-15-39 

and they agreed in principle but no understanding was reached 

as to date from which interest should accrue." 
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And then there are initials "C.J.D." | 

I will let Mr. Espey state what the terms of our stipulation are. 

THE COURT: Yes. | 

MR. ESPEY: First, Your Honor, it is my recollection that this 
Exhibit 68-A-1 was admitted conditionally subject to connéction. And, 
bearing that in mind, I am willing to stipulate that Mr. Clifford J. 
Durr, if present, would testify that this penciled handwriting and initials 
are his. 

THE COURT: Who is that? 

MR. ESPEY: Clifford J. Durr. 

THE COURT: Yes. | 

MR. PICKENS: That is our stipulation, Your Home: 

THE COURT: Very well, gentlemen. 

MR. PICKENS: I wish to start, Your Honor, with Exhibit 33 on 
page 5 of the diagram, and I ask that letter dated May 16, 1941, from 
T. Girard Wharton to the Reconstruction Finance Corporation be 


marked for identification. 
MR. ESPEY: Merely marked for identification? | 
MR. PICKENS: Merely marked for identification. 
THE COURT: Which is that? 33? | 
MR. PICKENS: Three-three, Your Honor. | 
THE CLERK: Will be Plaintiff's Exhibit No. 33 for identification. 


(Letter dated May 16, 1941 from T. Girard 
Wharton to the RFC was marked Plaintiff's 
Exhibit No. 33 for identification. ) 


T. GIRARD WHARTON | 
resumed the witness stand and further testified as follows: 
BY MR. PICKENS: 
Q. Mr. Wharton, I ask you to look at Plaintiff's Exnibi $8, 
and ask you if that is your signature at the bottom of the page. 
A. Yes, sir. 
Q. And was that ever mailed by you to the RFC 2 A. Yes, sir. 
MR. PICKENS: Your Honor, I wish to offer in evidence Plain- 
tiff's Exhibit 33. 
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225 Mr. Wharton testified, I believe it was yesterday, concerning 
the release of 1,200 shares by the RFC to Mrs. Roebling. This isa 
letter that is preliminary to the conference at which he testified that he 
had a discussion with Mr. Boggs concerning the release of these 1 ,200 
shares to Mrs. Roebling. 

MR. ESPEY: May it please the Court, I have no objection to the 
introduction of Plaintiff's Exhibit 33 for identification into evidence, and 
1 ask Your Honor to note it particularly, because it demonstrates clearly 
that Mr. Wharton knew that the matter of plaintiff's claims was unset- 
tled and that he was very anxious to reach a definite understanding with 


respect to Mrs Roebling's position in the premises, and this is within 
four days of being one year after the alleged but denied contract. 

THE COURT: What counsel just said is appropriate when the 
exhibit as identified is offered. It has not been offered yet. 

MR. ESPEY: I thought it was just offered. 

MR. PICKENS: I am sorry. 


THE COURT: He said he offered it for identification. 
MR. PICKENS: Iam sorry, Your Honor, I misspoke. 
THE COURT: You are offering it? 
MR. PICKENS: I am offering it in evidence. 
226 THE COURT: Very well. 
Then, Plaintiff's Exhibit 33 will be received, and I will follow 
counsel's suggestion and read it now. 
MR. ESPEY: Yes, sir. 
THE COURT: Very well. The exhibit has been read. 


(Plaintiff's Exhibit No. 33 for identifica- 
tion was received in evidence.) 


MR. PICKENS: I wish to pass 34, because Mr. Espey and I 
have agreed that that date should be June 6, and we do not have the re- 
solution here. 

I wish to have marked for identification Plaintiff's Exhibit 35, 
which is a telegram dated June 4, 1941, from Mr. Wharton to Mr. 


Boggs. 
THE CLERK: Plaintiff's Exhibit No. 35 for identification. 
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THE COURT: No objection to the identification? 
MR. ESPEY: I have heard no offer. | 
THE COURT: For identification. It may be so identified. 


(Telegram dated June 4, 1941 , from Mr. 
Wharton to Mr. Boggs was marked Plain- 
tiff's Exhibit No. 35 for identification.) 
| 
MR. PICKENS: I have three or four other telegrams in this 


series and, I believe, Your Honor, I will ask that they all be marked 


at this time. | 


First is a telegram from Mr. Boggs to Mr. Wharton dated 
227 June 5, 1941. I offer that for identification as Plaintiff’ s Exhi- 


bit 36. | 
THE CLERK: Plaintiff's Exhibit No. 36 for identification. 


(Telegram from Mr. Boggs to Mr. Whar- 
ton dated June 5, 1941 was marked 
Plaintiff's Exhibit No. 36 for identification. ) 


MR. PICKENS: I offer for identification Plaintiff's Exhibit 37, 
which is a telegram dated June 9, 1941, from Mr. Wharton to Mr. Boggs. 
THE COURT: It may be so identified. | 
THE CLERK: Plaintiff's Exhibit No. 37 for identification. 


(Telegram from Mr. Wharton to Mr. Boggs 
dated June 9, 1941, was marked Plaintiff's 
Exhibit No. 37 for identification.) 


MR. PICKENS: As Plaintiff's Exhibit 38 is a telegram dated 
June 9, 1941, from Mr. Boggs to Mr. Wharton. | 

THE CLERK: Plaintiff's Exhibit No. 38. | 

THE COURT: It may be so marked. | 


(Telegram from Mr. Boggs to Mr. Whar- 
ton dated June 9, 1941, was marked 
Plaintiff's Exhibit No. 38 for identifica- 
tion.) | 

MR. PICKENS: As Plaintiff's Exhibit 39, a telegram from 

Mr. Wharton to Mr. Boggs dated June 10, 1941. | 


THE CLERK: Plaintiff's Exhibit No. 39 for identification. 
228 THE COURT: It may be so identified. 
(Telegram from Mr. Wharton to Mr. Boggs 
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dated June 10, 3941, was marked Plain- 
tiff's Exhibit No. 39 for identification.) 


MR. PICKENS: May I ask counsel if he has any objections to 
these five documents being received in evidence? 

MR. ESPEY: If Your Honor please, I have no objection to their 
being admitted into evidence, except that I reserve my objection that 
they have no competency, relevancy or materiality in June of 1941 to 
show and support the alleged contract of May 20, 1940. 

THE COURT: Plaintiff's Exhibits 35, 36, 37, 38 and 39 will be 
received subject to the objection. 


(Plaintiff's Exhibits 35, 36, 37, 38 and 
39 for identification were received in 
evidence.) 


MR. PICKENS: Your Honor, I offer in evidence Plaintiff's 


Exhibit 40, which is a letter from Mr. Boggs to Mr. Scott. It is dated 
August 13, and that should be on the diagram on page 6. It now looks 


as though it was June 13, but it should be August 13. 
This document was approved by the Board of Directors of the 
RFC on June 6, 1941, as indicated on the letter. This is regarding the 
release of 1,200 shares of stock to Mrs. Roebling. I offer it in evidence. 
MR, ESPEY: I suggest that it be first marked, I believe, Plain- 
tiff's Exhibit 40 for identification. 
229 MR, PICKENS: I ask that it be marked Plaintiff's Exhibit 40. 
THE COURT: Yes. It may be So identified. 
THE CLERK: Plaintiff's Exhibit No. 40 for identification. 


(Letter from Mr. Boggs to Mr. Scott 
dated August 13, 1941, was marked 
Plaintiff's Exhibit No. 40 for identifica- 
tion. ) 


MR. ESPEY: Now, may it please the Court, I have no objection 
to this Plaintiff's Exhibit 40 for identification being received in evidence, 
but I reserve my rights to object to its competency, materiality and 
relevancy to support the alleged May 20, 1940 contract inasmuch as the 
Board approved this action June 6, 1941, over a year later. 

THE COURT: It will be received subject to the objection. 
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(Plaintiff's Exhibit No. 40 for identifica- 
tion was received in evidence.) 


MR. PICKENS: I am offering this, Your Honor, in support of 
our contention that it will show part performance. I take it Mr. Espey's 
objection goes to the weight of it. : 

MR. ESPEY: Yes. I don't think it shows the alleged contract, 
that is all. ! 

I have no objection to Your Honor's seeing it. | 

THE COURT: Very well. I think we understand that. 

* * * * 

237 BY MR. PICKENS: 

Q. Mr. Wharton, I show you Plaintiff's Exhibit 41 marked for 

identification and ask you if that is your signature at the — of the 


letter. A. Yes, sir. 

Q. And ask you if that is a letter that you wrote and mailed to 
Mr. Boggs. A. Yes, sir. ! 

MR. PICKENS: Your Honor, I wish to-offer this in evidence. 
It is a letter from Mr. Wharton to Mr. Boggs in regard to the further 
release of stock to Mrs. Roebling. This is one letter that was answ- 
ered by Mr. Boggs, the answer being, I believe, 42 for identification. 

MR. ESPEY: May it please the Court, reserving my objections 
to the competency, materiality and relevancy of this as not showing or 
supporting the alleged contract of May 20, 1940, I have no objections 

238 to it being received in evidence. | 
THE COURT: Plaintiff's Exhibit 41 will be received. 


(Plaintiff's Exhibit No. 41 for identifica- 
tion was received in evidence. ) 


MR. PICKENS: I wish to offer Plaintiff's Exhibit 42, which is 
a reply by Mr. Boggs to Mr. Wharton's letter of September 11, 1941. 
MR. ESPEY: Making the same objections, I have no objection to 
this being received by the Court. ! 
THE COURT: Plaintiff's Exhibit 42 will be ieceived. 


| 
(Plaintiff's Exhibit No. 42 for identifica- 


tion was received in evidence.) 
| 
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MR. PICKENS: I would like to offer Plaintiff's Exhibit 43 in 
evidence, Your Honor. It still relates to the release of 1,200 shares 
of stock to Mrs. Roebling, and the alleged agreement of May 20, 1940, 
or the alleged agreement that was concluded just prior to May 20, 1940. 

MR. ESPEY: Reserving the objections that this letter has no 
competency, materiality or relevancy to show the alleged contract of 
May 20, 1940, and is a self-serving declaration by Mr. Wharton with 
respect thereto, I have no objection to this letter being received by 
Your Honor. 

MR. PICKENS: Your Honor, I think it might be well if you read 
that letter. 

THE COURT: Yes, I will look at it. 

239 Plaintiff's Exhibit 43 is received subject to the objection. 


(Plaintiff's Exhibit 43 for identification 
was received in evidence. ) 


Q. (By Mr. Pickens) Mr. Wharton, I show you Plaintiff's 
Exhibit 44 for identification and ask you if that is your signature at the 
end of the third page; and, further, if that is a letter that you wrote and 
mailed to Mr. Ralston in Philadelphia. A. Yes, sir, that is my letter, 
and my signature. 

MR. PICKENS: I offer Plaintiff's Exhibit 44 in evidence, Your 
Honor. It relates to the release of the 1200 shares of stock to Mrs. 
Roebling, and it also relates to the type of release to which Mr. Whar- 
ton was objecting, and it relates directly to the alleged contract be- 
tween plaintiff, the RFC, and the other director notemakers. 

MR. ESPEY: Subject to the objection that this letter does not 
have any competency, relevancy or materiality to show the alleged, or 
support the alleged contract or arrangement of May 20, 1940, nor any 
of plaintiff's claims, and reserving my objections to the self-serving 
declarations of Mr. Wharton with respect to the plaintiff in the case, I 
have no objection to Your Honor receiving this letter. 

THE COURT: Plaintiff's Exhibit 44 will be received subject to 
the objection. 
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(Plaintiff's Exhibit No. 44 for identifica- 
tion was received in erideutes) 


Q. (By Mr. Pickens) Mr. Wharton, I show you Plaintiff's Ex- 
hibit 45 for identification, dated October 2, 1941, and ask you if that 
is your handwriting. A. The letter is not in my handwriting. That is 
my signature. | 

Q. Your signature. Iamsorry. A. That is my signature. 

Q. And if that is a letter you wrote and mailed to Mr. Boggs. 
A. This is my letter to Mr. Boggs dated October 2, 1941 , with which 
I inclosed a copy of my letter of the same date, which was marked 
as Exhibit 44. ! 

MR. PICKENS: I offer Plaintiff's Exhibit 45 in evidence, Your 
Honor. ! 

It relates to the assignment and transfer to Mrs. peering of the 
1,200 shares of preferred stock A. 

MR. ESPEY: Subject to the same objections I made to the pre- 
vious exhibit, Your Honor, and to the point that there is no showing 
whatever of any authority of Mr. Boggs to bind the defendant or the 
RFC in this matter, I have no objections to Your Honor receiving this. 

THE COURT: It will be received. | 


(Plaintiff's Exhibit No. 45 for identifica- 
tion was received in evidence.) 


241 MR. PICKENS: The attached letter, Your Honor, is the one 
that you have just finished reading. 
As Plaintiff's Exhibit 46, I offer letter from Mr. Ralston to 
Mr. Wharton dated October 3, 1941, and ask that it be received in 
evidence. It is a reply to Mr. Wharton's letter of October 2, 1941. 
MR. ESPEY: Subject to the objection that this letter shows no 
competency, relevancy or materiality with respect to the alleged con- 
tract of May 20, 1940, and shows no evidence whatever to bind the de- 


fendant upon any of plaintiff's claims, I have no objection to Your Honor 


receiving it for information. 
THE COURT: Plaintiff's Exhibit 46 received subject to the ob- 


jection. 
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(Plaintiff's Exhibit No. 46 for identifica - 
tion was received in evidence.) 


MR. PICKENS: As Plaintiff's Exhibit 47, Your Honor, I offer a 
memorandum from Mr. Kolb to Mr. Ralston relating to the transfer of 
1,200 shares of preferred stock A to Mrs. Roebling, and in connection 
with the reply to be written to Mr. Wharton's previous letters that have 
been admitted in evidence here, his letters relating solely to the trans- 
fer of these 1,200 shares. 

MR. ESPEY: Subject to the objection that this letter shows no 
competency, materiality or relevancy to support the alleged May 20, 

242 1940 contract, and supports in nowise any of plaintiff's claims, 
I have no objection to Your Honor receiving it for information. 
THE COURT: Plaintiff's Exhibit 47 is received subject to the 


objection. 


(Plaintiff's Exhibit No. 47 for identifica- 
tion was received in evidence.) 


MR. PICKENS: I wish to offer Plaintiff's Exhibit 48, Your Honor, 
a letter from Mr. Scott in Philadelphia to Mr. Taylor of the Washington 
office of the RFC, inquiring as to how they shall answer Mr. Wharton's 
letter of October 2, 1941. 

MR, ESPEY: May I ask, before making statement of my posi- 
tion, whether you propose to offer in evidence the release that was exe- 
cuted by Mrs. Roebling, and which is referred to, a copy of which was 
inclosed with this letter but which is not with it now? 

MR. PICKENS: I will offer it, yes. 

MR. ESPEY: Very well. 

Subject to that condition, Your Honor, and subject to the objec- 
tions that this Exhibit 48, with the attachment, is incompetent, imma- 


terial and irrelevant to show any support of an alleged May 20, 1940 


contract, and in nowise supports any of plaintiff's claims here, I have 
no objection to Your Honor receiving it for information. 

243 THE COURT: Plaintiff's Exhibit 48 will be received subject to 
plaintiff's stipulation to furnish the document mentioned therein. 
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(Plaintiff's Exhibit No. 48 for identifica - 
tion was received in evidence.) 


MR. PICKENS: To comply with Mr. Espey's request, Your 
Honor, he has given me a copy of the release referred to in Plaintiff's 
Exhibit 48, and I will now offer it as Plaintiff's Exhibit 48-A , with the 
understanding of Mr. Espey that I will later substitute my copy or give 


a copy to him, as this is his copy. 

MR. ESPEY: That is satisfactory, Your Honor. And, of 
course, subject to the same objections as to materiality tb the May 20, 
1940 contract or any of the plaintiff's claims here made. ! 

THE CLERK: Marked Plaintiff's Exhibit 48-A for identification. 


(Release dated Jan. 22, 1942 was marked 
Plaintiff's Exhibit No. 48-4 for identi- 
fication.) 


MR. PICKENS: It is a release, Your Honor, dated January 22, 
1942, signed by Mrs. Mary G. Roebling and witnessed by T. Girard 
Wharton. 


THE COURT: Exhibit 48-A will be received, subject to the ob- 
jection. | 


(Plaintiff's Exhibit No. 48-A for identifi- 
cation was received in evidence. ) 


244 MR. ESPEY: And I would suggest that Your Honor read it at 
this time. | 
THE COURT: Plaintiff's 48-A, I think I announced that is re- 
ceived. 
MR. PICKENS: That is right. That is a new sip ber: Your 
Honor, and that release is dated January 22, 1942. | 
. (By Mr. Pickens) I show you Plaintiff's Exhibit 49 and ask 
you if that is a letter that you wrote, signed and ieewinaed to Mr. 
Boggs? A. Yes, sir. ! 
MR. PICKENS: I offer Plaintiff's Exhibit 49 in evidence. It is 
a letter from Mr. Wharton to Mr. Boggs making further inquiry about 
the release of the 1,200 shares of preferred A stock that had already 
been authorized by the Board of Directors of the RFC. | 
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MR, ESPEY: Subject to the objections that Plaintiff's Exhibit 


49 for identification is immaterial, irrelevant and incompetent to any- 
wise show the alleged May 20, 1940 contract or to support any of plain- 


tiff's claims, I have no objection to Your Honor receiving it for infor- 


mation. 
THE COURT: Plaintiff's Exhibit 49 received subject to the ob- 
jection. 


(Plaintiff's Exhibit No. 49 for identifica- 
tion was received in evidence.) 


Q. (By Mr. Pickens) I show you Plaintiff's Exhibit 50 for iden- 
245 tification, Mr. Wharton, and ask you if that is a letter that you 
prepared, signed and forwarded to the RFC in Philadelphia, attention 
Mr. Ralston. A. Yes, sir, this is my letter. 

MR. PICKENS: I offer this letter, Your Honor, for the same 
reasons. 

MR. ESPEY: And subject to the same objections I have made in 
these previous objections, I have no objection to Your Honor receiving 
that for information. 

THE COURT: Plaintiff's Exhibit 50 received. 


(Plaintiff's Exhibit No. 50 for identifica- 
tion was received in evidence. ) 


MR. PICKENS: I wish to offer in evidence Plaintiff's Exhibit 51, 
a letter from Mr. Chadduck to Mr. Scott, for the same reasons. It 
relates to the transfer of these 1,200 shares to Mrs. Roebling, which 
had been previously authorized by the RFC. 

MR. ESPEY: Reserving my objections to this letter as being 
incompetent, immaterial and irrelevant to show the alleged May 20, 
1940 contract or to support any of plaintiff's claims, and on the further 
ground that there has been no showing whatsoever that Mr. Boggs was 
authorized beyond the Board's action to do anything, I have no objection 
to Your Honor receiving this letter for information. 

THE COURT: Plaintiff's Exhibit 51 will be received. 


246 (Plaintiff's Exhibit No. 51 for identifica- 
tion was received in evidence.) 
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MR. ESPEY: May I inquire--the last two exhibits, Your Honor, 
you didn't say they were subject to the objections made. May that be 
understood ? | 

THE COURT: Yes. And actually that may as well be under- 
stood as to all of them. | 

MR. ESPEY: Very well, Your Honor. ! 

MR. PICKENS: I offer Plaintiff's Exhibit 52, nick is a letter 
from Mr. Scott to Mr. Boggs, relating to the transfer of these 1,200 
shares, and 52-A, which is an inclosure to letter BQ erty ll 

MR. ESPEY: Subject to the objection that this Plaintiff's Exhi- 
bit 52 and 52-A do not support in anywise or show the alleged contract 
of May 20, 1940, nor any of plaintiff's claims, nor show any Board 
authority to Mr. Boggs to do anything other than he actually did, I have 
no objections to Your Honor receiving this letter. | 
THE COURT: Plaintiff's Exhibit 52 is received. 


(Plaintiff's Exhibit No. 52 and 52-A for 
identification were received in evidence. ) 


* * * * | 
247 MR. PICKENS: Perhaps Your Honor didn't understand I had 
offered 52-A also. ! 
THE COURT: Oh, yes. | 
Did your objection go to that? | 
MR, ESPEY: Yes, both of them. I recall mentioning both 52 
and 52-A in my comments. | 
THE COURT: Very well. 52-A will be received. | 


(Plaintiff's Exhibit No. 52-A was re- 
ceived in evidence.) 


| 
MR. PICKENS: I wish to offer Plaintiff's Exhibit 53 in evidence, 
which is a letter from Mr. Boggs to Mr. Scott, regarding the release 
of the 1200 shares to Mrs. Roebling and the reply to be si to 
Mr. Wharton's letter. | 
MR. ESPEY: Subject to the objections that this letter is not 


competent, material or relevant to show in any way the May 20, 1940 


248 contract, nor to support any of plaintiff's claims, I have no 
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objection to Your Honor receiving this letter for information. 
THE COURT: Plaintiff's Exhibit 53 will be received. 


(Plaintiff's Exhibit No. 53 was received 
in evidence.) 


MR. PICKENS: Your Honor, I offer Plaintiff's Exhibit 54, a 
letter from Mr. Scott to Mr. Boggs in Washington, seeking further 
advice in regard to the release to be signed in connection with the re- 
lease of the 1200 shares of stock to Mrs. Roebling. 

MR, ESPEY: Subject to the same objections, Your Honor, I 
have no objection to Your Honor receiving the letter for information. 

THE COURT: Plaintiff's Exhibit 54 received. 


(Plaintiff's Exhibit No. 54 was received 
in evidence.) 


MR. PICKENS: As Plaintiff's Exhibit 55, Your Honor, I offer 
a letter from Mr. Scott to Mr. Boggs, making further inquiry in con- 
nection with the reply requested in Plaintiff's Exhibit 54. 

MR. ESPEY: Subject to the same objections, I have no objection 
to Your Honor receiving the letter for information. 

THE COURT: Plaintiff's Exhibit 55 received. 


(Plaintiff's Exhibit No. 55 was received 
in evidence.) 


MR. PICKENS: As Plaintiff's Exhibit 56, I ask that Plaintiff's 
249 Exhibit 56 be admitted in evidence, it is a letter from Mr. 
Boggs to Mr. Wharton, asking Mr. Wharton for a conference or to stop 
by his office in Washington. 
MR, ESPEY: Subject to the same objections, Your Honor, I 
make the same statement that I have no objection to Your Honor receiv- 


ing the letter for information. 
THE COURT: Plaintiff's Exhibit 56 received. 


(Plaintiff's Exhibit No. 56 was received 
in evidence.) 


BY MR. PICKENS: 
Q. Mr. Wharton, I show you Plaintiff's Exhibit 57 for identifi- 
cation and ask you if that is a letter that you prepared, signed and 


| 
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mailed to Mr. Boggs? A. It is. | 
MR. PICKENS: I offer Plaintiff's Exhibit 57 in evidence, Your 
Honor. It is a reply to Mr. Boggs' request for a conference in Wash- 

ington. 
MR. ESPEY: Subject to the same objections, I have no objec- 
tion to Your Honor receiving the letter just for information. 
THE COURT: Plaintiff's Exhibit 57 is received. | 


(Plaintiff's Exhibit No. 57 was received 
in evidence. ) 


BY MR. PICKENS: 

Q. Mr. Wharton, I show you Plaintiff's Exhibit 58 for identi- 
fication and ask you to look at it and ask you if that is a letter that you 
prepared, signed and mailed to Mr. Ralston in Philadelphia, to the RFC 

250 in Philadelphia? A. It is. | 

MR. PICKENS: Thank you. : 

Your Honor, I offer Plaintiff's Exhibit 58 in evidence, a letter 
from Mr. Wharton to Mr. Ralston, regarding the conference that he 
had with Mr. Boggs in the transfer of these 1200 shares of Preferred 
Stock A to Mrs. Roebling. | 

MR. ESPEY: Subject to the same objections, Your Honor, I have 


no objection to Your Honor receiving this letter for information. 
THE COURT: Plaintiff's Exhibit 58 received. 


| 
(Plaintiff's Exhibit No. 58 ane received 
in evidence. ) 


MR. PICKENS: Your Honor, I wish to call Your io atten- 
tion to that exhibit, in the second paragraph, the reference to paragraph 
three of the agreement which they propose to have Mrs. Roebling exe- 
cute, is the release that I introduced at Mr. Espey's request, which is 
Exhibit 49-A. | 

BY MR. PICKENS: | 

Q. I show you Plaintiff's Exhibit 59 for identification and ask 
you if that is the letter that you prepared, signed and forwarded to the 
RFC in Washington? A. Yes, sir; this is my letter to Mr. Boggs of 
that date enclosing a copy of my letter to Mr. Ralson whith has just 
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been received in evidence. 
Q. Which is marked Plaintiff's Exhibit 59-A, I believe? 
251 A. Yes, Sir. 
MR. PICKENS: Your Honor, I wish to offer Plaintiff's Exhibit 
59 in evidence. It is a letter from Mr. Wharton to Mr. Boggs, relat- 
ing to the transfer of these 1200 shares to Mrs. Roebling and mentions 
the conference of January 1, 1942, or refers to that conference. 


MR. ESPEY: Subject to the same objections, Your Honor, and 
subject also to the objection that Mr. Wharton's statements about the 
alleged conference and some other matters are self-serving, I have no 
objection to Your Honor receiving the letter. 

THE COURT: Plaintiff's Exhibit 59 received. 


(Plaintiff's Exhibit No. 59 was received 
in evidence.) 


MR. PICKENS: 59-A was also included in that offer, Your Honor, 
and I believe in Mr. Espey's statement. 
THE COURT: Oh, yes, 59-A received. 


(Plaintiff's Exhibit No. 59-A was received 
in evidence.) 


MR. PICKENS: Your Honor, I offer as Plaintiff's Exhibit 60 in 
evidence, a letter from Henry F. Walton, the Acting Manager of the 
Philadelphia Agency, to Mr. Boggs in Washington, inquiring as to the 
statements made in Mr. Wharton's letter which was just admitted in 
evidence. 

MR. ESPEY: Subject to the same objections as previously made, 
I have no objection to Your Honor receiving the letter for information. 

252 THE COURT: Plaintiff's Exhibit 60 is received. 


(Plaintiff's Exhibit No. 60 was received 
in evidence.) 


MR. PICKENS: As Plaintiff's Exhibit 1, I offer in evidence, 
Your Honor, a letter from Mr. Boggs to Mr. Walton, answering the 
inquiry in Plaintiff's Exhibit 60. 

MR. ESPEY: Isn't your number 61? 

MR. PICKENS: Answering the inquiry, I have offered this as 61. 
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MR. ESPEY: I thought you referred to it as 1. 
MR. PICKENS: 61. 
THE COURT: 61. 
MR. ESPEY: Subject to the objections heretofore made and 


subject to the objection often repeated, that Verner Boggs had no 

authority whatsoever to bind the defendant or its predecessor, I have 

no objections to Your Honor examining that letter and receiving it. 
THE COURT: Plaintiff's Exhibit 61 received. | 


(Plaintiff's Exhibit No. 61 was ecatved 
in evidence.) 


MR. PICKENS: As Plaintiff's Exhibit 62, Your Honor, I offer 
a memorandum by V. C. Boggs to the Files, of May 28, 1942, relating 
to the settlement of the Voorhees estate and the release of stock to 
other note makers. | 

MR. ESPEY: Subject to the objection that this document has no 
competency, materiality or relevancy to support the alleged contract 
of May 20, 1940, nor any of the plaintiff's claims, and also. ‘Subject to 

253 the objection that there is no showing that Mr. Verner Boggs 

had any power to bind the defendant or its predecessor in anywise 
whatsoever, except as shown by Board actions, I have no objection to 
Your Honor examining that exhibit and receiving it. 

THE COURT: Plaintiff's Exhibit 62 received. 


(Plaintiff's Exhibit No. 62 was received 
in evidence.) | 


* * * * | 

MR. PICKENS: Thank you, Your Honor. | 

First, I wish to offer Plaintiff's Exhibit 25 which has been 
marked for identification, I wish to offer it in evidence. It is a letter 
from Mr. Scott, the Philadelphia Agency, to Mr. Griffin in Washington, 
inquiring as to the repayment of the foreclosure expenses and setting 
forth that the Roeblings and the Chamberlains had paid their expenses 
of foreclosure and asking for instructions. 
MR. ESPEY: May it please the Court, subject to the objections 


that this letter in no wise is competent, material or relevant to show 
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the alleged contract of May 20, 1940, nor to support any of the plain- 

tiff's claims, defendant has no objection to Your Honor receiving this 
256 letter for information. In connection with it, I wish to call 

Your Honor's attention to the fact that Mr. McGrath's letter of 

March 15, 1940, which authorized the release of certain stock, speci- 

fied that nothing was to go to the Roeblings , yet nevertheless in April, 

April 19th, Mrs. Roebling, according to an exhibit, sent her check for 

$95.10. Then I wishto call Your Honor's attention that the Board 

authorization of May 17, 1940, rescinded the Board action authorizing 

Mr. McGrath's letter of March 15, 1940, and as a result I respectfully 

submit the payment of expenses by the Chamberlain estate and by Mrs. 

Roebling was in error and erroneously received and, therefore, it 

was perfectly proper to return their money to them, as was indicated 

here, and has nothing whatever to do with the RFC's correct ownership 

of the foreclosed collateral or with the alleged contract of the plaintiff 

and her claims. 

THE COURT: Plaintiff's Exhibit 25 received. 


(Plaintiff's Exhibit No. 25 was received 
in evidence.) 


MR. PICKENS: As Plaintiff's Exhibit 26, Your Honor, I offer 
a letter dated July 19, 1940, from Mr. McGrath to Mr. Scott, answer- 
ing the request of Plaintiff's Exhibit 25 that Your Honor just read. 

MR, ESPEY: Subject to the same objections, Your Honor, I 
have no objection to Your Honor receiving that letter. 

MR. PICKENS: I wish to call Your Honor's attention particularly 

257 to the last paragraph which states: 
In view of the arrangements developed for the handling 
of the makers' indebtedness to the subject bank, the Directors 


have authorized the reimbursement by the Treasurer to the 


Roebling estate and the Chamberlain estate in respective 
amounts of $95.10 and $23.77, and the Treasurer has been in- 
structed to issue appropriate authorization to the Custodian to 


effect such reimbursement. 
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And I submit that these documents, on their face, do not indicate that 
the RFC made any sort of a mistake. They show that the arrangements 
for handling this problem have been changed and we are offering this 
as part performance of the provision of the contract that we contend 
was entered into, whereby the RFC agreed among other things that 
they would reimburse these note makers that had paid their foreclosure 
expenses. It shows that the Roeblings and the Chamberlains were will- 
ing to go along with the RFC, and the other four note makers, Bedford, 
Cartlidge, Conner, and the Voorhees estate, were not and that they 
didn't even cooperate to the extent of paying foreclosure expenses as 
the RFC had requested. And Iam making this statement only in view 
of the fact that Mr. Espey claims that the payment of foreclosure ex- 
penses, in the first place, was just a mere mistake. Well|, the letters 
of March 15 and March 20 provide that specifically and these letters 
show authorization of repayment and I submit that his statement that 
258 the RFC made a mistake is not evidence of that fact, because 
the acts of the RFC are presumed to be regular until shown otherwise. 
I think it is significant that everything that we offer as part per- 
formance, including the release of these 1200 shares, the RFC now con- 
tends are illegal acts that it made and not acts that it performed in 
accordance with this contract, and that is the reason I wish Your Honor 
to particularly note the last paragraph. | 
MR. ESPEY: May it please the Court, I wish to reply and direct 
Your Honor's attention to the fact that the Board authorization to Mr. 
McGrath to send his letter of March 15 and Mr. Scott's letter of March 
20 to Mr. Fenton of the Trenton Trust Company, of March 20, based 
on the March 15 Board action, exclusively excluded the Roeblings from 
any benefit of the stock to be released and, consequently, | Mrs. Roeb- 
ling's payment of $95.10 in April, a month before the alleged contract, 
was quite evidently in error. | 
Furthermore, the requiring of it or allowing the receipt of the 
money for the expense, on account of the expenses of the sale, was 
completely at variance with the concept of RFC requiring clear title to 
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the foreclosed assets on February 23, 1940, which Mr. Wharton, I 
believe, has conceded in his self-serving letter of May 20, 1940, which 
was read to Your Honor and which Your Honor has thus far excluded. 
So I don't think that there arises out of this action, in returning this 
259 money which was taken by mistake--helps the plaintiff in any- 


wise whatsoever. 
THE COURT: Plaintiff's Exhibit 26 received. 


(Plaintiff's Exhibit No. 26 was received 
in evidence.) 


* * * * 

260 T. GIRARD WHARTON, the witness on the stand at recess, re- 
sumed the stand and further testified as follows: 

THE COURT: Mr. Pickens, you may proceed. 

MR. PICKENS: Thank you, Your Honor. 

I wish to pass exhibit 27 for the moment and I wish to offer into 
evidence Plaintiff's Exhibit 28, which is a letter--excuse me-- 

BY MR. PICKENS: 

Q. I show you Plaintiff's exhibit 28 for Identification Mr. Whar- 
ton, and ask you to look at it, and ask you if that is a letter that you 
prepared, signed, and mailed to the RFC in Washington? A. It is. 

MR. PICKENS: Your Honor, I wish to offer Plaintiff's Exhibit 
28 into evidence. It is a letter from Mr. Wharton to the RFC in Wash- 
ington in regard to the repayment of the expenses of foreclosure to 
Mrs. Roebling, and it also mentions the letter of May 20 and inquires 
as to the latest developments concerning the Voorhees note. 

MR. ESPEY: May it please the Court, I have no objection to 
Plaintiff's Exhibit 28 for Identification going into evidence and I respect- 
fully invite Your Honor's attention to the fact that it acknowledges re- 

261 ceipt of the refund of $95.10 and it indicates very plainly that 
there is no contract, that there is still some question about whether 
five years is too short a time within which to limit the release of A 
stock to Mrs. Roebling, and Mr. Wharton would prefer to have no time 
limit fixed and the RFC desires such as essential. He thinks it should 


175 | 
not be less than ten years and preferably at least fifteen years. I sub- 


mit the letter to Your Honor-- | 
THE COURT: The witness refers to a letter of which he says 
he received in answer to his letter of May 20, 1940. Is that letter in 


evidence ? | 
MR, PICKENS: Do you mean since I last discussed with you 
the draft of your letter in answer to my letter of May 20, 1940? 
THE COURT: Yes. | 
MR. PICKENS: He is referring apparently to the proposed let- 
ter that Mr. Boggs was to write him. | 
THE COURT: He says the letter is in answer to his, letter of 
May 20. ! 
MR. ESPEY: There is no such letter in evidence, Your Honor, 
and I believe Mr. Wharton will testify, as he has testified before, that 
he never received any such letter. 
MR, PICKENS: He says since I discussed with you the draft 
of your letter in answer to my letter. 
THE COURT: Yes, and I was just wondering if we had such 
other letter in evidence ? | 
262 MR, PICKENS: No, you do not, Your Honor. In view of Mr. 
Espey's remark, I wish to point out the mistake in there that Mr. 
Wharton refers to here. It is the mistake in sending the check to the 
Roebling estate rather than to Mrs. Roebling. Now as to Plaintiff's 
Exhibit 29-- ! 
THE COURT: Well, I do not understand that. Yet he refers to 
a letter and you say he is talking about a draft. Do you mean a draft of 
a proposed letter ? ! 
MR. PICKENS; A draft of a proposed letter in reply to his 
letter of May 20, 1940 which was never sent or received. : 
THE COURT: Which also would indicate that the witiess expec - 
ted an answer ? Is that right ? 
MR. PICKENS: Yes, Your Honor. 


| 
| 
THE COURT: All right. | 


176 

MR. PICKENS: I can ask Mr. Wharton. 

Q. Did you ever receive a reply to your letter of May 20, 
1940? A. No, sir. 

MR. ESPEY: Excuse me but I did not hear that answer. 

THE COURT: I did not either. 

THE WITNESS: The microphone reverberates, Your Honor. 

They told me to leave it this way. No, sir, I did not receive 
a reply but Ican, if the Court wishes me to, explain what did happen. 

263 Q. Let me ask you. Did you ever in any of your conversations 
with Mr. Boggs, did you ever discuss with him a draft or a proposed 
draft of a reply to your letter of May 20, 1940? A. I did. 

Q. And do you recall when this discussion, when you had this 
discussion with him? A. When I gave him my letter of May 20, 1940. 
It was when I first met with him at the Trenton Trust Company on 
May 21, 1940. Itold him--I rather asked him when he could give me 
his reply. He said he would draft his reply and consider it with me 
when he came back to Trenton. As I testified earlier, he was back on 
several occasions between May 21 and June 4, 1940 and it was on the 
occasion of that last conference with Mr. Conner and the officers of 
the--it was during the daytime on June 4 and the evening conferences 
with representatives of the Voorhees estate on June 4, that he con- 
sidered with me the draft of his reply and at that time suggested for 
the first time that even though he had agreed on all ofthe terms of the 


agreement between the parties, that inasmuch as he was unwilling to 


permit the Voorhees estate, assuming it did recognize its obligation 
to take anything from the RFC beyond a period of five years that he 
thought some reservation should be imposed on the time during which 
Mrs. Roebling should have any assets from the RFC if the condition 

264 of the loan permitted. I told him then and I reiterated, in this 
letter that that was not the understanding of the agreement insofar as 
Mrs. Roebling was concerned and I did not think any time limit should 
be imposed on the return of any assets to Mrs. Roebling once the RFC 
was satisfied. 
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As I said, if you insist, if the RFC insists upon some time limit 
because of the slow nature of the assets and our not knowing when they 
will be realized upon then I certainly think some long period of time 
should be fixed. And it was not our understanding and I reiterated that 
in our subsequent conferences in Washington, as I pointed out, not at 
this trial but at the last trial. | 

MR. PICKENS: Does that help Your Honor in understanding the 
letter? | 

THE COURT: Yes, go ahead. 

MR. PICKENS: Your Honor, I offer as Plaintiff's Exhibit 29, 
a letter dated August 1, 1940 from Mr. Griffin to Mr. Wharton wherein 
it acknowledges receipt of Plaintiff's Exhibit 28, which Your Honor 
has just read. | 

THE COURT: Yes, Plaintiff's Exhibit 28 will be received. 


(Plaintiff's Exhibit No. 28 for Identifica- 
tion was received in evidence. ) 


MR. ESPEY: Your Honor, I have no objection to Plaintiff s 
Exhibit No. 29 for Identification. | 
THE COURT: Well, Plaintiff's Exhibit 29 is being received. 


265 (Plaintiff's Exhibit No. 29 for Identifica- 
tion was received in evidence. ) 


MR. PICKENS: Your Honor, next I wish to offer Plaintiff's 
Exhibit 30 into evidence, which is a letter dated August 28, 1940 from 
Mr. Charles N. Griffin to Mr. E. Raymond Scott. I wish to note it has 
been stamped approved by Board of an earlier date, August 23, 1940 
put the letter is actually dated August 28. This refers to Mr. McGrath's 
letter of March 15, which is already in evidence and discusses the re- 
payment of the foreclosure expense to the Roebling estate and to the 
Chamberlain estate and notifies Mr. Scott that the Board has agreed 
that those note makers need not pay the RFC their pro rata share of the 
expenses of foreclosure. | 

MR. ESPEY: May it please the Court, reserving my objections 
that this letter in no wise is competent, material or relevant to show 
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the alleged contract of May 20, 1940 or to support any of the plaintiff's 
claims, I have no objection to Your Honor receiving the letter for in- 
formation. 
THE COURT: Plaintiff's Exhibit 30 for Identification is re- 
ceived. 


(Plaintiff's Exhibit No. 30 for Identifica- 
tion was received in evidence.) 


BY MR. PICKENS: 

Q. Mr. Wharton, I show you a letter dated December 14, 1940 
and ask you to look it over and see if you can tell me if you prepared, 
signed, and mailed it to the RFC in Washington? A. Yes, Sir. 

266 MR. PICKENS: Your Honor, I offer Plaintiff's Exhibit 31 into 
evidence. It refers to the earlier letter of July 29, 1940 that was re- 
ceived in evidence and also refers to the letter of May 20, 1940 that 


has not been received in evidence. 
MR. ESPEY: May it please the Court, the defendant has no ob- 
jection to the receiving of Plaintiff's Exhibit 31 for Identification in evi- 


dence and points out that he has never received any reply from the RFC 
to the letters of May 20, 1940 and July 29, 1940, and that it also indi- 
cates he has no contract or co-arrangement with the RFC because he 
says, Iam very anxious to have a definite understanding with respect 
to Mrs. Roebling's position and shall appreciate your early attention 
to the matter. 

MR. PICKENS: Your Honor, in regard to Mr. Espey's state- 
ment, he calls Your Honor's attention to the statement which I believe 
is the second paragraph, I am very anxious to have a definite under - 
standing with respect to Mrs. Roebling's position and I shall appreciate 
your early attention to this matter. 

Of course, our contention is that does not show that they had 
not reached an agreement. In reality what he was talking about there 
was a release of stock to Mrs. Roebling because all of the other direc- 
tors had received the total amount of stock they were entitled to under 


the agreement and she had received noneand in connection with that, I 
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267 wish to call Your Honor's attention to, or at least for the rec- 
ord, in Exhibit 43 even after the RFC agreed to release these twelve 
hundred shares of stock to Mrs. Roebling, that Mr. Wharton made the 
statement in that letter: While both Mrs. Roebling and I appreciate the 
prompt fulfilment of this action, that relates to the twelve hundred 
shares of stock, what we are more vitally concerned about is what 
action has been or is to be taken by the Corporation with respect to the 
further release of stock to her in the event the status of the loan trans- 
action justifies it. | 

And you remember it was Mr. Wharton's testimony concerning 
the oral agreement that Mrs. Roebling was to wait until the loan had 
been partially realized upon and an equity built up in that account before 


she was to receive any stock, and, of course, that is our contention in 
| 


connection with this letter, Your Honor. 
THE COURT: Plaintiff's Exhibit 31 is received. | 


(Plaintiff's Exhibit No. 31 for) ‘Identifica- 
tion was received in evidence. ) 


Q. Mr. Wharton, I show you a letter dated December 27, 1940 
and ask you if you can tell me if you prepared, signed, and forwarded 
that to the RFC in Washington? A. Yes, sir. | 

MR. PICKENS: I wish to offer Plaintiff's Exhibit 32 into evi- 
dence, Your Honor. | 

268 MR. ESPEY: The defense has no objection to the introduction 
into evidence of Plaintiff's Exhibit 32 for Identification and calls atten- 
tion to the fact that it shows plainly there was no contract. | 

THE COURT: Plaintiff's Exhibit 32 is received. 


(Plaintiff's Exhibit No. 32 for Identifica- 
tion was received in evidence, ) 


MR. PICKENS: May I have one moment with Mr. Espey, Your 


Honor ? | 
THE COURT: Yes. | 
BY MR. PICKENS: | 

Q. Mr. Wharton, showing you a letter dated June 13, 1940 I 
ask you to look at it and tell me if you prepared, signed, aid 
| 
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forwarded that letter to the RFC in Washington, and the enclosure con- 
tained therewith? A. Yes, Sir. 

MR. PICKENS: Your Honor, I offer Plaintiff's Exhibit 20 to- 
gether with enclosure 20A in evidence. 

THE COURT: What number is that, Mr. Pickens? 

MR. PICKENS: 20 and 20a, Your Honor. Twenty is on the bot- 
tom of page 3. 

THE COURT: Yes, I find it. 

MR. ESPEY: May it please the Court, reserving my objections 
that Plaintiff's Exhibits 20 and 20a for Identification are immaterial 
and irrelevant to show that they in any way support the May 20, 1940 
contract or show or support any of Plaintiff's claims and also any self- 

269 servicing declarations made by Mr. Wharton, I have no objec- 
tion to Your Honor receiving this letter for information. 

THE COURT: Plaintiff's Exhibits 20 and 20a are received. 


(Plaintiff's Exhibits 20 and 20a for Iden- 
tification are received into evidence.) 


MR. PICKENS: Your Honor, I wish to offer into evidence Plain- 
tiff's Exhibit 27 which is a letter from Mr. Fountain to Mr. Boggs dated 
July 25, 1940 with the enclosure 27a, a letter of Mr. Fountain to Kat- 
zenbach, Gildea & Rudner, onthe same day. 

MR. ESPEY: May the Court please, reserving my objections, 
Your Honor, that these two exhibits, Plaintiff's Exhibits 27 and 27a for 
Identification are irrelevant and immaterial to support or show in any 


way the May 20, 1940 contract or in any wise support any of the plain- 


tiff's claims. I have no objection to Your Honor receiving and reading 
the letters. 


THE COURT: Plaintiff's Exhibits 27 and 27a are received. 


(Plaintiff's Exhibits 27 and 27a for Iden- 
tification were received into evidence. ) 


BY MR. PICKENS: 
Q. Mr. Wharton, I show you a letter dated June 21, 1940-- 
THE COURT: How is this marked? 
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270 MR. PICKENS: It is--I am showing Plaintiff's Exhibit 21 for 
Identification. | 
THE COURT: Very well. | 
Q. Mr. Wharton would you look at Plaintiff's Exhibit 21 for 
Identification and tell me if you prepared, signed, and forwarded that 
to the RFC in Washington? A. Yes, sir. | 
MR. PICKENS: Your Honor, I wish to offer Plaintiff s Exhibit 
21 into evidence. | 
MR. ESPEY: May it please the Court, reserving defendant's 
objections that this Plaintiff's Exhibit 21 for Identification | is immate- 
rial and irrelevant to show in any wise Plaintiff's alleged contract of 
May 20, 1940 and to support any of the plaintiff's claims, have no 
objection to Your Honor receiving this letter for information. To me 
it simply shows that the whole matter is still tentative, un-resolved. 
THE COURT: Plaintiff's Exhibit 21 is received. ! 


(Plaintiff's Exhibit 21 for Identification 
was received into evidence. ) 


MR. PICKENS: Your Honor, in regard to Mr. Espey’ s state- 
ment to Your Honor, I wish to call Your Honor's attention to the last 
sentence in the second paragraph stating: Under the circumstances-- 
the first paragraph and last sentence-- Under the circumstances, 
the last possible impediment to releasing preferred A stock to Mrs. 
Mary G. Roebling, when the same is available for release, would seem 

271 to be removed. And we are offering that showing they were 
giving notice that Mrs. Roebling--that was full performance on Mrs. 
Roebling's part and showing that she recognizes she was not going to 
get any of this stock under her oral agreement with the RFC until the 
same was available for release. | 

I wish to offer for identification first Plaintiff's Exhibit 22, 
which is a letter dated June 25, 1940 together with an enclosure con- 
tained therein of a letter dated June 24, 1940 from Mr. Fountain to 
Mr. Natlack which I would like to have marked exhibit 22a for identi- 
fication--I am sorry, your Honor, the clerk informs me it has already 
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been marked for identification, so I will offer Plaintiff's Exhibit 22 
and Exhibit 22a into evidence. 
MR. ESPEY: May it please the Court, reserving my objections 
exactly the same as heretofore, I have no objection to Your Honor re- 


ceiving and reading the proposed exhibits for your information. 


THE COURT: Plaintiff's Exhibits 22 and 22a are received. 


(Plaintiff's Exhibits 22 and 22a for Iden- 
tification are received into evidence.) 


MR. PICKENS: I would like to offer for identification Plaintiff's 
Exhibit 24, which is a letter from Mr. Henry F. Walton, Jr., the act- 
ing manager of the Philadelphia Agency, to Mr. Fountain dated June 26, 
1940. 

272 MR. ESPEY: May it please the Court, reserving the same 
objections, Your Honor, I have no objection to Your Honor receiving 
this for information. 

THE DEPUTY CLERK: That will be Plaintiff's Exhibit 24 for 
Identification, Your Honor. 


(Plaintiff's Exhibit 24 for Identification is 
a letter dated June 26, 1940 from Henry 
F. Walton, Jr. to Mr. E. J. Fountain.) 


MR. PICKENS: I wish to offer that into evidence, Your Honor. 
THE COURT: Plaintiff's Exhibit 24 is received. 


(Plaintiff's Exhibit 24 for Identification 
was received in evidence.) 


MR. PICKENS: Your Honor, since I offered Plaintiff's 1b which 
is Mr. Wharton's letter of May 20, 1940, Mr. Wharton has testified 
further as to the oral agreement and several exhibits have been intro- 
duced and received in evidence, and I do not wish to re-argue my 
earlier offer at this time except to say that I wish to re-offer at this 
time solely for the purpose of showing that the RFC in Washington was 
put on notice as to what the plaintiff was claiming was an oral agreement 
made between Mr.’ Boggs, whom we will show was one of its agents, and 
the plaintiff, and this letter was taken from the files of the RFC andI 
offer it solely for the purpose of showing that the RFC was put on 
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notice not as to the truth of the matter as asserted in the letter. 

273 MR. ESPEY: May it please the Court, the defendant objects to 
the receiving of this defendant's exhibit ib for identification into evi- 
dence on the ground that it is simply a self-serving declaration of 
Mr. Wharton in behalf of the plaintiff. It does not show any contract 
in and of itself, it has been admitted on the record that no reply to it 
was ever received and beyond Mr. Wharton's statement of a conclusion 
that there was a contract, there has been no evidence of the specifica- 
tions or terms of any alleged contract, and I respectfully submit for 
these reasons this letter cannot be received as evidence of any contract. 

Now right here, Your Honor, I want to make it plain that if the 
plaintiff will not characterize this letter as the contract but only as an 
offer of a contract subject to the objections connecting it up, saying 
that it was admissible as an offer but for the reasons that it § is being 
offered now I must reiterate my objections and insist and respectfully 
submit that Your Honor was correct in ruling it out previously. 

THE COURT: As I understand this situation now the exhibit 
which has been argued, Plaintiff's Exhibit 1b, is offered as showing 
the basis for plaintiff's theory. | 

MR. PICKENS: That is correct, Your Honor. I am offering it 
to show that the RFC was put on notice of the oral agreement to which 
Mr. Wharton has testified. Iam not offering it as the terms of the 
contract in and of itself. As I understand the law the terms of the con- 
tract would be the oral agreement. | 

274 THE COURT: And you further indicated you are not offering it 
as proof of the matters shown therein? 

MR. PICKENS: I am just offering it to show that the RFC was 
put on notice that this is what the plaintiff was claiming as the terms 
of the oral contract which had been previously entered into. 

THE COURT: You mean that it is plaintiff's contention? 

MR. PICKENS: That is plaintiff's contention as to an oral con- 
tract that had been previously entered into. That is correct. 

MR. ESPEY: I respectfully add, Your Honor, that the mere fact 
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that letter addressed to the attention of Mr. Boggs was in the files of 
the RFC and is no bringing home of notice to the Board of Directors of 
the RFC, which is the only body that could make a contract and to whom 
notice of the alleged arrangement would have to be brought home if it 
were to have any effect. It has been acknowledged by the previous 
correspondence received in evidence that Mr. Wharton did not receive 
for plaintiff any acknowledgement of that letter. 

THE COURT: Well, as I understand the theory of plaintiff's 
case it is almost necessary to have this considered for the limited 
purpose as indicated by counsel when offering it. 

275 MR. ESPEY: May it please the Court, reserving all of the ob- 
jections I have made and bearing in mind the letter has actually been 
read to Your Honor in court by Mr. Pickens, I think that Your Honor 
could receive it for purposes of information but not for the offering nor 
for the contract nor for the offering of notice to the RFC Board of Di- 
rectors nor of being a contract. 

THE COURT: Well, I think it should be received for the limited 


purpose suggested by counsel in the offering and it will be received with 
that understanding. 

MR, PICKENS: Thank you, Your Honor. 

THE COURT: Plaintiff's Exhibit 1b is received. 


(Plaintiff's Exhibit 1b for identification 
was received in evidence.) 


* * * * 
276 BY MR. PICKENS: 

Q. Mr. Wharton, on Friday I believe you had testified concern- 
ing a conference with Mr. Boggs subsequent to May 20, 1940. You tes- 
tified as to conferences around May 21 and 22, and conferences, I be- 
lieve, on June 4, 1940, and then as to another conference with Mr. 
Boggs in June of 1941. I had started to ask you some questions about 
a conference you said that you had in Washington with officials of the 
R.F.C. in January, I believe, of 1942, at which point Mr. Espey ob- 
jected because I had not introduced--or certain exhibits had not been 
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introduced leading up to that conference of January 1942. Ihave just 


completed introducing those exhibits and I wonder if you could go back 
to this conference that, I believe, you testified that you had in January 
of 1942. | 

Let meask you: do you recall having any conferences with 
officials of the RFC in January of 1942? A. Yes, sir. | 

Q. And where were those conferences held? A. At the offices 
of the RFC in Washington. | 

Q. And with whom did you have those conferences? 2 A. Thad 
my first conference with Mr. Boggs. | 

THE COURT: The only satisfactory way to do this is to fix 
the time, the place, and tell everybody that was there. 

277 MR. PICKENS: All right, sir. | 

BY MR. PICKENS: | 

Q. Now, as to the first--could you tell us the approximate date 
in January of 1942? A. Well, if I may have my letters at that time I 
can fix the exact date, if you would like to have the exact date. 

Q. I show you Plaintiff's Exhibit 58 which has been admitted . 
into evidence and ask you if that refreshes your recollection as to the 
exact date of this conference in 1942? A. Yes, sir. | 

Q. And what was that date? A. January 21, 1942. 

Q. Now, did you have more than one conference on that day ? 
A. I hadtwo conferences, one following the other, on that date at the 
offices of the RFC. | 

Q. I believe you testified that was in Washington, D. C.? 

A. The offices of the RFC in Washington. 

Q. Who was present at the first conference? A. Mr. Boggs 
and Mr. McArthur. | 

Q. Now, let me ask you who was present at the second confer- 
ence? A. Mr. Boggs, Mr. MacArthur, and Mr. McGrath. 

278 Q. Now, can you tell us exactly what was said by Mr. Boggs 
and Mr. MacArthur and yourself at this first conference ? A. As indi- 
cated by my prior correspondence, which is in evidence, I went down to 

| 
| 
| 
| 
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Washington on that date for the purpose of determining the intended 
effect of the proposed release to be given by Mrs. Roebling-- 

THE COURT: Are you asking about what occurred at the confer- 
ence? 

BY MR. PICKENS: 

Q. What occurred at this conference, Mr. Wharton? 

A. lhada discussion with them as to the legal effect, intended effect, 
of this release which is in evidence. 

MR. ESPEY: May it please the Court, the interpretation or 
legal effect of that release is a matter of law for the Court, I respect- 
fully submit, and I don't think the ideas of Mr. Wharton, nor of Mr. 
McGrath, nor of Mr. MacArthur, nor Mr. Boggs, would have any effect 
whatever upon the legal effect of the words used in Mrs. Roebling's re- 
lease; it speaks for itself. 

THE COURT: Perhaps not, but the only satisfactory way that I 
ever found for testimony of this kind is to say who said what, and what 
each one said; not what the witness gathered by way of impression, but 
what was said by him, and by each one of the persons present. 

MR. PICKENS: Thank you, Your Honor. 

279 BY MR. PICKENS: 

Q. Mr. Wharton, will you tell us, so that I won't interrupt you, 
will you tell us what you recall what Mr. Boggs said, what Mr. Mac- 
Arthur said, and what you said-- A. All right. To the best of my 
recollection, Mr. Boggs first introduced me to Mr. MacArthur, whom 
I had never met before, and then I told them together that I had come 


there for the purpose of obtaining an answer to my question as to what 
was the intended effect of this release which had been sent by the Phila- 
delphia office to Mrs. Roebling the preceding September, that I would 


not advise Mrs. Roebling to execute that release in connection with the 
transfer to her by the RFC of the twelve hundred shares of stock which 
had been previously authorized, according to Mr. Boggs, until I was 
sure, and had been assured by them, that the release related only to 
those twelve hundred shares, and in no wise impaired her right to any 
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further release of assets by the RFC in accordance with our agreement. 

Mr. Boggs said that he could not give me an answer to that 
question, and that he had asked Mr. MacArthur, who was one of the 
attorneys on the RFC's legal staff, to sit in on the conference with us 
in the hope that he might be able to give us an answer. : 

Mr. MacArthur said that he was not--he felt that he was not 

280 sufficiently familiar with the transaction to be able to give us, 
or give me, rather, an opinion at that time as to the legal effect inten- 
ded by the instrument as it had been submitted to Mrs. Roebling. 

We left that subject and went to my second inquiry which was 
as to the revenue stamps which would--were to be affixed to the stock 
certificates proposed to be transferred by the RFC to Mrs.| Roebling, 

that is, the twelve hundred shares. | 

I pointed out to both Mr. Boggs and Mr. MacArthur, that my 
understanding of the law was that the amount of stamps to be affixed to 
the stock certificates depended upon the dollar amount which was deter- 
mined to be the value of the stock, or the value of the transaction; that 
apparently there was some difference, whether you considered the stock 
over or under six dollars a share. I pointed out that--five dollars a 
share, Imean. AndI said, "It will be for you to tell me what stamps 
will be affixed because we have been asked--Mrs. Roebling has been 
asked to affix the necessary stamps and she has to bear the necessary 
expense of these stamps, and we can't tell what amount we Wig sup- 
posed to pay. You will have to tell us. ! 

Again, Mr. Boggs said he couldn't tell me, and Mr, MacArthur 
said substantially the same thing, that he wasn't familiar enough with 

281 the background of the transaction to say. | 

At that point there was a suggestion that we might go in to see 
Mr. Boggs--I mean, Mr. McGrath. Mr. Boggs made that suggestion. 

Q. May Iask you, who is Mr. McGrath? A. Mr. ‘McGrath was 
the Chief of the Examining Division of the RFC at that time, as he had 
been the preceding spring of 1940, that is, in the spring of 1940 and 
from that time forward. 
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Q. All right. Now, continue. A. So the three of us went from 
Mr. Boggs' office in the RFC building in to Mr. McGrath's office, and 
I was then introduced by Mr. Boggs to Mr. McGrath, since I had never 


met him before. 

At that time Itold Mr. McGrath, in the presence of Mr. Boggs 
and Mr. MacArthur, that I had cometo Washington to obtain this ex- 
planation as to the intended effect of this release to be given by Mrs. 
Roebling, and to inquire as to how much for the revenue stamps she 
would be required to pay. 

I also took the opportunity, since I hadn't done it before, totell 
Mr. McGrath what my understanding was of the agreement which had 
been entered into by Mrs. Roebling and the other directors of the Tren- 
ton Trust Company and the RFC, and I outlined to him, at that time, as 
I had in my letter to Mr. Boggs of May 20, my understanding of the 

282 terms of the agreement. Mr. McGrath, as I related the terms 
to him, sat there and he more or less nodded and grunted, as it were, 
and at the conclusion of my recital of the terms I told him that I wanted, 
and I had been trying to obtain, for some time, written confirmation 
from the RFC of the terms of the agreement as well as some determina- 
tion or indication as to the time when shares of stockor other assets 
would be released to Mrs. Roebling. 

He told me that as far as the RFC was concerned nothing would 
be put in writing, that they did not disagree with the agreement, that I 
could keep all of the records, memoranda, or otherwise, that I wished 
with respect to it, that the agreement would not be disputed, but they 
simply weren't going to put anything in writing. 

He said, further, that so far as this twelve hundred shares was 
concerned that the release to be given by Mrs. Roebling was intended 
to apply only to those twelve hundred shares and was not intended to 
apply to any other A stock or other assets to be released in the future, 
if and when such was available for release in accordance with our agree- 
ment. 

I asked him about the stamps which would be required, and he 
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said that--as I recall it now--that was a question which the legal 
advisers would have to determine, and they would advise me accordingly. 
283 I think, but I can't be absolutely certain, before I left I was told 
that we should consider that the stamps would be based on the retire- 
ment value of the stock, namely, twenty dollars a share, and whatever 
dollar amount was required to purchase those stamps would have to be 
paid by Mrs. Roebling. | 
Q. Now, do you recall anything else that was said by you or 
Mr. Boggs, or Mr. McArthur, or Mr. McGrath at that conference? 
A. Well, Mr. McGrath said at the end of the meeting that unless 
Mrs. Roebling--in effect--unless Mrs. Roebling does something about 
taking this twelve hundred shares of stock now, "why we just won't re- 
lease even that to her.’ I don't want to characterize--I can't! charac- 
terize as to why he said that. | 
Q. Did anyone else--did Mr. McGrath or anyone else say any- 
thing further at that conference, as you can recall now? A. i just don't 
recall specifically at that last conference. I asked Mr. Boggs, either 
when I was--first met with him and Mr. MacArthur, or while we were 
with Mr. McGrath, if he could tell me the status, or if he would tell 
me the status of the collateral, or what had been the collateral account, 
as to the collections, and so on, so that I might have some idea when 
further stock would be released to Mrs. Roebling, and he indicated he 
couldn't tell me. 
284 Q. What do you mean, "status of the collateral account" ? 
A. On liquidation of the collateral which was pledged to secure this 
two million dollar loan. They were in the process, as they had been 
right along, of trying to collect on this collateral which was pledged to 
secure this loan, and which they had taken over on this foreclosure in 
1940. 
He had given me some indication back in June 1941, but when I 


asked him for this further indication in January 1942, he said he 


couldn't give it to me. 


Q. Did you have any discussion as to the status of the collateral 
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Q. All right. Now, continue. A. So the three of us went from 
Mr. Boggs’ office in the RFC building in to Mr. McGrath's office, and 
I was then introduced by Mr. Boggs to Mr. McGrath, since I had never 
met him before. 

At that time I told Mr. McGrath, in the presence of Mr. Boggs 
and Mr. MacArthur, that I had cometo Washington to obtain this ex- 
planation as to the intended effect of this release to be given by Mrs. 
Roebling, and to inquire as to how much for the revenue stamps she 
would be required to pay. 

I also took the opportunity, since I hadn't done it before, to tell 
Mr. McGrath what my understanding was of the agreement which had 
been entered into by Mrs. Roebling and the other directors of the Tren- 
ton Trust Company and the RFC, and I outlined to him, at that time, as 
I had in my letter to Mr. Boggs of May 20, my understanding of the 

282 terms of the agreement. Mr. McGrath, as I related the terms 
to him, sat there and he more or less nodded and grunted, as it were, 
and at the conclusion of my recital of the terms I told him that I wanted, 
and I had been trying to obtain, for some time, written confirmation 
from the RFC of the terms of the agreement as well as some determina- 
tion or indication as to the time when shares of stockor other assets 
would be released to Mrs. Roebling. 

He told me that as far as the RFC was concerned nothing would 
be put in writing, that they did not disagree with the agreement, that I 
could keep all of the records, memoranda, or otherwise, that I wished 
with respect to it, that the agreement would not be disputed, but they 
simply weren't going to put anything in writing. 

He said, further, that so far as this twelve hundred shares was 
concerned that the release to be given by Mrs. Roebling was intended 
to apply only to those twelve hundred shares and was not intended to 
apply to any other A stock or other assets to be released in the future, 


if and when such was available for release in accordance with our agree- 


ment. 


I asked him about the stamps which would be required, and he 
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said that--as I recall it now--that was a question which the legal 


advisers would have to determine, and they would advise me accordingly. 
283 I think, but I can't be absolutely certain, before I left I was told 

that we should consider that the stamps would be based on the retire- 

ment value of the stock, namely, twenty dollars a share, and whatever 


dollar amount was required to purchase those stamps would ave to be 
paid by Mrs. Roebling. 
Q. Now, do you recall anything else that was said by you or 
Mr. Boggs, or Mr. McArthur, or Mr. McGrath at that conference? 
A. Well, Mr. McGrath said at the end of the meeting that unless 
Mrs. Roebling--in effect--unless Mrs. Roebling does something about 
taking this twelve hundred shares of stock now, "why we just | won' t re- 
lease even that to her." I don't want to characterize--I can ‘ti charac- 
terize as to why he said that. | 
Q. Did anyone else--did Mr. McGrath or anyone else say any- 


thing further at that conference, as you can recall now? A. I just don't 
recall specifically at that last conference. I asked Mr. Boggs, either 
when I was--first met with him and Mr. MacArthur, or while we were 
with Mr. McGrath, if he could tell me the status, or if he would tell 
me the status of the collateral, or what had been the collateral account, 
as to the collections, and so on, so that I might have some idea when 
further stock would be released to Mrs. Roebling, and he indicated he 
couldn't tell me. ! 
284 Q. What do you mean, "status of the collateral account" 2 

A. On liquidation of the collateral which was pledged to secure this 
two million dollar loan. They were in the process, as they had been 
right along, of trying to collect on this collateral which was pledged to 
secure this loan, and which they had taken over on this foreclosure in 
1940. | 

He had given me some indication back in June 1941, but when I 
asked him for this further indication in January 1942, he sic he 
couldn't give it to me. | 

Q. Did you have any discussion as to the status of the collateral 


190 
with Mr. McGrath? A. Well, as I said a moment ago, I am not posi- 
tive whether I asked about that at the initial meeting with Mr. Boggs 
and Mr. MacArthur, or whether it was after the three of us joined Mr. 
McGrath in his office; it was at one place or the other when Mr. Boggs 
and Mr. MacArthur, at least, were present. 

Q. Now, after this conference of-- A. I might say that when I 
was with Mr. McGrath after I told him my understanding of the agree- 
ment, because I said that was the first time I met the man, I also told 
him what had been done after we entered in this agreement; how stock 
had actually been delivered and purchased by Mrs. Roebling, in some 
instances, and how the foreclosure cost had been refunded, how the 
Roebling note had been paid off in full, and that we had done everything, 

285 or, Mrs. Roebling had done everything, as had the others, 
which the agreement called for, and that I was anxious to ascertain for 
her benefit just where she stood with respect to this remaining collateral. 

Q. And did he answer you then? Did he say anything to you? 

A. No. On that score I was simply telling him what the situation was 
as I knew it. Isay, he did not dispute any of it. 

Q. You say he did not dispute it--did he say he didn't dispute it, 
or did he remain silent? A. AsI told you a moment ago, he said they 
would not dispute the agreement, or what had happened. They would not 
put anything in writing, as I requested. 

Q. Now, after these two conferences on January 1, 1942-- 

A. No, it was not January 1. 

Q. January 21, 1942, did you have any conferences subsequent 
to that date with any other officials of the RFC? A. Well, Ihada 
conference with Mr. Boggs at the office of the RFC in Washington in 
April 1946. 

Q. Do you recall what day in April it was? A. Well, not with- 


out again referring to correspondence. I don't think that is too import- 


ant. I definitely know it was in April and it was the only time I was in 
the offices of the RFC in April 1946. 
286 Q. Who was present? A. Just Mr. Boggs. 
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Q. And yourself? A. Yes. 
Q. Will you tell us what was said at that conference by Mr. 


Boggs, and what was said at that conference by you? A. Well, I--as 
to this particular transaction, I inquired of him, I asked him whether 
he could tell me again, as I had asked him in 1942, about the status 
of the collateral, to what extent it had been collected, and to what ex- 
tent it might be available for release to Mrs. Roebling. He said that 
he was no longer in charge of that department and that for that reason 
alone he could not give me any information as to the extent to which 
collateral had been liquidated by the RFC. He said, however, that re- 
gardless of that, that nothing would be released to Mrs. Roebling at 
that time as far as he was concerned. | 
He then said for the first time that in any event there would be 
no collateral, further collateral, or assets, released to Mrs. Roebling 
untill all of the two 2 million dollar loans had been paid. In other words, 
until all of the four million dollars of the preferred stock A of the Tren- 
ton Trust Company had been retired and paid for in full. | 
287 I protested and told him that was not the agreement; hae the 
agreement between us had been that she was to receive whatever equity 
there was there once the two million dollar loan had been satisfied, and 
that there was never any understanding that she was not to receive any- 
! 
Well, he said, that is it, so far as Iam concerned she won't get 


anything more until the whole four million dollars preferred stock is 


thing until the whole four million dollars was satisfied. 


retired and paid for in full, both principal and interest. | 

I had some other conversation with him which prompted my go- 
ing to see him about the Trenton Trust Company, but I don't think I 
should take the Court's time to relate that here because it does not bear 
on this transaction. | 

Q. It has nothing to do with the directors'-- A. Or Mrs. 
Roebling's interest in the assets. It related to the Trenton Trust Com- 
pany, as such. | 

Q. Did you see anyone other than Mr. Boggs at the RFC on that 
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day when you were in Washington? A. Not to the best of my recollec- 


tion. 

Q. Did you discuss the status of the collateral with anyone else 
at thattime? A. No, sir; he was the only one I saw. He didn't tell 
me who had charge of it; just said nothing was to be released even 

288 though he couldn't tell me what the status was. It would not be 
released then, and, as I said a moment ago, not until the whole four 
million dollars preferred stock A of the Trust Company had been retired 
and the RFC paid in full, both the principal and interest. 

Q. Since April of 1946 down to the time that this suit was insti- 
tuted, have you ever had any other conferences with officers of the RFC? 
A. Well, from that time forward until 1954 I had no further confer- 
ences, but-- 

THE COURT: I think that does answer the question, doesn't it? 

THE WITNESS: I say, until 1954. 

THE COURT: Yes. 

BY MR. PICKENS: 

Q. Did you have a conference or conferences in 1954? 

A. Yes, sir. 

Q. And could you tell us with whom, and approximately when ? 
A. Iconferred at the then offices of the RFC the latter part of May or 
the first day or two of June 1954 with a gentlemen who was then intro- 
duced to me as General Counsel for the RFC by the name of McConley. 

Q. Could you spell his name for the reporter, please? A. Well, 

289 I wrote him a letter subsequently--I would hate to trust my 

memory on the spelling of his name. 
MR. ESPEY: May I supply it tothe reporter? M-C--Capital 
C-o-n-l-e-y. 
MR, PICKENS: Thank you, Mr. Espey. What is his full name? 
MR. ESPEY: Just a moment. His first name is George, and 
I will have to verify the initial. It is given here as George E., but I 
had the impression it was George A. George McConley. I will get the 


initial. 


193 


BY MR. PICKENS: 

Q. Who else was there? Was anyone else nea at that con- 
ference? A. Yes, sir. There was another gentleman who was intro- 
duced to me as being from the RFC. I cannot recall his name now. 
Mr. Espey may be able to furnish his name, but it doesn't come to my 
mind. I had never met him before and I have never met him since, 
and he did not participate particularly in the discussion; he sat in on 
the conference. ! 

And, then, there was Mr. Griffin from your office, as I recall 
it. | 

Q. Mr. Jerry Griffin? A. Yes. But there were no other 
representatives of the RFC except Mr. McConley and this associate of 
his. ! 

@. All right. Now, what did you say to Mr. McConley, and 
what did Mr. McConley say to you, and what did this other gentleman 
say to you and Mr. McConley? A. I told Mr. McConley that I was 
attorney for Mrs. Mary G. Roebling, that I had asked Mr. Griffin’ s 
office to arrange for this conference with him so that I could present 
to him the details with respect to Mrs. Roebling's claim against the 
RFC. [then related to him, step by step, in detail, the history of the 
transaction because he said to me he was not familiar with it and would 
I tell it to him, so I went all the way back to the beginning and told him, 
as best I could recall, the details of these loans, the dispute about the 
directors’ notes and the agreements which I had entered into with the 
other parties, and the bank and the RFC, in Mrs. Roebling's behalf, 
and told him what had been done by the RFC since that time. 

I then told him that the RFC had just recently, I think within the 
month, been paid the balance due to it on the four million dollars which 
it had loaned the Trenton Trust Company through the vehicle of this 
preferred stock A and other assets, and that since I had been advised 
by Mr. Boggs in 1946 that nothing more would be paid out to Mrs. Roeb- 
ling until the four million dollars, principal and interest, had been paid, 
it was now in order for the RFC to pay to her whatever excess there was 
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291 in the form of assets over and above the four million dollars 
which was due to them. 

Mr. McConley, after hearing my story very patiently and ina 
friendly way, said to me, "Will you please write me a letter in which 
you will give me again the details of Mrs. Roebling's claim against the 
RFC ?" 

I said I would be very happy to do so, and other than that, and 
a few social remarks, that was the end of the conference. 

I then went back home and wrote the letter. 

Q. And did you subsequently mail the letter to Mr. McConley? 
A. I did. 

Q. Did you ever receive an answer? A. I may have hada for- 
mal acknowledgment; I can't remember off hand. I do not recall receiv- 
ing directly any formal letter indicating the RFC's position. 

Q. When was the first two million dollar loan paid off? The 
1934 loan? A. The balance of that loan was paid, as I recall it, in 
December 1952. 

Q. And did you fix the date for when the second two million dol- 
lar loan was paid off? A. I don't recall--the balance of the second 
million dollar loan was satisfied in May 1954. 

292 Q. Now, returning to the conference which you testified that 
you had with Mr. Boggs, I believe in June of 1941--I have not covered 
the--that conference with you earlier because the documents were not 
in evidence--I wonder if you would tell the Court exactly what was said 


by Mr. Boggs and--first, let me ask you: can you recall when you had 


the conference with Mr. Boggs, and where it was? A. The conference 
of June 19-- 

Q. --41. A. --41. Well, I know it was in that month, andI 
can give you the exact date with reference to my cross-correspondence 
and telegrams with Mr. Boggs. 

Q. I show you Plaintiff's Exhibit 38 and ask you if that refreshes 
your recollection as to the date on which you had your conference with 
Mr. Boggs in June of 1941? A. Well, this is a copy of a telegram I 
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know I received from Mr. Boggs. 
Q. Does it refresh-- A. Yes. I would say so. It was Wed- 
nesday, June 11, 1941. | 
Q. All right. Now, would you tell the Court, was i anyone 
else present at this conference on June 11 other than you and Mr. 
Boggs? A. No, sir. : 

293 Q. Would you tell the Court what was said by Mr. Boggs, and 
what was said by you at this conference? A. Well, this conference 
was held at Mr. Bogg's office in the RFC here in Washington, and I 
don't know if I can give you the exact sequence, but I said to Mr. 

Boggs that I couldn't understand why I didn't have his reply to my letter 
of May 20, 1940 which had been promised by him and which I had writ- 
ten him about, and the many letters I had written are here in evidence, 
and that I felt that because he didn't know how long it might take for this 
transaction to be consumated--could be any time--could be a long time 
--and faces change, names change, personnel change in large organiza- 
tions, and I felt it was only fair that we have our agreement confirmed 
in writing, as well as to know what the RFC had in mind about the time 
of the release of this collateral, or this equity in collateral, to Mrs. 
Roebling. | 

He countered that by suggesting that the RFC Board of Directors 
had just, within a few days before our meeting, authorized a release of 
twelve hundred shares of preferred stock A of the Trenton} ‘Trust Com- 
pany to Mrs. Roebling, and that she or I would be hearing from them 
with respect to that soon. 

I asked him about the status of the collateral and whether there 

294 was any relationship between the authorization to release twelve 
hundred shares and the status of the collateral, and he said, as I re- 
member it, that they had collected, at that point, approximately two 
hundred and ninety-six thousand shares on this collateral, ‘put they had 
released to the other directors other than Mrs. Roebling ‘shares 


which, at their retirement value, of twenty dollars a share, would total 


in retirement value approximately two hundred and seventy-two 
| 
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thousand shares, which would leave only twelve hundred shares at 


twenty dollars a share, retirement value, which, they felt, could be 


released at that time, and that the Board had authorized by a resolu- 
tion--I don't know whether he said resolution--but the Board had au- 
thorized the release of those shares at that time. 

I asked him about the time table for the balance, and he said 
that he couldn't say; he didn't know. But, he would make every effort 
to ascertain that for me and let me know. 

He brought up, again, the question of whether some time limit 
should be imposed on the release, and I told him no, that was not our 
understanding. Our understanding was that Mrs. Roebling was to get 
whatever was left, no matter how long it took. It might take one day, 
it might take a short time, a week, or a month, but no matter how long 
it took, our agreement was that she was to get whatever was left, if 
there was anything left, and I said I could not agree that there was to 
be any time limit imposed--to be imposed. 

295 I think, related to this transaction, that was about all of our 
conversation. We talked about the Trust Company and other matters, 
but nothing which bore directly on this transaction. 

Q. You said two hundred and nim ty-six thousand shares. 

A. Dollars. 

Q. And I believe you also said two hundred and seventy-two 
thousand shares. A. Dollars. I'm sorry if I mis-spoke myself. 

Q. Did you know William V. Matlack, Jr.? A. Yes, sir. 

Q. And who was he? A. Who was he? 

Q. Who was he; yes? A. Well, in June, 1940, and for some 
time prior to that, he was Trust Officer of the Trenton Banking Com- 
pany of Trenton, New Jersey. 

Q. Do you recall that he testified at the first trial in this mat- 
ter? A. Yes, sir. 

Q. Is he still alive? A. No, sir. 

Q. Do you know when he died? I mean, in relation to the first 
trial and this trial? A. He died after the first trial. 


* * 


Thursday, December 10, 1959 | 


* * * 


299 BY MR. PICKENS: | 

Q. Mr. Wharton, I ask you to look at Plaintiff's Exhibit 68- 
A-1, and readit. A. Yes, sir. 

Q. Now, last Friday, and yesterday, you testified concerning 
conferences that you had with various officials of the RFC. And I ask 
you if this exhibit refreshes your recollection as to other conferences 
that you had with the officials of the RFC. A. Yes, sir. | 

* * * * | 

302 Q. Mr. Wharton, you testified on Friday last, at page 56 of 
the transcript, that it was Mr. Durr with whom you chiefly dealt 
through 1937, 1938, in so far as the representatives of the RFC are 
concerned, and that you had occasional conferences with Mr. Husbands. 

Now, do you recall any one conference that you had with Mr. 
Durr during this period in 1937, 1938? A. Well, I had conference 
with him-- | 

MR, ESPEY: I object. The question was: Do you recall any 

particular conference? | 

THE COURT: Yes. | 
A. In 1937 and 1938? | 

Q. (By Mr. Pickens) Yes, sir. A. Yes, sir. | 

Q. And you recall when that conference was? A. The best of 
my recollection, it was in January 1938. ! 

303 Q. And what took place at that conference? | 

MR. ESPEY: I object, Your Honor, to anything that took place 
in 1938 as entirely too remote from May 20, 1940, to be enlightening 
on a contract, as alleged, of May 20, 1940, and causes of action aris- 
ing out of actions at that time, not 1938. | 

MR. PICKENS: Your Honor, I understood that you had previ- 
ously ruled that this testimony was to be allowed conditionally, that it 


would be connected up later on. 
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THE COURT: Yes. Objection is overruled. 

He may answer it. 
A. Well, that particular conference was held in Trenton, at the Tren- 
ton Trust Company, and was attended by Mr. Durr for the RFC, 
Mr. Fountain for the Trenton Trust Company, Mr. Bedford, Mr. Con- 
ner, Mr. Cartlidge, Mr. Voorhees, Mrs. Roebling and myself. 

Q. Now, can you tell us what was said by each of the parties 
at this conference? Each of the parties to the conference, I mean. 
A. Well, Mr. Durr's conversation to us was the one that I remember 
chiefly because-- 

THE COURT: No. Just answer his question. 
A. He told all of us at that time-- 

THE COURT: Who? 

304 A. Mr. Durr told all of us at the conference on that occasion 
that the RFC was willing to release preferred stock A to all of the 
directors other thanito Mrs. Roebling at that time, if these directors 
would recognize their obligations to the Trenton Trust Company, and 
asked us all to try to work out some arrangement whereby that could 
be done. 

Q. You recall anything else that transpired at that particular 
conference, that was said? A. Well, we all agreed to do so. 

THE COURT: No; that is not answering. 
A. Well, Mr. Bedford, speaking for himself and Mr. Conner and Mr. 
Cartlidge, who told me at that time that he was speaking for all of 
them, and Mr. Voorhees, who was still living at that time, that they 


would consider the matter. I told them that I would be perfectly willing 


to consider with Mrs. Roebling and try to work something out. 

Q. Subsequent to the conference of January 1938, did you have 
any further conferences with Mr. Durr? A. Mr. Durr? 

Q. Mr. Durr, inany year. A. Well, i had several more with 
him. I had one in September 1939. 

Q. Where was that? A. Here in Washington. 

Q. And who was present? A. Mr. Fountain, Mr. Durr 
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and myself. 
Q. Will you tell us what each said at that conference. 
MR. ESPEY: I make the same objections, Your Honor, and 


reserve my rights as to this testimony. | 
THE COURT: Beg pardon? ! 
MR. ESPEY: I say, I make the same objections. Conference 
in September 1939 is entirely too remote from-- 
THE COURT: You may answer. ! 
Objection overruled. 


A. Ithink I said it, the conference was here at the RFC offices in 

Washington. Mr. Fountain and I had gone there to meet with Mr. Durr. 
Mr. Fountain told Mr. Durr and me that, at that time, that the 

executors of the Voorhees estate and counsel for the Voorhees estate 


were not only unwilling to recognize or have the Voorhees estate recog- 
nize its obligation on Mr. Voorhees' note to the Trenton Trust Company , 
but that it was unwilling to consent to any other arrangement, | or any 
arrangement rather, between the rest of the directors and the estates 

of the deceased directors, Trenton Trust Company, and the RFC with 
respect to the disposition by the RFC of preferred stock A or the col- 


lateral. | 
Mr. Durr then said that the matter of working out these notes 
had been put off much too long, that something would have to be done 
about it, or the bank would have to not only continue with its action, 
306 which had been started by that time against the Voorhees estate 
to collect its note, but that suit would have to be brought against all 
the other directors who were disputing their notes. And he suggested 
that they be given another period of sixty days or thereabouts within 
which to do something one way or the other. | 
He asked me if I had any suggestions as to how, assuming the 
other directors were willing to work out something, would release the 
A stock to them at that time, whether I had any suggestions as to how we 
might effect such without incurring possible liability to the Voorhees 
estate, which was unwilling to participate or agree. 
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And I told him that there might be an action brought in the New 
Jersey courts, with all these people parties to it, including the Voor- 
hees estate, seeking court approval. He said, well, that didn't appeal 
to him very much, the RFC wasn't going to get into litigation of that 
sort, and he suggested the possibility of foreclosure of the assets which 
were still at that time pledged as collateral for the securing of this 
loan; after which the RFC would then be in a position to deal with the 
other directors. 

Both Mr. Fountain and I urged that that not be done at least 
until these other people had been given a chance to work out something; 
and not resort to that measure. 

So it was left’ that way at that time, that letters would be written, 

307 putting these directors on notice that something had to be ac- 
complished within the next sixty days. 

Q. After this conference of September 1939, that you have just 
testified to, did you have another conference? Ever have any other con- 
ference with Mr. Durr? A. Well, I had another conference with him 
just before Christmas, 1939. 

Q. Inthe month of December? A. Yes; December 1939. 

Q. And where was that conference held? A. That conference 
was also held in Washington, at the office of the RFC. 

Q. And who was present other than you and Mr. Durr? A. I 
am quite certain Mr. Fountain was also present. 

Q. And will you tell us what Mr. Durr and Mr. Fountain and 
yourself said at that conference. 

MR. ESPEY: Same objections, Your Honor. 

THE COURT: Same ruling. 

A. Well, Mr. Fountain reported to both of us, of course I already knew 
it but he reported to Mr. Durr, chiefly, that these directors had not 


been able to work out their differences, and there was still no willing- 


ness on the part of the Voorhees estate to participate in a settlement. 
THE COURT: Who said that, now? 
THE WITNESS: Mr. Fountain was telling Mr. Durr and me at 
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308 this conference. And that the sixty-day period which had been 
given to everybody to work it out had expired, that the annual meeting 
which had been postponed on a number of occasions before, jannual 
meeting of the stockholders. 
Q. (By Mr. Pickens) Annual meeting of stockholders of what? 
A. Trenton Trust Company, had been postponed on a number of occa- 
sions, in the hopes that this would work out. It was going to have to 
be postponed again. | 
So Mr. Durr said that they would have to proceed with foreclo- 
sure under those circumstances and then deal with the individual note- 
makers who were willing to be dealt with. He suggested at that time 
that if once the note and the collateral were foreclosed, that Mrs. 
Roebling, since the Trentrusco Corporation had given the note would 
be out of the picture after the foreclosure, that Mrs. Roebling acquire 
all of the remaining assets which weren't released to any of the other 
directors, and give a so-called limited liability note. And I asked 
him what he meant by that. | 
And he said that Mrs. Roebling could give a promissory note to 
the RFC for the purchase of this collateral, but by the terms of the 
note her liability would be limited to the extent of the collateral; there 
would be no personal liability beyond the amount realized upon the col- 
lateral which was pledged; so that if the whole $2,000,000 couldn't be 
309 made, she would not have to make good on the deficiency. 


He also suggested that any notemakers who did recognize their 
notes and to whom the RFC did release stock, would have to pay inter- 
est from that time on on their notes, although, as he said, some of 
them, according to Mr. Fountain, had paid something on account of in- 
terest. Others had not. So anybody who has paid anything on account 
of interest would be given credit for it. 


I told him that I couldn't answer for Mrs. Roebling ion the matter 
of whether she would be willing to give such a note and that that matter 
would have to await the results of the foreclosure. | 

Q. Now, you stated that he said Mrs. Roebling would take over 
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the remaining assets. Did he explain to you what he meant by remaining 
assets? A. Well, we had been using that term right along. 

THE COURT: No. He is asking you ~~ 

THE WITNESS: He didn't specifically. He didn't specifically on 
that occasion explain it. 

THE COURT: That is the answer to your question. 

Q. (By Mr. Pickens) You recall anything else that anyone said at 
that conference in December of 1939? A. No, not specifically. 

Q. At either the conference in January 1938 that you testified about 

310 or the conference in September of 1939, did Mr. Durr ever tell you 

what he meant by the term "remaining assets"? A. Oh, yes, that was 


made very clear in the beginning, pack in January 1938. 
THE COURT: No. No. 
Q. (By Mr. Pickens) What did he say? A. Yes, sir. Yes, sir. 
THE COURT: The question is what he said about it. A. Well, Mr. 


Durr said, in 1938, January 1938, when he told us that the RFC was will- 
ing to release preferred stock A to all of the directors who were willing 
to recognize their obligations -~ 

THE COURT: You are not answering his question. 

THE WITNESS: J thought he asked me what Mr. Durr said about it. 

MR. PICKENS: Yes; that was my next question, Your Honor. 

Q. (By Mr. Pickens) In this conference of January 1938, what did 


x 


Mr. Durr say about the remaining assets? 

MR. ESPEY: May it please the Court, I must respectfully object, 
that this is entirely too remote from the contract and it does not support 
the alleged contract in any way. It may be interesting, but it is not 
competent, material or relevant. 

THE WITNESS: I will try to confine myself. 

3ii THE COURT: Objection is overruled. You may answer. 


A. Remaining assets, aS explained to us by Mr. Durr, were to 
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consist of the balance-- 
THE COURT: You are asked to tell what Mr. Durr said about 
them. | 
A. He told us that the remaining assets were the preferred stock A in 
the Trenton Trust Company which was not to be released or which was 
not released to directors to whom it would be released if they placed 
their notes in bankable condition, and the uncollected portion of the so- 
called miscellaneous assets. Those were remaining assets as he ex- 
plained them to us. | 
Q. (By Mr. Pickens) Now, subsequent to December 1939, did 
you ever have any other conference or conversation with Mr. Durr? 
A. Italked to Mr. Durr again on the telephone within a few days after 
the foreclosure. 
Q. When was the foreclosure, if you recall? A. pepauaey 23, 
1940. ! 
Q. And what did you say and what did Mr. Durr say in that con- 
versation? A. Mr. Durr-- | 
MR. ESPEY: Same objections, Your Honor. 
THE COURT: Same ruling. | 
312 A. Mr. Durr asked me over the telephone if I would talk with 


Mrs. Roebling about her willingness to give a promissory note, limited 
liability promissory note to the RFC, to purchase these remaining 
assets and let him know as soon as possible, now that the foreclosure 
was completed. | 

Q. And did you have a subsequent conversation with him? 
A. Yes, I did. | 

Q. About when was that? A. Within a matter of a few days, 
after I talked with Mrs. Roebling. | 

Q. And what did you tell Mr. Durr in that subsequent conversa - 
tion? A. I told him that Mrs. Roebling was unwilling to! give a promis- 
sory note for such a large amount of money because of hér fear that if 
anything went wrong that it might very seriously affect her financially. 


Q. Do you recall whether Mr. Durr said anything in reply to the 


204 
remarks that you just testified you told him? A. Yes. 
Q. What did Mr. Durr say? A. Well, Mr. Durr said, in re- 
sponse to that, "Well, how can it affect her?" I said: "I don't see how 


it can. I have tried to explain that to her, that there is no personal 
liability under what you are proposing to be done."’ I said, "I have 

313 reassured her as a lawyer in every way that I can but she still 
won't do it.” 

So, he said, well, that is that. 

Q. Was anything else said in that conversation, you recall, by 
either one of you? A. Idon't recall. I think he said he would just have 
to go ahead without that as a basis. 

Q. You testified last Friday concerning conferences on or about 
May 14, 1940 with Mr. Boggs, Mr. Bedford, and Mr. Chamberlain, 
young Chamberlain, Jr. AndI neglected to ask you at that time if, in 
the presence of Mr. Boggs, Mr. Chamberlain or Mr. Bedford said 
anything in regard to the subject of this conference. 

MR. ESPEY: I object, Your Honor. Anything that Mr. Bedford 
or--who was the other party? 

MR, PICKENS: Chamberlain, Jr. 

MR. ESPEY: Could certainly have no relevancy, competency or 
materiality to support the alleged contract between Mrs. Roebling and 
the RFC allegedly made by Mr. Boggs. 

MR. PICKENS: Your Honor, I have asked him concerning con- 
ferences at which Mr. Boggs was present, so I assume that the ruling 
would still be that I would have to show connection later on that Boggs 
is an agent of the RFC. 

THE COURT: Yes. I will receive the answer on that condition. 

Objection overruled. 

314 THE WITNESS: What was the question, please? 
(The last question was read by the reporter.) 
A. Yes, sir. 

Q. (By Mr. Pickens) First, what did Mr. Bedford say? 

A. Well, Mr. Bedford-- 
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Q. Or what did Mr. Boggs say to Mr. Bedford, or Mr. Bedford 
say to the other parties at the conference in Mr. Boggs' présence? 
A. Well, Mr. Bedford said, I said last Friday, that this was a series 
of meetings, one after the other, and Mr. Bedford said that in so far 
as he and Mr. Conner and Mr. Cartlidge, for whom he was working , 
were concerned, that they were unwilling to accept Mr. Boggs’ offer 
in behalf of the RFC to release preferred stock A, and commit them- 
selves to recognize in full their obligations to the bank and pledge mar- 


ketable security, or other good security, for that obligation, simply for 
the release of preferred stock A which they considered had no value, 
or no market at least, no market value. | 
It was following that conference with Mr. Bedford and Mr. Boggs, 
that I talked to Mrs. Roebling and reported back to Mr. Boggs, and to 
Mr. Bedford, that Mrs. Roebling would pay these men $6 a share for 
the preferred stock if the RFC would release it, and they would do 
what the RFC,and Mr. Fountain, insisted be done. | 
315 Mr. Bedford then left, and we had a further meeting, following 
his return, at which he indicated that he and Mr. Conner and Mr. 
Cartlidge would comply with the demands of the bank and the RFC, if 
that were done. | 
Subsequent to that conference I had one with Mr. Chamberlain 
who was the attorney for his father's estate. 
THE COURT: How do these conversations bind the defendant ? 
Mr. Boggs had left. | 
THE WITNESS: No; Mr. Boggs was present, Your Honor. lam 
sorry, if I didn't make that clear. | 
THE COURT: You said, after he had left. 
MR. PICKENS: After Mr. Bedford left. | 
THE WITNESS: After Mr. Bedford left. Iam sorry, if I didn't 
make myself clear. | 
I said, after Mr. Bedford had left, indicating his wi llingness for 
himself and these others to work it out on that basis, I sent for Mr. 


| 
Chamberlain, Jr., and told him the situation, that is, Mr. Boggs and 
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Mr. Fountain andI, and told him, Mr. Boggs told him as well as 

Mr. Fountain, that if the Chamberlain estate would continue to recog- 

nize its obligation to the bank, which had not been disputed heretofore, 

the RFC would refund the Chamberlain share of the foreclosure costs 

which had been paid by the Chamberlain estate as well as by Mrs. 

Roebling, and that Mrs. Roebling, I told him that Mrs. Roebling was 

going to buy the preferred stock of these other gentlemen and that Mrs. 
316 Roebling would be willing to purchase the Chamberlain stock at 

$6.00 a share, if that would help to solve the problem. 

Mr. Chamberlain said that he would consider that with his 
family and let us know. 

He came back some time shortly thereafter--as I say, these 
meetings were happening very fast at that point--and said that they were 
perfectly willing to go along and take their preferred stock A, but that 
they did not want to sell the preferred stock to Mrs. Roebling. 

Q. (By Mr. Pickens) Did he say anything further? Did Mr. 
Chamberlain, Jr. say anything further that you recall? 

MR. ESPEY: I object, may it please the Court. It seems to 
me that counsel is trying to lead the witness on to make additional 
statements, and the witness has testified already to matters which, I 
respectfully submit, are incompetent. 

THE COURT: Objection overruled. 

Did Chamberlain say anything further ? 

THE WITNESS: I don't recall. 

Q. (By Mr. Pickens) Do you recall whether he conditioned his 
statement about releasing stock? I mean, continuing to recognize the 
Chamberlain note ? 

MR. ESPEY: I object. That is obviously leading. 

THE COURT: Yes. I think you should let the witness tell what 
he knows. 

317 MR. PICKENS: Well, Your Honor, he stated-- 
THE COURT: You can't lead him. 
MR. PICKENS: I believe it is proper to suggest subject matter 
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to refresh his recollection. 
THE COURT: The next question. | 
Q. (By Mr. Pickens) Do you recall anything further that Mr. 
Chamberlain, Jr., said? | 
THE COURT: He just answered that. Said he didn't. 
Q. (By Mr. Pickens) Do you recall any further statements that 
you made to Mr. Boggs at these meetings ? | 
MR. ESPEY: I object, Your Honor. | 
Q. (By Mr. Pickens) On or about May 14, 1940? | 
THE COURT: Objection overruled. He may answer. 
A. Well, after we met with Mr. Bedford and Mr. Chamberlain, these 
discussions I have just testified to, Mr. Boggs raised the question 
about the Roebling note, to Mr. Fountain. Mr. Fountain told him what 
the balance due on the note was. Mr. Boggs said, well, of. jeourse, 
these other people have agreed to recognize their obligations, including 
the Chamberlain estate, which would have recognized it before but was 
reluctant to go on and be held liable if the others were not going to be 
held. He said the Roebling estate, too, will have to commit itself to 
not questions its notes. 
Of course, I said to him: Mr. Boggs, certainly with these other 
people all agreeing to this arrangement, the Roebling estate will agree 
318 to continue its note in bankable condition until it is paid: as 
far as I am concerned. | 
He said: That, of course, is one of the conditions upon our not 
releasing stock, or other assets, now to Mrs. Roebling. But, as I 
told you, we will release it to her ultimately, either with the Voorhees 
estate if the Voorhees estate comes in now proportionately, , or if the 


Voorhees estate still persists in denying liability, alone if there is 
anything left. | 

He also told me, told Mr. Fountain, that he anted something 
from the Board of Directors of the Trenton Trust Company and the 
Trust Committee, since the bank was executor of Mr. Roebling’ s estate, 
in which it would indicate at least there was no objection to delivering 
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the stock to Mrs. Roebling, even though I had told Mr. Boggs and 
Mr. Fountain about the assignment of the interest of the estate to Mrs. 
Roebling personally, some time prior, which had been approved by the 
court. But Mr. Boggs still insisted that, notwithstanding that informa- 
tion, he wanted some authorization from the directors and Trust Com- 
mittee that release of stock to Mrs. Roebling, or other assets, was 
not objectionable. 

And Mr. Fountain told him that that action would be considered 
by the Board of Directors and Trust Committee and certified copies of 
their action would be furnished to Mr. Boggs. He said he would like 
to have it furnished as part of this transaction. 

319 MR. PICKENS: Your Honor, while this witness is on the stand 
I would like to introduce some additional documents that have been 
marked. 

Your Honor, I offer Plaintiff's Exhibit 3 in evidence. 

MR. ESPEY: May it please the Court, reserving my objections 
that this document is not competent, material or relevant to prove the 
alleged contract, or any of the plaintiff's claims, I have no objections 

to Your Honor receiving it for information. 

THE COURT: Plaintiff's Exhibit 3 will be received. 


(Plaintiff's Exhibit 3 for identification 
was received in evidence.) 


MR. PICKENS: Next, I offer Plaintiff's Exhibit 4, Your Honor, 
which relates to the same subject matter. 


MR, ESPEY: May it please Your Honor, with regard to Plain- 


tiff’s Exhibit 4 for identification, and reserving my objections as made 


previously to the competency, materiality and relevancy, I have no ob- 


jections to Your Honor receiving and reading this letter for information. 
THE COURT: Plaintiff's Exhibit 4 is received. 


(Plaintiff's Exhibit 4 for identification 
was received in evidence. ) 


MR. PICKENS: I offer Plaintiff's Exhibit 6 in evidence, Your 
Honor. It relates to the note of Bruce Bedford and is a document simi- 


320 lar to the one that was just received in evidence as Plaintiff's 4. 
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MR, ESPEY: Reserving the same objections with respect to 
Plaintiff's Exhibit 6 for identification, I have no objections to Your 
Honor receiving it for information. 
THE COURT: Plaintiff's Exhibit 6 is received. ! 


(Plaintiff's Exhibit No. 6 for identifica- 
tion was received in evidence. )} 


MR. ESPEY: In connection with these last few exhibits , Your 
Honor, I wish to call Your Honor's attention to the fact that the action 
of the Board by the telegram of May 17 is being carried out precisely 
by these exhibits. | 

MR. PICKENS: Next, Your Honor, I would like to offer Exhibit 
6-A, 6-B, 7and 8. And they all relate to the release of stock to Mr. 
Cartlidge and Mr. Bedford. ! 

MR. ESPEY: With regard to Plaintiff's Exhibits for identifica - 
tion 6-A, 6-B, 7, and 8-- 

THE COURT: Did you mention 8? 

MR. PICKENS: Yes, Your Honor, I did. 

THE COURT: AI right. 

MR. ESPEY: And reserving the objections heretofore made to 


their competency, materiality and relevancy, and pointing out that they 
are precisely in line with the authorization given by the Board of Direc- 
tors of the RFC by telegram of May 17, 1940, I have no i a to 
Your Honor receiving these letters for information. 
321 THE COURT: Plaintiff's Exhibit 6-A, 6-B, 7, and 8/are re- 


ceived. 


(Plaintiff's Exhibits 6-A, 6- -B, 7and 8 . 
for identification were received in evidence. ) 


MR. PICKENS: Your Honor, I wish to offer Plaintiff's Exhibit 9 
in evidence, which is a letter from Mr. Walton to Mr. Boges regarding 
the notes of the Chamberlain estate and of the Roebling estate. 

MR. ESPEY: With regard to Plaintiff's Exhibit 9 for identifica - 
tion, defendant reserving its objections that this letter shows nothing 
competent, relevant or material to the alleged contract of May 20, 1940, 
nor any support of plaintiff's claims whatsoever, I have no objections to 
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Your Honor receiving this letter for information. 
THE COURT: Plaintiff's Exhibit 9 is received. 


(Plaintiff's Exhibit No. 9 for identifica - 
tion was received in evidence.) 


MR. PICKENS: I offer Plaintiff's Exhibit 10 in evidence, Your 
Honor, to show the circumstances surrounding the Conner settlement. 
MR. ESPEY: With respect to Plaintiff's Exhibit 10 for identifi- 
cation, and reserving the same objections heretofore made as to the 
materiality, competency and relevancy, I have no objection to Your 
Honor receiving the letter for information. 
322 THE COURT: Plaintiff's Exhibit 10 is received. 


(Plaintiff's Exhibit No. 10 for identifica- 
tion was received in evidence.) 


MR. PICKENS: Your Honor, I wish to offer in evidence Plain- 
tiff's Exhibit 11, a letter from Mr. Fountain to Mr. Scott, and Plain- 
tiff's Exhibit 11-A, to show the circumstances surrounding the dispute 
with the Voorhees estate and the circumstances surrounding this con- 


ference of June 4, 1940. 

MR, ESPEY: With regard to Plaintiff's Exhibit for identification 
11, also 11-A, in addition to the reservation of objections heretofore 
made, I wish to point out that this is merely apparently a typed copy of 
two letters, but, reserving those objections, I have no objection to 
Your Honor receiving it for information. 

THE COURT: Was 11-A also offered? 

MR. PICKENS: Yes, it was, Your Honor. And those copies 
were in evidence before. 

THE COURT: Plaintiff's Exhibit 11 and 11-A received. 


(Plaintiff's Exhibits 11 and 11-A for iden- 
tification were received in evidence.) 


MR. PICKENS: I offer Plaintiff's Exhibit 12 in evidence, Your 
Honor. it relates to the question of releasing stock to the Chamberlain 
323 estate. 
MR, ESPEY: With regard to Plaintiff's Exhibit 12 for identifica- 


tion, and reserving the same objections heretofore made, I have no 


ail 
objections to Your Honor receiving this for information. 
THE COURT: Plaintiff's Exhibit 12 is received. 


(Plaintiff's Exhibit No. 12 for identifica- 
tion was received in evidence. 


MR. PICKENS: I offer in evidence, Your Honor, Plaintiff's 
Exhibit 13, 14, and 15. Each one of them relates to the release of 
shares to Mr. John G. Conner. | 

MR. ESPEY: May it please the Court, with regard to Plaintiff's 
Exhibits 13, 14 and 15 for identification, and reserving the same ob- 


jections heretofore made as to competency, materiality and relevancy 
to the alleged contract of May 20, 1940, and as to any of plaintiff's 
claims, I have no objections to Your Honor receiving these letters for 
information. Again pointing out that they are precisely in line with the 
Board authorization of May 17, in my opinion. | 
THE COURT: Plaintiff's Exhibits 13, 14 and 15 are received. 


(Plaintiff's Exhibits 13, 14 and 15 for iden- 
tification were received in evidence.) 


MR. PICKENS: Passing Plaintiff's Exhibit 16, Your) Honor, I 
wish to offer solely Plaintiff's Exhibit 17, which contains an inclosure, 
324 which I thought was marked as 17-A but it is not. There is no 
17-A. The entire exhibit is 17. 
MR. ESPEY: May it please the Court, with regard to Plaintiff's 
Exhibit 17 for identification, including the attached carbon copy, and 


reserving my objections that this letter is completely incompetent , im- 


material and irrelevant, on every ground, to prove or support the 
May 20, 1940 contract, or any of plaintiff's claims, I have no objections 


to Your Honor receiving it for information. | 
MR. PICKENS: I am offering it solely to show, Your Honor, on 
the question of notice, that the RFC was given notice as to the inclosure. 
I am not offering it for the matter of the truth asserted or contained in 
the inclosure. | 
MR. ESPEY: I respectfully object, that it cannot be jnotice unless 
the fact of it being brought home to the Board of Directors' attention is 


shown. 
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THE COURT: I don't understand what your proposition is. You 
want to limit the offer ? 

MR. PICKENS: I am limiting the offer, Your Honor. Iam of- 
fering it solely to show that this document came from the files of 
RFC, to show that the RFC was on notice of the oral agreement, and of 
the complaint of the Voorhees estate in that regard. I am offering it 
solely to show that the RFC had notice of that. I am not offering it for 
the truth of the matter asserted in the letter. 

325 THE COURT: Well, I take it you are offering it as part of the 

record, though? 

MR. PICKENS: That is correct, Your Honor. That is correct. 

THE COURT: Plaintiff's Exhibit 17 will be received. 


(Plaintiff's Exhibit No. 17 for identifica- 
tion was received in evidence.) 


MR. PICKENS: I offer Plaintiff's Exhibit 18, Your Honor, for 
the same purpose. It likewise contained the same inclosure, to show 
that the Philadelphia Agency of the RFC was also on notice as to the 
same letter, and Iam limiting my offer to that. 

MR. ESPEY: With regard to Plaintiff's Exhibit 18 for identifi- 
cation, reserving all the objections as to competency, materiality and 
relevancy, which have heretofore been made, and making the further 
objection that it is merely a typed copy and does not have any evidence 
of having come from the RFC records, I have no objections to Your 
Honor receiving it for information. 

MR. PICKENS: To Mr. Espey's last statement, Your Honor, 
at the first trial it was stipulated by the parties that we might introduce 
copies or photostats in lieu of the originals. And this is the copy that 
was introduced at the first trial. 

326 MR. ESPEY: And I would like to comment on that; that I did 
agree in the first trial to photostats of RFC papers, but to the best of 


my recollection I did not agree to mere typed copies being put in the 


record. 
THE COURT: This seems to be incomplete, since it indicates 
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that it contained an inclosure. | 

However, do you press your objection to the use of the copy, 
Mr. Espey ? | 

MR. ESPEY: Yes, Ido, Your Honor. I want to be gure that 
that is a copy. I don't think it is competent, material or relevant, even 
if it were genuine. | 

THE COURT: Very well. The Court, necessarily, must sus- 
tain the objection as to the use of the copy. | 

MR. PICKENS: I will offer Exhibit 19, Your Honor} which is 
a reply to Exhibit 18, for a ruling by the Court. | 

MR, ESPEY: With regard to Plaintiff's Exhibit 19 for identifi- 
cation, and reserving all the objections heretofore made to this exhibit , 
and including the ones that it is incompetent, immaterial and irrelevant 
to prove or support the May 20, 1940 contract or any of plaintiff's 
claims, I have no objections to Your Honor receiving it for information. 

THE COURT: Plaintiff's Exhibit 19 is received. | 


(Plaintiff's Exhibit No. 19 for identifica- 
tion was received in evidence. ) 


* * * * 

327 MR. ESPEY: May it please the Court, with respect to my ob- 
jection to Plaintiff's Exhibit 18 for Identification for being merely a 
typed copy, in view of the receiving of Plaintiff's Exhibit No. 17 but 
still reserving all of my objections as to competency, materiality , and 
relevancy, I withdraw the objection as to it being a typed copy. 

THE COURT: That being so, Plaintiff's Exhibit No. 18 will be 
received. : 
(Plaintiff's Exhibit 18 for Identification was 
received in evidence. ) | 
MR, PICKENS: Your Honor, I offer in evidence next Plaintiff's 

Exhibit No. 66, which is a communication from Henry F. Walton, the 

acting manager of the Philadelphia Agency, in regard to the estate of 

Harvey M. Voorhees. 

MR, ESPEY: Mr. Pickens, do you not first wish to offer it for 


marking for identification? ! 
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MR. PICKENS: I ask that it be marked for identification. 
THE DEPUTY CLERK: Plaintiff's Exhibit 66 for Identification. 


(Communication from Henry F. Walton re 
the estate of Harvey M. Voorhees, dated 
December 7, 1939, was marked Plain- 
tiff's Exhibit 66 for Identification. ) 


MR. PICKENS: Now I wish to offer Plaintiff's Exhibit No. 66 
into evidence, Your Honor. 

MR. ESPEY: May it please the Court, with reference to Plain- 

328 tiff's Exhibit 66 for Identification and reserving all objections 

that this is incompetent, immaterial, and irrelevant both as to the 
time and otherwise to show or support plaintiff's alleged contract of 
May 20, 1940, and any of plaintiff's claims, being dated December 7, 
1939, I have no objection to Your Honor receiving it for information. 

THE COURT: Plaintiff's Exhibit No. 66 is received. 


(Plaintiff's Exhibit No. 66 was received 
in evidence.) 


MR. PICKENS: Your Honor, I wish to offer Plaintiff's Exhibit 
71A1 and I offer the first paragraph thereof and the second paragraph 
thereof to show that as of that date--this is a communication from an 
agency head in Philadelphia, Mr. Scott to Mr. McGrath, that the RFC 
also was excluding the Roebling estate from any participation whatsoever. 

I am offering it also for the purpose of showing, as indicated 
in the second paragraph, that the Philadelphia agency head states that 
whether the RFC is conducting the liquidation of these assets either as 
owner or as a pledgee, and to show that it was not clear at that time 
to the RFC itself, that the RFC was not, that the RFC was still consid- 
ering the first $2 ,000,000.00 loan as a loan and not as dealing with 
these assets as owner rather than as a pledgee. 

THE COURT: This exhibit was offered once before and the ob- 
jection was sustained. What was the objection? 

329 MR. ESPEY: That it was as I recall completely immaterial, 


incompetent and irrelevant to prove the alleged contract of May 20, 
1940, this being dated March 13, 1940 and the mere letter from 


215 | 
Mr. Walton, Manager of the Philadelphia office to Mr. M. J.'McGrath, 


Chief of the Examining Division at Washington. 
May it please the Court, with respect to Plaintiff's Exhibit TIAl, 


I wish to make the objection that Mr. E. Raymond Scott, the manager at 
the Philadelphia office, had no power whatsoever, there is no evidence 
of power of Mr. Scott whatsoever, to fail to make any aisterential be- 
tween Mrs. Roebling or the Roebling estate and the rest of the note 
holders, as Mr. Pickens indicated this was offered to show. | 

And I make the further objection and repeat my objection that I 
have heretofore made, it is completely immaterial and irrelevant to 
prove or support plaintiff's alleged contract of May 20, 1940 or any of 
plaintiff's claims. However, I have no objection to Your Honor receiv- 
ing this letter for information as to how one office was handling the 
matter or thought about it. That office had no power whatsoever to make 
policies which were reserved exclusively for the Board of Directors. 

MR. PICKENS: It is our contention, Your Honor, a the RFC 
was like any other private corporation. We will show later on that 
Mr. Durr was the one authorized by the Board to handle these matters 

330 and I think it is an admission against interest by the Philadelphia 
agency head to Mr. McGrath in Washington, and if these same transac- 
tions transpired between departments in a corporation, they would be 
admissible as an admission against interest. ! 

MR. ESPEY: May it please the Court, I wish to add to my objec- 
tion that Mr. Walton in Philadelphia had absolutely no power whatsowever 
to make any admission against interest of the RFC, whose power was 
exclusively in the Board of Directors. | 

MR. PICKENS: Of course, like all of the other documents this 
document came from the files of the RFC. | 

THE COURT: Plaintiff's Exhibit 71A1 will be received by the 

Court for the record but it will be the purpose of this Court to weigh 

this and other documentary evidence in relation to the pete roey and 


materiality shown by it. 


(Plaintiff's Exhibit 71A1 for Identification 
was received in evidence.) — 
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MR, PICKENS: Your Honor, I wish to offer Plaintiff's Exhibit 
79, which is a letter from Mr. Scott to Mr. McGrath, transmitting a 
letter which is marked 79B for identification dated April 19, 1940 from 
Mr. Fountain to the RFC in Philadelphia, attention of Mr. Scott, and 
the parties wish to enter into a stipulation in respect to a marginal 
note found on page 2 of Plaintiff's Exhibit No. 79B and I will let Mr. 
Espey state what the stipulation is. I might say that the marginal note 
on page 2 is in pencil and it states no stock goes to the Roebling estate 

331 until we have igotten back the amount of the PS loan. 

THE COURT: What number is that? 

MR. PICKENS: Plaintiff's Exhibit 79B, Your Honor. Itis 
transmitted by Plaintiff's Exhibit 79A. 

THE COURT: That apparently was offered and the objection 
was sustained. 

MR. PICKENS: That is correct, Your Honor and I am re-offering 
it at this time. 

MR, ESPEY: May it please the Court, with respect to Plaintiff's 
Exhbit for Identification 79A and 79B, in reserving all of the objections 


that I have heretofore made and particularly pointing out that it is com- 


pletely, both of them are completely immaterial, incompetent and ir- 
relevant to prove or show or support plaintiff's May 20, 1940 contract 
or any of plaintiff's claims, I have no objection to Your Honor receiving 
and reading these documents for information. 
I will agree that if Mr. Clifford J. Durr were present that he 
would testify that the pencil notation on the left hand side of page 2 
is in his handwriting. However, I wish to make the further objection 
that Mr. Clifford J. Durr had no power whatsoever from the Board of 
Directors, to make the alleged contract of May 20, 1940, or to give 
support to any of plaintiff's claims, and I invite Your Honor's attention 
to the fact that Mr. Wharton has testfied explicitly that his alleged ar- 
332 rangement which they characterize as a contract, was made ex- 
clusively with Mr. Boggs within a few days shortly prior to May 20, 
1940. 
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THE COURT: My record shows that 79-- 
MR. PICKENS: Your Honor, I have passed 79 for the moment. 


I wish to make a further statement in view of Mr. Espey’ s 
stipulation, Iam offering 79B, which is the letter dated April 19, 1940 
for two purposes: Your Honor will note on the second page of the second 
exhibit the handwriting notation opposite the paragraph which says that 
the indebtedness of the estate of Siegfried Roebling will also be paid. 
Mr. Wharton, attorney for the estate, has agreed to remove the loan 
from the bank in the following manner. We have a loan on the estate 
now in the sum of $325,000.00 which is adequately secured. It is the 
intention to take that loan together with the $125,000.00 loan, to another 
bank, thus that will clear that item. The question has been raised by 
Mr. Wharton if the preferred stock A when released by your corpora- 
tion could be given to Mrs. Mary G. Roebling instead of the estate ? 

Our general counsel has looked into the matter with our trust officer 


and the writer and it would appear that inasmuch as the estate is paying 
off the indebtedness, the stock to be released should come esa to 
the estate. | 
Now, first I am offering this letter to show that pursuant to the 
333 directions in some of these previous exhibits whereby the RFC 
in Washington asked Mr. Fountain and the bank to see what arrange- 
ments could be worked out with the various note makers, that this letter 
is subsequent to the letter of March 16 and March 20 which says that 
stock is to be released to other than the Roebling estate, and which we 
contend that phrase other than the Roebling estate means at this time, 
and I offer this to show that the RFC was on notice that pursuant to 
their directions, Mr. Fountain or the bank was still dealing with the 
Roebling estate in connection with the release of stock. | 
Now, in addition, I am offering it because of the marginal 
notation to show--we will show by later evidence that Mr. Durr was an 
authorized agent of the RFC and that he was the one who was authorized 
by the Board of Directors, to carry on, to carry out and work out this 
note makers problem, and we will show that since this handwriting, in 
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view of the stipulation if called he would testify that this handwriting 
was his. 

THE COURT: That has been stipulated. 

MR. PICKENS: Yes, Your Honor, that is correct. Here we 
have a responsible officer of the RFC making a notation on a letter 
dated April 19, 1940 so that he made that notation on or after that date, 
saying no stock goes to the Roebling estate until we have gotten back 

; the amount of the preferred stock loan so that as late as April 19, 
334 1940-- 

THE COURT: Wait a minute. That is not quite the language. 

MR. PICKENS: Well, Your Honor, PS loan, we will show by 
later evidence that PS in all of these notations on these documents re- 
ferred to preferred stock. Mr. Durr, as a matter of fact, was assist- 
ant general counsel in charge of the preferred stock division, soa 
notation was made on this letter by an authorized agent of the RFC to 
deal with this matter. It was made on there on April 19, 1940 which 
is a month or more later than the date on which the RFC contends 
that these letters of March 15 and 20, already in evidence, over a 
month after the RFC contends that these letters show that the Roebling 
estate was to be excluded forever from the release of any stock. 

MR. ESPEY: May it please the Court, I have to reply first that 
Mr. Durr was not an authorized agent of the RFC as contended. Two, 
the letter of March 15, 1940 which is in evidence, is a board action and 
it said stock was to be given to five directors excluding the Roebling 
estate. And I invite Your Honor's attention to the board action of 
May 17, 1940 which said that authorization of March 15, 1940 was re- 


scinded so there is absolutely, in my opinion, no support legally what- 


soever for Mr. Pickens’ argument to Your Honor about the effect of 
this pencil notation which may have been the private idea of Mr. Durr 
335 but it had absolutely no binding effect upon the RFC and the 
Treasury of the United States. 
MR. PICKENS: May I say one thing further, Your Honor, and 
then I will desist. I ‘call Your Honor's attention to the fact, Exhibit 72, 
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which is the letter of March 15, 1940 from Mr. McGrath to Mr. Scott 
which authorizes the release of shares of stock to certain of the direc- 
tors and which was approved by the Board on the same date. 

I direct Your Honor's attention to the initials at the bottom of 
the letter which indicates it was prepared by Mr. Durr, cuD. I also 
call Your Honor's attention to the fact that the telegram of May 17, 
1940, the pink telegram, which authorizes and directs Mr. Scott and 
Mr. Boggs to proceed with the release of stock to these directors, 
and at the bottom of the page it is also indicated it was prepared by 
Mr. C. J. Durr. | 

I am offering this exhibit, Your Honor, on the condition that I 
will later connect up and show to the Court that Mr. Durr in fact was 
authorized by the Board of Directors of the RFC to act ih these premises. 

THE COURT: Plaintiff's Exhibit 79A will be received for rele- 
vant purposes as well as Plaintiff's Exhibit 79B. | 


(Plaintiff's Exhibits 79A and 79B were 
admitted in evidence.) 


336 MR. PICKENS: Now I offer Plaintiff's Exhibit 79, Your Honor, 
which is a reply by Mr. Scott to Mr. Fountain's letter, which is in 
evidence as Plaintiff's Exhibit 79A. | 

MR. ESPEY: With regard to Plaintiff's Exhibit 79 for Identifi- 


cation, and reserving all objections heretofore made to this document 


as to its competency, materiality, and relevancy, I have no objection 


to Your Honor receiving this letter for information. | 
THE COURT: Plaintiff's Exhibit No. 79 is received. 


(Plaintiff's Exhibit No. 79 for identifica- 
tion was received in evidence.) 


MR. PICKENS: I now offer in evidence, Your Honor, Plaintiff's 
Exhibit 79C, which is a letter dated April 15, 1940 from Mr. Scott to 
Mr. McGrath and at the bottom of which is a notation of icopy to Mr. 
Durr, together with enclosure which is referred to therein, which is 
a letter from Mr. Fountain to Mr. Scott dated April 12, 1940, which 
has been marked for identification as Plaintiff's Exhibit ‘79D. 

I offer this letter for the purpose of showing at the bottom of the 
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first page on the enclosure is the statement regarding the then present 


negotiations between the bank and the Roebling estate. And I am offer- 
ing it for the same purpose that I offered an exhibit, two or three ex- 
hibits ago, to show that the RFC was on notice that pursuant to the 
earlier instructions of Mr. Durr to Mr. Fountain to deal with these 
note makers, that as late as this date, April 12, 1940, that the bank 
337 pursuant to the instructions of the RFC, was dealing with the 
Roebling estate, and this is almost a month after the RFC claims the 
Roebling estate was completely excluded from any release of stock. 

MR. ESPEY: May it please the Court, in regard to Plaintiff's 
79C and 79D for identification, reserving all of the objections hereto- 
fore made to these exhibits, and reserving objections that they are 
completely immaterial and irrelevant to show the alleged contract of 
May 20, 1940 or to support plaintiff's claim thereunder, or any of 
plaintiff’s claims and for the reason that any discussion or ideas of 
Mr. Fountain, who wrote this letter, can have no binding effect what- 
soever upon the RFC, or the defendant, and for the reason that it was 
the obligation of the Roebling estate, regardless of any promise of Mr. 
Wharton to pay that note, which at that time you will find had a balance 
of $125,000.00. I have no objection to Yar Honor receiving and read- 
ing this letter for information. It just has nothing to do with the alleged 
specific contract that is involved here and the specific claims based in 
connection therewith. 

MR. PICKENS: The part I was offering primarily, Your Honor, 
was the last paragraph on the first page of the enclosure, to show notice 
to the RFC. 

THE COURT: You are not limiting my use to that, are you? 

338 MR. PICKENS: No, Iam not, Your Honor. 

THE COURT: All right, Plaintiff's Exhibits 79C and 79D are 

received. 


(Plaintiff's Exhibits 79C and 79D for iden- 
tification are received in evidence.) 


MR. PICKENS: Your Honor, I offer Plaintiff's Exhibit 79D1, 
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which is a letter dated May 13, 1940 from Mr. Scott of the Philadelphia 
agency to Mr. McGrath, chief of the examining division in Washington. 
You will recall there was testimony and there is also exhibits showing 
that Mr. Scott and Mr. McGrath had dealt with the note makers in an 
attempt to resolve their problems and force them to recognize their 
obligations. | 

I call Your Honor's attention to the next to the last paragraph 
of this exhibit which states: No doubt Mr. Boggs has advised you 
Messrs. Bedford, Cartlidge and Conner all offered to make a payment 


on account of their notes and agreed to make some arrangements for 
the bank for payment of balance over a period of years. Mr. Fountain 
stated that Bedford and Cartlidge offered $20,000.00 at the time but 
made no commitment for future payments. Conner offered to pay 
$5,000.00 at the time and $4,000.00 a year for the next seven years. 
This is the important thing, this is from Scott to McGrath, they all 
took the position that interest up to this time should be | waived and they 
339 all refused to sign financial statements or otherwise acknowl- 
edge their indebtedness. ! 

I am offering this--it was found in the files of the RFC--it is an 
inter-office communication, it is a report to Mr. McGrath who, along 
with Mr. Durr, was handling these problems and it shows as late as 
May 13, 1940, or around that date, or I will say shortly previous to 
that date, that negotiations had broken down because Bedford, Cartlidge 
and Conner were still refusing to recognize their notes because they 
did not like the proposition that the RFC had offered them, and Iam 
offering it for that purpose, Your Honor. 

MR. ESPEY: May it please the Court, with regard to Plaintiff's 
Exhibit 79D1 for Identification and reserving all of my objections that it 
is completely incompetent, immaterial, and irrelevant to prove or sup- 
port in any wise the alleged May 20, 1940 contract, the plaintiff's 
claim thereon, or any of plaintiff's claims and in fact, | refutes some of 


the testimony so far here given and the arguments here made, I have no 
objection to Your Honor reading it for information. 
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THE COURT: Plaintiff's Exhibit 79D1 is received. 


(Plaintiff's Exhibit 79D1i for Identification 
was received in evidence.) 


MR. PICKENS: Your Honor, I offer in evidence Plaintiff's Ex- 
hibits 80 and 81. Plaintiff's Exhibit 80 is a resolution of the Trust 
Commitee of the Trenton Trust Company as posed to the Board of 

340 Directors at a meeting which it held on May 16, 1940, to the 
effect it interposed no objection to Mrs. Roebling receiving stock from 
the RFC. Now whereas a resolution was adopted as it shows on May 
16, 1940, it was certified to on May 28, 1940. 

Plaintiff's Exhibit No. 81 is an amended resolution adopted on 
the same date, May 16, 1940, by the Board of Directors of the Trenton 
Trust Company and it likewise is certified to at a later date on May 28, 
1940. 

MR. ESPEY: May it please the Court, with respect to Plaintiff's 
Exhibits Nos. 80 and 81 for Identification, and reserving all of the ob- 
jections heretofore made as to competency, materiality, and relevancy, 
and pointing out that they are still incompetent, irrelevant, and imma- 
terial to prove the alleged contract of May 20, 1940 between Mrs. Roeb- 
ling, the plaintiff, and the RFC, the defendant's predecessor, being 


signed by Mr. Whitlock, the secretary of the Trenton Trust Company, 


and not even showing any contract of any kind, and only supporting 
what was, I respectfully submit actually done pursuant to the resolution 
of May 17, 1940, I have no objecticn to Your Honor receiving these 
for information. 

THE COURT: Plaintiff's Exhibits 80 and 81 are received. 


(Plaintiff's Exhibits 80 and 81 for Identi- 
fication were received in evidence.) 


341 MR. PICKENS: Plaintiff's Exhibit 82 has been previously ad- 
mitted, Your Honor. I now wish to offer in evidence Plaintiff's Exhi- 
bits 83, 84, and 85. Eighty-three isa letter from Mr. Wharton to 
Mr. Boggs inquiring as to when he shall return to Trenton, telling 
him he is advised to be there Tuesday, the 2ist. 

Eighty-four is a further telegram--83 is a letter and 84 is a 
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telegram sent shortly thereafter advising Mr. Boggs that Mrs. Roeb- 
ling is in the hospital and still asking him when he wants to meet. 85 
is Mr. Boggs' reply to, I assume, the letter and the telegram. 

MR. ESPEY: May it please the Court, with respect to Plain- 
tiffts Exhibit for Identification 83, 84, and 85, and reserving all of 
the objections I have made heretofore, including the ones that these 
documents are incompetent, immaterial, and irrelevant to show plain- 
tiff's alleged contract or to support plaintiff's claimed loan or any 
other of her claims, which I understood Your Honor to allow on the 
previous ruling, I have no objections to Your Honor receiving these 
for purposes of information. | 

THE COURT: Plaintiff's Exhibits 83, 84, and 85 are received. 


(Plaintiff's Exhibits 83, 84, and 85 for 
Identification were received in evidence.) 


| 
* * | 


CROSS EXAMINATION 
BY MR. ESPEY: 
Q. Mr. Wharton, did you, on or about May 20, 1940, secure 
any memorandum signed by Mr. Verner C. Boggs? A.'Iam not 
sure that I understand your question. On or about May 20, did I secure 


from him for my own use? 

Q. From Mr. Verner C. Boggs any signed memérandum ? 
A. Well, in the conferences I had on May 21, 22, 23, there were 
memoranda signed by him, signed copies of which were given to me in 

343 connection with the settlement of the Bedford, Cartlidge and 

Chamberlain loans. | 

Q. You are now referring to the memoranda which are io 
in evidence? A. I want to correct the word "loans" to notes.’ 


Pardon me ? | 


Q. You are now referring to the memorandums which are in 
evidence in this case thus far; are you not? A. I imagine they are in 
| 


evidence. I haven't followed the exhibits. | 
Q. Did you, on or about May 20, 1940, secure wis memorandum 
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signed by Mr. Boggs setting out this alleged contract of May 20, 1940? 
A. No, Sir. 

Q. How many conferences, prior to May 20, 1940, did you have 
with Mr. Boggs? A. Well, I had quite afew. I can't give you the 
exact number. It ran over a period of days prior to May 20, back 
into--in connection with this particular situation, as distinct from 
others, and I had a number of conferences with Mr. Boggs about other 
matters other than the directors’ notes situation, but I would say on the 
directors’ notes situation, alone at least a dozen; but I have no exact 
recollection. 

Q. Did you keep any diary or journal of these conferences ? 

344 A. No, sir. 

Q. Were they between May 1, 1940 and May 20, 1940? A. I 
can't give you the first date, Mr. Espey. AsI said, I think the bulk of 
them were in May, yes. I think there may have been some in April, but 
I can't say definitely. 

Q. Have you ever, since on or about May 20, 1940, secured 
from Mr. Verner Boggs any memorandum setting out or acknowledging 
what transpired between you and him on or immediately prior to 
May 20, 1940? A. No, sir. 

Q. Did you, prior to May 20, 1940, make any inquiry as to the 
authorization or power of Mr. Boggs to make any arrangement or con- 
tract binding on the Reconstruction Finance Corporation? A. No, sir. 

Q. Is it not a fact that all of your conferences with Mr. Boggs 
on or about May 20, 1940, and for some days prior thereto, were all 
held in Trenton, New Jersey? A. MayIsay, Mr. Espey, you are 
speaking of my conferences with Mr. Boggs on or about May 20, 1940. 
As I have already told the Court ondirect, I had no meeting with Mr. 
Boggs on the 20th of May. My meetings with him were prior to that, 
and were after that, but not on the twentieth. 

THE COURT: What is the answer then? 

345 THE WITNESS: I wonder if I could have the question read, 


please? 


| 
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| 
| 


THE COURT: Yes. 

(Whereupon the pending question was read by the reporter.) 

THE WITNESS: Yes, those immediately before and immedi- 
ately after the 20th of May were held at the Trenton Trust Company , 
except for the one at the Trenton Banking Company. ! 

Q. Your dealings with Mr. Boggs in so far as any relation be- 
tween the Reconstruction Finance Corporation and Mrs. Mary G. Roeb- 
ling were exclusively oral; were they not? A. My dealings with him? 

Q. Yes, sir. A. No, sir; I had quite a bit of correspondence 
with him. | 

Q. Did you have any correspondence other than is in the record 
with Mr. Boggs prior to May 20, 1940? A. No, sir. 

Q. Was not this question asked of you on the first trial of this 
case, on February 28, 1957, and did you not give this answer ? 

MR, PICKENS: May I have the page, Your Honor. 

MR. ESPEY: Page 71. 

THE COURT: Give the question and answer. 

MR. ESPEY: Yes, sir. 

BY MR, ESPEY: | 

Q. First: ! 

"Question: Do you recall how many conferences you 
had with Mr. Boggs during May? ! 
"Answer: No, I do not remember the exatt number.' 
A. If that is what the record says, I would say that that was my answ- 


er to that question. 
Q. And wasnot this question asked you next, Page 71: 
"Can you tell us any of the statements made by Mr. 
Boggs in any of these early conferences that you had with him? 
"Answer: I cannot recall specific conversations with 
Mr. Boggs during this period. I know that as a result of my 
conversations with him, and many of them-- | 
"Question: No.” 
Was that question asked and was that answer given? 
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MR. PICKENS: Your Honor, I don't wish to interrupt cross 
examination, but I think Mr. Espey, in fairness to the witness, should 
indicate when his answer has been interrupted, and it was interrupted 
in this instance. 

MR. ESPEY: I will go on and restate the question. 

BY MR. ESPEY: 

Q. Were not these questions and these answers given, and 

347 these proceedings had on February 28, 1957, on the first trial 

of this case. Record, Page 71. 

"Question: Can you tell us any of the statements made 
by Mr. Boggs in any of these early conferences that you had 
with him? 

"Answer: I cannot recall specific converations with 
Mr. Boggs during this period. I know that as a result of my 
conversations with him, and many of them-- 

"Question: No. 

‘Answer: All right, Iam sorry. 

“The Court: You are a lawyer and Iam sure you are 
familiar with the rules of evidence. 

"The Witness: Yes. I will try to hewto them, Your 
Honor. 

"By Mr. Pickens: 

"Question: During all these conferences in May, can you 
recall any of the statements that Mr. Boggs made to you? 

"Mr. Espey: I object to the generality of that question. 

"The Court: I will allow it. I think it is competent. 

"The Witness: I cannot-- 

"The Court: He has already said he cannot answer. 

"The Witness: Give you the specific conversations." 
MR. PICKENS: Your Honor, in three, or at least two instances 

there, the record notes that there was an interruption in the witness' 
answer, and that he was stopped; and I think in all fairness to the wit- 
ness, he should indicate where the interruptions were. 
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MR. ESPEY: I think I have by reading the exact transcript. 
MR. PICKENS: Well, you haven't read the dashes that are 
in the transcript that indicate the interruptions. ! 
MR. ESPEY: I will read the dashes, with Your neers per- 
mission. 
Strike out that question. 
BY MR, ESPEY: 
Q. On February 28, 1947, on the first trial of this case, Rec- 
ord Page 71, were not these questions, proceedings and answers had? 
"Question: Can you tell us any of the statements made 


by Mr. Boggs in any of these early conferences that you had 
with him? 

"Answer: I cannot recall specific conversations with 
Mr. Boggs during this period. I know that asa result of my 
conversations with him, and many of them-- 

"Question: No. 

"Answer: All right, Iam sorry. 


"The Court: You are a lawyer andIlam sure you are 
familiar with the rules of evidence. | 
"The Witness: Yes. I will try to hew to them, Your 
Honor. | 
"By Mr. Pickens: | 
"Question: During all these conferences in May, can 
you recall any of the statements that Mr. Boggs made to you? 
"Mr. Espey: I object to the generality of that question. 
"The Court: I will allow it. I think it is competent. 
"The Witness: I cannot-- 
"The Court: He has already said he cannot remember. 
"The Witness: --give you specific conversations." 


Now, what is your answer to the question? A. That is my 
recollection, but it is also my recollection that shortly after that, I 
told the Court, and the Court permitted me to give the substance of the 

350 conversations. I told him I couldn't give him verbatim conver- 
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sations with witnesses at that time, word-for-word. That is what I 
was trying to say when I was stopped by the Court. 

Q. Now, haven't you testified on this trial to specific conver- 
sations with Mr. Boggs on May 14? A. I have testified to conversa- 
tions with these various people, but I am certain that they are not ver- 
batim, A, B, C. They couldn't possibly be. But they are my recollec- 
tion of the conversations that we had on those dates. I had no transcript 
and no recording at that time of the conversations. Those were the 
substance of my individual conversations with the various people, as I 


testified on direct examination. 
Q. I believe you testified that you handed your letter of May 20, 
1940 to Mr. Boggs at Trenton, New Jersey; is that correct? A. Yes, 


sir. 

Q. And is it not correct that you never received a written reply 
from Mr. Boggs or anybody else in the RFC to that letter? A. Thatis 
correct. 

Q. Now, with respect to the settlements after May the 20th, 
other than the memorandums of Mr. Boggs in evidence that the notes 
of the directors were placed in bankable condition, did you get any 

351 papers signed by Mr. Boggs whatsoever? A. You are speaking 
now of Mr. Bedford, Mr. Conner-- 

Q. Chamberlain. A. --Mr. Cartlidge and Chamberlain. I 
think the papers by Mr. Boggs and Mr. Scott were the only papers at 
those closings signed by either of them. 

Q. On both of those occasions, you had with you, did you not, 
Mrs. Roebling's check payable to the respective directors, Bedford, 
Cartlidge and Conner? A. Yes, sir. 

Q. And you delivered those checks to the directors and received 
from those directors their assignment of the shares of stock which the 
RFC was releasing to them over to Mrs. Roebling? A. That is my 
recollection. 

Q. And did you deliver those shares to Mrs. Roebling? A. Well, 
in due course. She wasn't at the closings. 
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Q. Did you thereafter deliver the certificates ? A. I cannot 
say whether they were delivered to Mrs. Roebling first or delivered 
to the bank for transfer to her name; but they did ultimately reach her. 
Q. Are you able to state when they reached Mrs. bine 


A. The exact date, no, sir. 
352 Q. Do you know whether or not Mrs. Roebling still has them? 
A. Not those particular shares, I don't know. Well, in fact, Iam 
sorry, I do know, because just recently there was a recapitalization 

plan of the Trenton Trust Company effected under which all the Pre- 


ferred Stock A disappeared. 

Q. Was it paid off? A. No, it was recapitalized. So those 
particular certificates are no longer in existence. ! 

Q. How long ago did that take place? A. Oh, it was in 1957, 
or 1958. I think it was in 1957. | 

Q. Were the 11,200 shares which Mrs. eee oe from 
Directors Bedford, Cartlidge and Conner included in those that were 
surrendered in this recapitalization? A. I don't know. All the Pre- 
ferred Stock A was surrendered. | 

THE COURT: You must answer his question. 

THE WITNESS: The answer is, I don't know. 

BY MR, ESPEY: 

Q. What was the consideration for the surrender of the Pre- 
ferred Stock A in '57 or '58? | 

MR. PICKENS: I object, Your Honor. I don't see any material- 
ity to that whatsoever, as far as cross examination is concerned. 

THE COURT: Objection overruled. He may answer. 

353 THE WITNESS: Well, the plan of recapitalization of the bank 

was quite a complicated plan, Your Honor. I just can't answer that-- 

THE COURT: Can you answer his question? 

THE WITNESS: Not simply, no, sir. 

THE COURT: Al right. 

BY MR. ESPEY: 

Q. Didthe Trenton Trust Company Preferred Stock A have, as 
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of that time, more than sufficient assets to cover the $20.00 surrender 
value of that stock? A. You mean, were there enough assets on the 


books-- 
Q. Yes, sir. A. --to show that the $20.00 was covered? 


That is my recollection, yes, sir. 

Q. In other words, by 1957, the Preferred Stock A had a valua- 
tion of $20.00; did it not? A. I can't answer that. 

Q. It had a book valuation? A. It had a book value, a retire- 
ment book value of, I would say, at least $20.00 a share. 

THE COURT: What is a retired value? 

THE WITNESS: Twenty dollars a share, Your Honor. 

THE COURT: I know, but what is the relation when you say, 
"retired"? What does that part of it mean, a retired value. 

354 THE WITNESS: This Class A Preferred Stock, Your Honor, 
had a par value of $6.00, and a retirement value of $20.00. 

THE COURT: And what is the retirement value? 

THE WITNESS: Twenty dollars. 

THE COURT: I know that; but the retirement part, what does 
that have to do with it? 

THE WITNESS: I don't know what Mr. Espey is trying to get at. 
I can only tell you how the stock was classified. 

BY MR. ESPEY: 

Q. Well, Mrs. Roebling paid $6.00 a share for it back in 1940, 
for these 11,200 shares; did she not? A. That is correct. 

Q. Is it not true that that stock was released to these three 
directors so that considering its retirement value of $20.00 a share, 
they received shares equal to the unpaid principal of their notes to the 
bank that were to be placed in bankable condition? A. They received 
the same number of shares of Preferred Stock A as the retirement 
value stock bore to the principal of their notes. 

Q. Now, is it not a fact that Messrs. Bedford and Cartlidge each 
received 4,766 shares of this Preferred Stock A at its retirement value, 
and Mr. Conner received 1,668 shares of this Preferred Stock A at its 
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retirement value at the time of placing these notes in bankable condi- 
tion on May 21, 22, 23 and June the 4th? A. I don't want to quibble 
355 with you. If I saw my letter, I could state if those are the cor- 


| 
rect number of shares. I assume you are stating the correct number 
of shares. They sound about correct. I couldn't say without looking 


at the figures. 

MR. ESPEY: May I have the exhibits, then? 

BY MR. ESPEY: 

Q. I show you Plaintiff's Exhibits 5, 6, 6-A, 6- B, 13 and 14, 
and ask you whether or not they do not show that Messrs. | Bedford and 
Cartlidge each received 4,766 shares of the Trenton Trust Company 
Preferred Stock A, and that Mr. Conner received 1, 668 shares of the 
Trenton Trust Company Preferred Stock A? A. Well, Mr. Fountain's 
letter of May 22 shows that Mr. Bedford was to receive 4766 shares 
Preferred Stock A, which is borne out by Mr. Boggs memo of the same 
date. | 
Similar letters and certifications by Fountain and Boggs show 

that Mr. Cartlidge was to get 4766 shares; anda similar letter and 
memo that Mr. Conner was to get 1668 shares. Those are the figures 
you gave me. ! 

Q. Now, from 1936 on, down to date, has not Mes. Roebling 
been a stockholder in and director of the Trenton Trust Company ? 
A. As of 1936, yes, sir. | 

Q. And did she not, prior to 1940, become president of Trenton 

356 Trust Company? A. I think so. | 

Q. And was not Mrs. Roebling, all during the yedr of 1940, 
the president of the Trenton Trust Company? A. Iam not sure. There 
were a number of changes of the top echelon during this period. I can't 
say whether during all that year she was president. The records would 
show that, though. | 

Q. Well, commencing with 1939, Mrs. Roebling has been either 
the president or the chairman of the board of the Trenton Trust Company; 
has she not? A. Since 1939? | 
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Q. Yes, sir. A. I think so. 

Q. I believe you have already testified that the Trenton Trust 
Company was the executor under the estate of Siegfried Roebling, 

Mrs. Roebling’s husband? A. That is correct. 

MR. ESPEY: May I have the deposition ? 

BY MR. ESPEY: 

Q. I believe you already testified Mr. Roebling died January 1, 
1936 in California? A. Yes, sir. 

Q. And that you were the attorney who had Mr. Roebling's will 
admitted to probate and record in the Prerogative Court in New Jersey? 

357 A. That I had it admitted to probate, you say? 

Q. Yes, sir. A. Yes, Sir. 

Q. And under Mr. Roebling's will, after some specific legacies, 
and leaving all of his shares of stock in John A. Roebling Sons Com- 
pany and A. Leschen & Sons Rope Company to Mrs. Roebling in trust 
for their son, Paul Roebling, was not Mrs. Mary G. Roebling, the 
Plaintiff in this case, the residuary legatee of Mr. Roebling's estate? 
A. Yes, sir. 

Q. And did not that legacy cover 18,505 shares of Trenton 
Trust Company Preferred Stock B, and 9,005 shares of Trenton Trust 
Company Common Stock? A. Those shares were in the residuary es- 
tate which ultimately passed to Mrs. Roebling in about 1955. 

Q. But they were left by-- A. They were in his estate at the 
time of his death. 

Q. Now, isn't it a fact that at that time those 18,505 shares of 
Trenton Trust Company Preferred Stock B, and the 9,005 shares of 
Trenton Trust Company Common Stock were without value? A. They 
were so considered and inventoried. 

Q. Now, had not Mr. Roebling paid, $1,850,500 for those 


Preferred Stock B shares? A. He paid full value, yes, sir. 
THE COURT: What is the answer? 
358 THE WITNESS: Yes, sir. 
BY MR. ESPEY: 
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Q. Now, did not those 9,005 shares of Trenton Trust Company 
| 
Common Stock represent about one-third of the common stock of the 
| 
| 
Q. Now, were not you, as attorney for the executor of the 


Trenton Trust Company? A. At that time, yes, sir. 


estate, and attorney for Mrs. Roebling, engaged from 1936 on, to- 
gether with Mrs. Roebling, individually, and as an officer of the 
Trenton Trust Company, in a struggle to restore value to these Pre- 
ferred Stock B shares and Common Stock shares? ! 

MR. PICKENS: Your Honor, I think he should define the term, 
"struggle." I don't know what he means by that. 

BY MR. ESPEY: | 

Q. Well, were you not striving to cause the bank's assets to 
increase so that these shares of stock would have value which they did 
not have at the time of Mr. Roebling's death? A. Acting for Mrs. 
Roebling, personally, and for the bank, as executor, yes. 

Q. And was not Mrs. Roebling's purchase of this stock from 
the three directors, who were disputing their notes, part of her effort 
to improve the condition of the Trenton Trust Company and, conse- 
quently, the stock to which she was entitled under her husband's will? 

359 A. Would you repeat that, please? | 

(Whereupon the pending question was read by the reporter.) 

THE WITNESS: That was one of her reasons for doing it, yes, 


BY MR, ESPEY: 

Q. Now, I believe you have testified--and correct me if I mis- 
state it--that Mr. Roebling's $200,000 note, given in 1933, along with 
the five other directors, in exchange for the approximately $485 .000 of 
slow assets, which were removed from the bank, and trusteed, in ex- 
change for the six directors’ notes, was always undisputedly collateral- 


ized, and up to date in so far as interest was concerned? A. Are you 


referring to Mr. Roebling now? 
Q. Yes, sir. A. To the best of my knowledge, he never dis- 
puted the note, no, sir. 
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Q. His note was fully collateralized; was it not? A. Thatis 
my recollection. 

Q. Andalways was? A. That is my recollection. 

Q. Now, in April, May and June, 1940, up to June 18, 1940, 
was not the balance on Mr. Siegfried A. Roebling's note, $200,000 
note, given in 1933,for the so-called slow assets, in the amount or 
balance of $125,000? A. I think that is right, Mr. Espey. I think it 

360 was about $157,000-plus, when he died, and I think it had been 
reduced to $125,000, or thereabouts, at the time that you are asking 
about. 

It is Mr. Siegfried Roebling. He didn't have any middle initial, 
"Alt 

Q. I beg your pardon. 

During that same time, was there not also in the bank, in the 


Trenton Trust Company a $325,000 note of Mr. Roebling, which was 


also collateralized and in bankable condition? A. No, not all the time, 
Mr. Espey. At that time, I think there was a note in that amount, but 
the estate's borrowing had been at different times and in different 
amounts after Mr. Roebling's death, and this note of which you now 
speak, I think, was the amount of a note at that time given by the 
estate, not by Mr. Roebling--not given by Mr. Roebling. 

Q. In 1937, in the estate proceedings-- 

I will recall that. 

Is it not a fact that if Mr. Roebling's estate had been liquidated 
promptly after his death, Mrs. Roebling would not have received any- 
thing under her husband's will? A. That is a question, Mr. Espey, 
that I cannot answer. We did our best to avoid having to face that 
situation, so I can't say that if it had been liquidated out at that time 
that she would have received nothing, no, sir. 

361 Q. In 1937, did you not, as attorney for the executor, petition 
the Prerogative Court for authority to hold assets and to borrow money 
in this effort to improve the assets of the estate and to hold off liquida- 
tion until recovery took place in the economic conditions? A. That is 
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right. We didn't want to have to liquidate the estate. 

Q. Now then, there was no necessity in April, May or June, 
1940, to place the Siegfried Roebling note, on which there was a bal- 
ance of about $125,000 owing, in bankable condition; wag there? A. As 
to that note, as distinct from the one you just asked me about, the 
$325,000 note, up until that point, there had been no dispute about the 
note, that is correct. 

Q. Now, isn't it a fact that on June 18, 1940, you possowed 
on the executor's note--that is, the Trenton Trust Company, as 
executor--from the Philadelphia National Bank $450,000? A. I think 
that is right. You have the figures in front of you, and the dates. I 
know we did borrow from the Philadelphia National Bank at some time. 
I think that was about the time and the amount. | 

Q. And did you not on the same day cause to be paid to the 


Trenton Trust Company those two notes, one, Mr. Siegfried Roebling's 
362 note for $125,000, and the executor's note for $325,000? 
A. Well, on or about that date, those notes were paid, in accordance 
with the agreement which we had with all parties. | 
MR. ESPEY: I object. | 
BY MR. ESPEY: | 
Q. I just merely asked whether they were paid or not ? 
A. They were paid around the middle of June or the end of June, 
after this arrangement, yes, sir. | 
Q. And were those notes not in existence and valid obligations 
prior to February 23, 1940? A. In my opinion, they were, as a lawyer. 
MR. ESPEY: I don't wish to take advantage of the witness, Your 
Honor, and, therefore, I ask leave to let him see his affidavit of June 
18, 1954, to the Superior Court of New Jersey, about the Roebling 
estate. | 
THE COURT: Yes, you may show it to the witness. 
BY MR. ESPEY: | 
Q. Now, directing your attention to Page 3, did you not state, 
under oath, to the Superior Court of New Jersey, in support of your 
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application for an allowance of a fee in the Roebling estate that: 

"The present book value of the Trenton Trust Company 
preferred stock B and accrued dividends thereon of over 
$2,070,000 and the present book value..."'-- 

Pardon me, where are you reading, Mr. Espey? 

Page 3, ‘sir, at the bottom. A. At the bottom? 

Yes, sir. A. Start again, will you please? What you are 
reading. 

Q. Iwill start again. 

Is it not a fact that you stated, under oath, in support of your 
application to the Superior Court of New Jersey for a fee for your serv- 
ices in the Siegfried Roebling estate that: 

"The present book value of the Trenton Trust Company 


preferred stock B and accrued dividends thereon of over 
$2,070,000 and the present book value of the Trenton Trust 
Company common stock of over $250,000..." 


A. Yes, you are reading from my affidavit. 

Q. Now, that is a true statement; is it not? A. Yes, sir; 
those are the book values of both those classes of stock in 1954, when I 
made this affidavit. 

Q. And that meant that there was over them full book value for 
the Trenton Trust Company Preferred Stock A? A. At that time, yes, 
sir. 

Q. Did that not signify that the effort of Mrs. Roebling, indi- 
vidually, and as an officer of the Trenton Trust Company, executor of 
Mr. Roebling's will, and your efforts to increase the value of the estate 

364 had been successful ? 

MR. PICKENS: Your Honor, this is a compound question, and it 
seems to me it is in the realm of pure speculation. I don't see-- 

THE COURT: Let's see if the witness has an answer. 

THE WITNESS: I think I can answer it, Your Honor. 

THE COURT: Yes, you may answer it. 

THE WITNESS: I think Ican say, rather modestly, that between 
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1936 and 1954, that we did succeed in our objective. 
MR. ESPEY: Parenthetically, Your Honor, I agree. I think he 


did a magnificent job. 
THE WITNESS: I don't think that is necessary. 
BY MR. ESPEY: 
Q. Now, directing your attention to Page 7. A. 
Q. Did you not state that: 
Mrs. Roebling's interest in this claim m ..is substan- 


‘Yes, sir. 


tial, amounting possibly to several hundred thousand dollars, 
or more, and its collection has now reached an active stage, in 
view of the recent retirement, or purchase from the Reconstruc- 
tion Finance Corporation, of the last of the preferred stock A 
of the Trenton Trust Company which the Reconstruction Finance 
Corporation held, either as collateral to secure the loan afore- 
365 said or by purchase." 
A. Did I make that statement? | 
Q. Yes, sir. A. You read most of it, yes, sir. 


Q. Now, as of June 18, 1954, you knew that the Reconstruction 
Finance Corporation had been divested of any interest in the Trenton 
Trust Company Preferred Stock A; did you not? A. As of the date of 
this affidavit, which was June 15, 1954, I knew that the last of the Pre- 
ferred A had gone. ! 

Q. And do you not also know that as of about May 13, 1954, the 
Trenton Trust Company retired 16,500 shares of the Trenton Trust 
Company Preferred Stock A by paying RFC for it $20.00 per share, 
plus accrued dividends? A. That was my understanding, yes, sir. 

Q. And is it not also a fact that on or about May 14, 1954, the 
Plaintiff, Mrs. Mary G. Roebling, purchased privately , for her own 
interest, the last 40,000 shares of Trenton Trust Company Preferred 
Stock A held by the Reconstruction Finance Corporation, paying there- 
for $800,000, plus accrued dividends? A. I think I have been so in- 
formed. I didn't take care of it myself. | 

THE COURT: When was that? 
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MR. ESPEY: May 14, 1954, Your Honor. 

BY MR, ESPEY: 

Q. Didn't you have knowledge of it before and at the time? 

A. Iwas informed prior to this, certainly, that the RFC's $4,000,000 
and interest had been satisfied in full by the retirement of the Pre- 
ferred A Stock. 

Q. Didn't you testify on direct examination that in December 
1952 the Trenton Trust Company had retired by purchase from the 
Reconstruction Finance Corporation 85,217 shares of the Trenton 
Trust Company Preferred Stock A? A. Well, they retired the first 
batch of stock, yes, sir, in December 1952. That is the original issue, 
as I recali it. The balance was retired-- 

Q. Wasn't that 85,217 shares the balance of the original issue 
of 100,000 shares of Trenton Trust Company Preferred Stock A that 
was put up in 1934, as collateral for the Trenton Trust Company loan? 
A. Yes, sir. 

Q. And wasn't the difference of 14,783 shares the shares that 
were assigned to the directors and Mrs. Roebling as follows: 4,766 
shares to Bedford, the same number to Mr. Cartlidge, 1668 to Conner, 
2383 to the Chamberlain estate, and1200 to Mrs. Roebling? A. The 
difference between the -- 

367 THE COURT: Wait, wait. Answer his question first. 

THE WITNESS: Without adding them up, I can't be sure whether 
that takes into account a thousand shares which were retired in 1939. I 
would have to add them up to be sure. 

MR. ESPEY: May I give the witness a piece of paper, Your 
Honor? 

THE COURT: Yes, surely. 

THE WITNESS: Will you call them off? 

BY MR. ESPEY: 

Q. Bedford, 4766; Cartlidge, 4766; Conner, 1668; Chamberlain, 


Add those, please, sir. A. That is 13,583. 
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Q. Now, will you add to that the 1200 shares that Mrs. Roeb- 
ling received in January or February 1942. A. That is 14, 783. 

Q. And will you next add the 85,217 shares that were retired 
in December 1952. A. That makes 100,000 shares. The thousand 
which was retired in 1939 could not have been included from that batch. 

Q. Now then, the original issue of 100,000 shares of Preferred 
Stock A of the Trenton Trust Company, which the RFC foreclosed 
February 23, 1940, were taken out of the RFC by payment no later 
than December 1952; isn't that correct? A. Did you say the balance? 

368 Q. Yes. A. No later than December 1952, that is correct. 

Q. Did you, between that time and June 2, 1954 make any de- 
mand on the RFC on behalf of Mrs. Roebling for any of the foreclosed 
assets? A. No, sir. | 

Q. Don't you now recall that in 1937 one thousand shares of the 
1936 purchase by RFC of the second 100,000 shares of Trenton Trust 
Company Preferred Stock A were retired by payment? A. My recol- 
lection has been that they were retired in 1939. 

Q. Well, they were retired by payment; were they not? A.I 
think so, yes, sir. ! 

Q. And that left in RFC's possession 99,000 shares of the 1936 
purchase by RFC of the second 100,000 shares; didn't it? A. Yes, sir. 

Q. Now, did you, in behalf of Mrs. Roebling, prior to her pur- 
chase on or about May 14, 1954, of the last 40,000 shares of Trenton 
Trust Company Preferred Stock A that RFC had, make any demand on 
RFC for any of the foreclosed assets? A. Well, I had been making 
demand, in a sense, ever since 1940, from time to time for a release 
of stock or other collateral as it was available. | 

369 Q. When? A. In my correspondence, in my meetings with 
Mr. Boggs in 1941, my meetings in 1942 and in 1946. Not for the 
whole amount because the whole amount couldn't be due si the loans 


were paid off. 
Q. During all that time, you got nothing in writing from RFC or 
Mr. Boggs evidencing any right in Mrs. Roebling to have, fad of these 
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assets; did you? A. No, sir, other than the correspondence about the 
1200 shares. 

Q. Now, between December 1952 and May 14, 1954, when 
Mrs. Roebling bought the last 40,000 shares, did Mrs. Roebling or you, 
as her attorney, make any demand on the RFC for any of the foreclosed 
assets? A. Ican only speak for myself. I did not, and I don't think 
Mrs. Roebling made any specific demand in that particular period. 

Q@. You were always her personal attorney in this matter; 


were you not? A. Yes, that is right. 


Q. Isn't it a fact that Mrs. Roebling consummated the purchase 
of the last 40,000 shares of Trenton Trust Company Preferred Stock A 
that RFC had on or about May 14, 1954 with the payment of $800,000, 
plus accrued dividends, without making any demand whatever for any 
portion of these foreclosed assets? A. No, sir, Ican't say that, be- 

370 cause I think that she did make some mention to one of the offi- 
cials at the RFC at'!about that time about when were they going to pay 
her what was due to her. 

Q. Did she make any written demand? A. No, sir, not to my 
knowledge. 

Q. Now, isn't it a fact that the first time after 1946, when you 
said you talked to Mr. Boggs about this matter, that this alleged claim 
of Mrs. Roebling was taken up with RFC occurred on or about June 2, 
1954, when you had your conference about which you have testified with 
Mr. George McConley, General Counsel? A. That was the next con- 
ference I had, yes, sir, after April 1946. 

Q. And isn't it the first time that you made any written demand, 
after the correspondence which is in evidence, which occurred in 1940 
and '41 and '42, your letter to Mr. McConley of June 11 of 1954? 

A. That is right, a letter which he requested me to write to him, yes, 
sir. 

Q. Now, as a result of your work in behalf of the Roebling 
estate, the work of Mrs. Roebling, personally, and as an officer in the 
Trenton Trust Company, the Trenton Trust Company, as executor 
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371 under Mr. Roebling's estate, was able to deliver to Mrs. Roeb- 
ling, as trustee for their son, Paul, Mr. Siegfried Roebling's Roeb- 
ling Company and Leschen stock free and clear of all liens and claims? 
A. Yes, sir, 1953. 

Q. Now, thereafter, there only remained to be satisfied under 
Mr. Roebling's will the legacy to Mrs. Mary G. Roebling, the Plain- 
tiff here; is that not right? A. No, sir. I think there were still some 
pecuniary legacies provided in the will which had not yet been satisfied 
at that time. | 

Q. Well, had not Mrs. Roebling paid off all the specific legatees 
and taken assignments from them? A. Overa period of time she did, 
but I don't think they had been satisfied at that point. | 

Q. Only Mrs. Roebling had any claims against the estate of 
Mr. Siegfried Roebling in 1953 after this transaction? A. I can't be 
sure, Mr. Espey, whether at that particular time she had all the 
assignments. I know there were three at least that were not assigned, 
and whether they had been paid by the time this stock was delivered to 
her as trustee, I cannot say. But she did hold assignments of all ex- 


cept three of the pecuniary legacies, at some time or another. Whether 
before or after this particular date, I can't say without looking at the 
records. | 
372 Q. Did you not, on Page 9 of your affidavit of June 15, 1954, 
previously identified, state as follows: A. Will you tell me where you 
are reading, please? | 
Q. The paragraph: | 
"As indicated in my earlier affidavit, another of the 
executor's major objectives has been to build up enough value 
in the decedent's Trenton Trust Company stock to make it pos- 
sible for all of the beneficiaries to receive from the estate that 
which the decedent intended." : 
Isn't that a correct statement? A. Well, that is quoting irom 
my affidavit correctly. | 
Q. And that is a correct statement; is it not? A. I think so. 
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Q. Now, is this not a correct statement, from Page 11 of your 
affidavit: 

"At this juncture, it is interesting to note the marked 
improvement in the value of the decedent's Trust Company 
stock since his death, particularly during the period of the 
present accounting. When he died on January 1, 1936, both 
his 18,505 shares of preferred stock B and 9,005 shares of 
common stock were worthless, without book, earnings, divi- 
dend or market value. By the time of the executor's fourth 
intermediate accounting on September 30, 1952, the preferred 
stock had acquired a book value of $37.20 per share and, while 
it still had no. known or established market value, dividends 
upon it at the rate of $2.00 per share had been paid since April 
23, 1951. As of the same date, namely, September 30, 1952, 
the common stock still had no book, earnings or dividend value, 
although there had been infrequent public sales of it, in small 
lots, at prices ranging up to $16.50 per share." 

Did you not make that statement? A. Well, you read it sub- 
stantially correct. 

Q. And is it not a correct statement? A. In my opinion at that 
time, it was, sir. 

Q. Now, did you not go on and make this statement: 

"By the time of the present accounting, as of December 
31, 1953, the preferred stock had acquired a book value of $100 
a share and, while it still had no known or established market 
value, dividends upon it continued to be paid at the rate of $2.00 
a share per annum during the year 1952 and at the rate of $3.00 
a share per annum during the year 1953. As of December 31, 
1953, the common stock had acquired a book value of $27.88 a 
share and, while it still had no earnings or dividend value, there 
had been infrequent public sales of it, again in small lots, at 
prices ranging up to $32.00 a share. In short, during the ad- 
ministration of this estate to the date of the present accounting, 
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the decedent's substantial investment in the Trust Company, 
which was worthless when he died and which then seemed hope- 
less of realization, has been restored to a book value of well 
over $2,000,000, with ever increasing prospects for earnings, 
dividend and market value." | 
Did you not make that statement? A. Did you say ,| "increasing," 


or "improving prospects" ? | 

Q. "...with ever improving prospects..." A. That statement 
is in my affidavit and that was a correct statement as I a it 
at the time I madethe affidavit. 

375 Q. And did you not further on, on the same page, state: 

"To date..." --namely, June 15, 1954-- ". .the dece- 
dent's widow has had nothing from his estate and it is the exe- 
cutor's and our ambition to see her rewarded for her patience 
and ceaseless effort in behalf of the estate, as chief executive 
officer and a director of the executor institution, by receiving 
her simple and just due, that is, the major portion of the dece- 
dent's substantial estate, exclusive of his Roebling and Leschen 
stock, but including the bulk, if not all, of his Trenton Trust and 
Standard Fire stocks. To that goal, our joint effort continues." 
Did you not make that statement? A. Yes, sir. | 
Q. And is that not a correct statement? A. Yes, ‘sir. 

MR. ESPEY: May I be excused again, Your Honor, 

In order not to take advantage of the witness, I ask leave to 
submit to him a certified copy of his affidavit of services in the estate 
of Siegfried Roebling, filed in the Superior Court of New Jersey, 
Chancery Division, Mercer County, November 21, 1952. | 

376 BY MR. ESPEY: 

Q. Now, Mr. Wharton, directing your attention to your affidavit 
just referred to, dated November 14, 1952, Page 4, did you not state 
that: ! 

"If we were to add to the foregoing the unrealized profits 
upon the Standard Fire stock of almost $100,000, the present 
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book value of the Trenton Trust Company preferred stock B of 
almost $700,000, and the unrealized profits upon the Trenton 
Trust Company common stock (using only the average, and not 


the highest, selling price) of almost $75,000, or a total of ap- 

proximately $875,000, it is apparent that we have thus far been 

dealing with a total gross estate of almost $4,500,000." 

Did you not make that statement? A. That is right. 

Q. And is that not a correct statement? A. As I understood 
it at the time, it was. 

Q. I direct your attention to Page 11 of the same affidavit of 
November 14, 1952, and ask you whether you did not make therein this 
statement: 

"The first of these arose early in the administration of 
377 the estate when it was discovered that the decedent's cash, 
marketable securities and other liquid assets were insufficient 
to pay debts, inheritance and estate taxes and administration 
expenses, let alone satisfy the many legacies under his will." 

Did you not make that statement? A. Yes, Sir. 

Q. is that not a correct statement? A. Yes, sir. 

Q. And did you not, on Page 13, make this statement: 

"Throughout the years of administration thus far, the 
primary objectives of the executor have been to liquidate this 
indebtedness, thereby saving the collateral for the beneficiaries, 
and to build up enough value in the decedent's Trenton Trust 

Company stock to make it possible for all of the beneficiaries 

to receive from the estate that which Mr. Roebling intended." 

Did you not make that statement? A. Yes, sir. 

Q. And is it not a true statement? A. Yes, sir. 

Q. And did you not make, on Page 14, this statement: 

"The second of the executor's primary objectives, 
namely, to build up enough value in the decedent's Trenton 

Trust Company stock to make it possible for all of the benefi- 

ciaries to receive from the estate that which the decedent 


380 


affidavit: 
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intended, has been a tremendous task, fraught with all manner 
of difficulties both to executor and counsel. As in the case of 
so many banking institutions throughout the country twenty years 
ago, the great depression of that period found the Trenton Trust 
Company in desperate financial straits, about ready to close its 
doors with the attendant tragic loss to depositor and stockholder 
alike. It was then that the Reconstruction F inance Corporation 
and the directors of the Trust Company, including the decedent, 
came to the rescue, or so they thought. As new capital, the 
Reconstruction Finance Corporation poured in $2 ,000,000 and 
the directors another $2,000,000, of which Mr. Roebling con- 
tributed about $1,850,000, or more than 90 per cent. The Re- 
construction Finance Corporation financing was effected through 
a loan to a corporation known as the Trentrusco Corporation. 
The loan, in the form of a promissory note by Trentrusco to the 
Reconstruction Finance Corporation, was secured by $2,000,000 
of preferred stock A of the Trust Company issued by it to Tren- 
trusco and by the latter pledged to the Reconstruction Finance 
Corporation. Other miscellaneous questionable bank assets, 
which the directors had purchased from the Trust Company with 
their own promissory notes to the Trust Company and turned 
over to three trustees to be held for their account, were also 
turned over in large measure to Trentrusco and by it pledged 
with the Reconstruction Finance Corporation as additional col- 
lateral for its $2,000,000 loan. The directors, including the 
decedent, received preferred stock B of the Trust Company, for 
their capital contributions, subordinate to the preferred stock 
A held by the Reconstruction Finance Corporation, but ahead 
of the common stock of the bank." : 

Did you not make that statement? A. Yes, sir.) 
Q. And is that not a correct statement? A. Yes, sir. 


Q. And did not this statement follow on Page 15 of the same 
| 
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"As noted above, the decedent also owned at the time 
of his death over 9,000 shares of the Trust Company's common 
stock, representing about one-third of that class of stock, 
which has a par and retirement value of $10.00 a share, ora 
total of over $90,000. His total investment, therefore, was in 
the neighborhood of $2,000,000 and represented control of the 
Trust Company, once the prior preference preferred stock A 
held by the Reconstruction Finance Corporation was liquidated. 
However, the $4,000,000 of capital contributions by the Recon- 
struction Finance Corporation and the directors of the Trust 
Company was far from enough and when the decedent died, both 
his preferred stock B and common stock were worthless and 


were inventoried and valued for inheritance and estate tax pur- 


poses as such, and they are still carried without value on the 


books of the estate. To the task of protecting and restoring this 
huge investment, which means the difference between success 
and failure in the administration of the estate, the executor, its 
officers and directors, including the decedent's widow, first as 
president and later and now as chairman of the board, and we, 
as counsel to the estate, have devoted our energies. Despite 
many discouragements and setbacks, the condition of the Trust 
Company has improved steadily over the years, and there is 
now every indication that our efforts will, in time, meet with. 
complete success." 
Did you not make that statement and is it not correct? A. Yes, 
to both parts. 
Q. And did you not make this statement--I am starting on 
Page 16: 

"A brief recital of past history on this phase of the ad- 
ministration of the estate will give the Court some idea of the 
magnitude of the problems involved. Shortly after the death of 
Mr. Roebling, it appeared that another $2,000,000 was needed 
if the bank's depositors were to be saved harmless and its 
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stockholders given a chance of some day realizing upon their 


investments. The Reconstruction Finance Corporation was the 
only possible source of additional funds. Because of the catas- 
trophic effect which any decision by the Reconstruction Finance 
Corporation to liquidate the institution rather than advance addi- 
tional capital would have upon the estate's holdings in the Trust 
Company, I spent a very substantial amount of time and effort 
in assisting the management of the Trust Company in negotiating 
with the Reconstruction Finance Corporation for this additional 
capital. I participated in numerous conferences with represen- 
tatives of the Reconstruction Finance Corporation and Federal 
Deposit Insurance Corporation, the Commissioner and Deputy 
Commissioner of Banking and Insurance of the State of New 
Jersey, and officers of the Trust Company in Trenton, Wash- 
ington, D. C., Philadelphia, New York and elsewhere. When 
the negotiations proved successful, it became necessary for the 
executor to seek and obtain the approval of the Prerogative 
Court of the proposed plan of capital reorganization, and, in that 
connection, the right to vote the estate's stock in favor of such 
reorganization. All of the documents in connection therewith 
were prepared by me in conjunction with general counsel for the 
Trust Company. The matter was fully presented to the Court 
and an order of approval and authorization to vote the estate's 
stock in favor of the reorganization obtained. Pursuant to the 
plan, the Reconstruction Finance Corporation advanced another 
$2,000 ,000 directly to the Trust Company and took an equal 
amount of its preferred stock A, so that its holdings of such, 
either directly or as collateral security, increased to $4,000,000." 
And I ask you whether you made that statement anil whether it is 
not correct? A. Yes, sir. | 
Q. Did you not follow that statement by this statement, com- 
mencing on Page 17: 
"Consequently, the Reconstruction Finance eee 
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decided..."' A. What is that? 
Q. "Subsequently, the Reconstruction Finance Corporation 
decided to acquire the $2,000,000 of preferred stock A of the 
Trust Company owned by the Trentrusco Corporation but 
pledged by it with the Reconstruction Finance Corporation 
as collateral security for the promissory note in the same 
amount, by foreclosing the loan, which it was enabled to do 
because of various technical defaults by the Trust Company, 
including the nonpayment of certain interest on the loan. To 
protect the estate's interest in the Trust Company, it became 
necessary for me to check carefully the procedure being pursued 
by the Reconstruction Finance Corporation, to consult with its 
various representatives and attorneys in Trenton, Philadelphia 
and Washington, D. C. and to advise constantly with the execu- 
tor, which included services at the sale of the assets being 
foreclosed (such assets including also the miscellaneous col- 
lateral pledged by Trentrusco and which had formed part of the 
assets held by the three trustees referred to above, in which 
assets the estate had had a substantial participating interest, 
but which had been sold to the decedent's widow prior to the 
foreclosure sale)." 
Did you not make that statement and is it not correct? A. Yes, 
sir. 
Q. Directing your attention to Page 35 of the same affidavit of 
November 14, 1952, I ask you whether you did not make this statement: 
385 "Tt is the executor's hope that these obligations will be 


met and a substantial residuary estate turned over to the dece- 


dent's widow as residuary beneficiary by the time the decedent's 
son becomes of age in 1955. To date, the decedent's widow has 
had nothing from his estate and it is the executor's and our 


ambition to see her rewarded for her patience and ceaseless 
effort in behalf of the estate as chief executive officer and a 
director of the executor institution, by receiving her simple and 
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just due, that is, the major portion of the decedent's substantial 
estate, exclusive of his Roebling and Leschen stock, but includ- 
ing the bulk, if not all, of his Trenton Trust and Standard stock. 
A. "Standard Fire stock." 
Q. "To that goal, our joint efforts continue." | 
Did you not make that statement? A. Inserting the word, 
"Fire," after "Standard," which you omitted, I think, Mr. Espey -- 
Q. Standard Fire stock. A. --yes, you read itjcorrectly, and 
that is a statement I made, and it is correct. | 
Q. Now, Mr. Wharton, did you not, as attorney for the Trenton 
386 Trust Company, file in the New Jersey Prerogative Court, on 
February 15, 1937, an inventory and appraisement ? A. This seems 
to be a photostatic copy of the one which was filed, yes, | sir. 
Q. Directing your attention to Page 11-- A. Page 11? 
Q. --Page 11, did not Item 39 show that the estate of Siegfried 


Roebling owned . 34188 participating interest in personal property, in- 
cluding cash, stocks and promissory notes, held by W. H. Bloor, 
Nelson L. Petty and Richard C. Chamberlain, as trustees for the dece- 
dent and others--appraised value, $3,418.80? A. Yes, sir. 

Q. Now, was that not the appraised value of the balance of the 
slow assets that were taken out of the Trenton Trust Company in 1933 
after the approximately $500,000 of those slow assets had been posted 
with RFC as collateral for the $2,000,000 Trenton Trust Company loan? 
A. No, str. | 

Q. What is the correct statement? A. The correct statement 
is that this was the appraised value of Mr. Roebling's participating in- 
terest in the assets held by the trustees at the time of Mr. Roebling's 
death, which included 5,000 shares of capital stock of the Trentrusco 

387 Corporation, and the balance of the so-called slow assets of 
approximately $85,000 face value. | 

Q. Now, is it not a fact that the Trentrusco-- 
MR. ESPEY: With Your Honor's permission, I show the witness 
a copy of the Trenton Trust Company, as executor of the estate of 
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Siegfried Roebling, for directions as to the sale and retention of assets, 
for authority to borrow money and pay obligations, which purports to 
have been filed by Mr. T. Girard Wharton, on May 5, 1937. 

THE COURT: Yes. 

BY MR. ESPEY: 

Q. Now, Mr. Wharton, directing your attention to Page 9-21, 
Page 4 of Schedule C-- A. Iam sorry, I missed the page number. 

Q. Page 9-21. A. Yes. 

Q. Did you not report and petition for leave to sell to Mrs. 
Roebling, Mr. Siegfried Roebling's .34188 participating interest in 
personal property, including cash, stocks and promissory notes, held 
by W. H. Bloor, Nelson L. Petty and Richard C. Chamberlain, as 
trustees for the decedent, and others, pursuant to Mrs. Mary G. 
Roebling's offer of April 28, 1937, for $3,418.80? A. Your question 
is, does it appear here? 

Q. That you petitioned for leave to sell these assets to Mrs. 

388 Mrs. Roebling for that amount? A. The petition, in part, asks 


for approval of this proposed sale, along with the approval of a number 
of other sales to Mrs. Roebling and others. 

Q. Showing you an order In the Matter of the Estate of Siegfried 
Roebling, purported to have been filed by you June 22, 1937, in the 
New Jersey Prerogative Court-- A. Incidentally, just for the record, 


these are photostatic copies of these documents. 

Q. Absolutely. 

The Court did ratify and confirm the sale of those assets to 
Mrs. Roebling for $3,418.80; did it not? A. May I take a moment, 
Your Honor, to find the place in here? It is some years ago. 

THE COURT: Yes, certainly. Take your time. 

THE WITNESS: Apparently, the Court renumbered these pages 
in some way, which is rather confusing to me, so I would like to check 
these pages, if I may. 

MR. ESPEY: Very well. Very well. 

THE WITNESS: To what page did you refer in the petition, 


Mr. Espey, as to this proposed sale? 

BY MR. ESPEY: 

Q. It was marked, "9-21" in manuscript, and just above that, 
"Schedule C, Page 4." A. Oh. Yes, sir, the sale was approved 
by this order. | 

389 Q. And Mrs. Roebling did purchase those assets for the 
$3,418.80; did she not? A. That is correct. 

Q. Now, there have been introduced in evidence, subject to 
objections, a certified copy of a resolution of the Trust Committee, 
and a certified copy of the resolution of the Boa rd of Directors of the 
Trenton Trust Company, passed on May 16, 1940. | 

I will ask you whether or not there were any resolutions of the 
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Trentrusco Corporation of like character, consenting to the RFC turn- 
ing any assets over to Mrs. Roebling? A. No, sir. The assets were 
no longer theproperty of Trentrusco Corporation. | 

Q. But the fact is that Trentrusco did not pass any such reso- 
lutions? A. Not to my knowledge. | 

Q. Well, as of May 16, 1940, the date of those resolutions by 
the Executive Committee and the Board of Directors of the Trenton 
Trust Company, did the Trenton Trust Company have any ownership of 
the assets on which RFC had foreclosed? A. If I may correct you, you 
said the Executive Committee in your question. It was the Trust Com- 
mittee and the Board of Directors of the Trenton Trust Company which 
were called upon to give the expressions of approval. The Trenton 
Trust Company, as such, did not have any interest in that stock, but 

390 it was requested by Mr. Boggs, before any stock would be 

released to Mrs. Roebling, or other assets released to her, because 
of some confusion in their minds as to whether it was the Roebling 
estate or Mary G. Roebling who was entitled to those shares. Not 
seeming to understand too clearly the sale which was approved to her 
in 1937, they asked for some approval by the Trust Company for the 
release of such assets, as and when they were released. That is why 
I agreed to obtain that, if possible. 
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Q. But those assets originally had been pledged with RFC by 
Trentrusco; had they not? A. Yes, sir. You mean the stock and the 


other assets ? 

Q. Yes, sir. A. Yes, they had been. 

Q@. And before the foreclosure, the right of redemption was in 
Trentrusco; was it not? A. That is correct. 


* * * * 


392 Monday, December 14, 1959 
* * 
408 T. GIRARD WHARTON 
resumed the witness stand and further testified as follows: 

BY MR. ESPEY: 

Q. Mr. Wharton, referring to page 360 of the record of my 
cross-examination of you on Thursday last, it appears that I asked this 

409 que stion: 

"Is it not a fact that if Mr. Roebling's estate had been 
liquidated promptly after his death, Mrs. Roebling would not 
have received anything under her husband's will ?"' 

And, further, that your answer was as follows: 

"That is a question, Mr. Espey, that I cannot answer. 
We did our best to avoid having to face that situation, so I 
can't say that if it had been liquidated out at that time that she 
would have received nothing, no, sir." 

I, again, with the Court's permission, hand you a copy of your 
affidavit of services in the matter of the Estate of Siegfried Roebling, 
deceased, of November 14, 1952, which you had before you on Thurs- 
day, and, referring you to page 6-11, ask you if you did not state to the 
Superior Court of New Jersey, Chancellor Division, Mercer County, 
therein as follows: 

"] shall now refer to the several extraordinary and per- 
plexing problems which have confronted us in the administration 
of the estate thus far, and which have made our services of 
such a difficult and more responsible nature than are generally 
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required even in the estates of comparable size, 

"The first of these arose early in the administration of 
the estate, when it was discovered that the decedent's cash, 
marketable securities and other liquid assets were insufficient 
to pay debts, inheritance and estate taxes and administration 
expenses, let alone satisfy the many legacies under his will.” 

I will ask you whether you made that statement to the Superior 
Court of New Jersey. A. You have read it correctly. | I made it. 

@. And is that a true statement? A. I think so. 

Q. Now, showing you the inventory and appraigement in the 
Matter of the Estate of Siegfried Roebling, Deceased, filed in the New 
Jersey Prerogative Court by you as proctor on February 15, 1937, I 
ask you whether or not the appraised estate of Mr. Roebling did not 
amount to, referring to page 8-13, $1,183,580. 89. A. The appraised 
value was so indicated. | 

Q. And, referring to page 8-3 thereof, I ask you whether that 
that inventory and appraisement does not carry as worthless Mr. Sieg- 
fried Roebling's 18,505 shares of Trenton Trust Company preferred 
stock B and 9,005 share of Trenton Trust Company coinmon stock ? 
A. For inventory purposes they were so considered, yes, sir. 

411 Q. Was not that inventory appraisement filed in the New Jersey 
Prerogative Court on February 15, 1937 a complete inventory of all of 
the assets of Mr. Roebling? A. As far as could be ascertained at that 
time by the executor. | 

Q. Were there any other assets located thereafter? A. Icould 
only answer that by suggesting that you would have to look at subsequent 
accountings by the executor. Invariably in estates of this kind and 
character additional assets turn up from time to time. | i However, I 
would say that they were not very substantial if they were turned up. 

Q. I hand you herewith a copy of the Executor's First Intermedi- 
ate Account in the Matter of the Estate of Siegfried Roebling, filed 
November 21, 1941, by you as Proctor in the New Jersey Prerogative 


Court, and ask you whether that account discloses any additional assets 
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other than those shown in the inventory and appraisement filed Febru- 
ary 15, 1937? A. Yes, sir. 

Q. And what page? A. Well, the summary page 1-4 indicates 
the schedules, B in particular, a small item of $1453.00; and proceeds 
of sale of real property, under increase--this is not reflected in the 
inventory--$2250.00. 

Q. Those were the only two increases from 1937 to 1941? 

A. Other than increases from sales. 
412 Q. That latter would come from appreciation of values ? 
A. Liquidation of appreciated values, yes, sir. We do not record in- 
creases unless they are actually realized. 

Q. But it is a fact that the only actual additions to the appraised 
estate between February 15, 1937 and November 21, 1941, were the 
two items you have mentioned from page 1-4 of the 1941 Executor’s 
First Intermediate Account of $1453.00 and $2250.00? A. Yes, sir. 

Q. Now, again referring you to your affidavit in support of 
your claim for services, executed June 15, 1954, and filed in the 
Superior Court of New Jersey, Chancery Division, Mercer County, 

In the Matter of the Estate of Siegfried Roebling, Deceased, on June 18, 
1954, and specifically to page 7-3 thereof-- A. 1-3? 
Q. Yes, sir. Is not this statement made: 
"In the first place, the estate is very large--"’ 
4. Pardon me. Where are you reading, Mr. Espey? 

Q. After the first sentence of the first paragraph, starting on 
that page: A. Yes, sir; I find it. 

Q. (Reading) In the first place, the estate is very large, and 

in more than eighteen years of its administration, the executor 

has accounted for a gross estate of $3,651,252.81. Of this 

amount, $1,912,936.41 represents principal, and $1 , 738,316.40 

income. If we were to add to the foregoing the unrealized profits 

upon the decedent's Standard Fire stock of almost $85,000.00, 
the present book value of the Trenton Trust Company preferred 

stock B and accrued dividends thereon of over $2 ,070,000.00 
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and the present book value of the Trenton Trust Company com- 

mon stock of over $250,000.00, it is apparent that we have thus 

far been dealing with a total gross estate of almost $6 ,000,000.00, 

which, incidentally, exceeds the total gross estate as of the time 

of the executor's last intermediate accounting about two years 

ago by approximately $1,500,000.00. | 

I ask you whether you made that statement? A. You read cor- 
rectly from the affidavit. | 

Q. Andis it a true statement? A. Yes, sir. 

Q. Now, it is a fact, is it not, that the $67,200.00 that Mrs. 
Roebling paid through your actions to Directors Bedford, Cartlidge 
and Conner in May and June, 1940, came from Mrs. Roebling’ s 
personal assets? A. Well, she obtained the assets personally; I mean 


the cash personally. I just can't tell you the source of the cash. If 
you mean it was not from the estate? | 
Q. It was not from the estate? A. No, sir. I mean it was not 
414 obtained from the estate. 
Q. And Mrs. Roebling provided it individually and personally , 
did she not? A. It had to be, because she was ida interested 
in it, the agreement. . 
Q. Now, did Mrs. Roebling, in connection with the long effort 
to protect and build up the preferred stock B and the common stock 
owned by the Roebling Estate in the Trenton Trust Company, spend any 
other monies to straighten out difficulties, such as the dispute between 
the Trenton Trust Company and the Directors Bedford, Cartlidge and 
Conner? A. Iam not sure that I understand your question. 


(The reporter read the pending question at the oo of 
Mr. Espey.) 
A. It is impossible for me to answer that question, Mr. arepee: I have 


no personal knowledge of what monies Mrs. Roebling spent over the 
years directly or indirectly with which I had no direct concern. As an 
officer of the bank-- 


Q. Your answer is that you don't know of any other monies that 
| 
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she spent such as the $67,200.00? A. To settle that particular dispute. 
I just don't recall whether there were any other situations like this 
Directors’ note situation which called for the expenditure of monies by 
her. 

415 Q. You were Mrs. Roebling's personal attorney during this 
period, were you not? A. Yes, sir. 

Q. And you were also attorney for the Trenton Trust Company 
as Executor of the Estate of Siegfried Roebling, were you not? A. Yes, 
sir. 

Q. Were there any other dangers to the Siegfried Roebling 
Estate's stock interest in the Trenton Trust Company other than this 
dispute between the Trenton Trust Company and the three directors that 
I have named? A. Well, there were more than three directors in- 
volved. The directors’ situation was the one specific difficulty with 
which I was concerned in her behalf and for which she contributed cash 
to make it possible to consummate that agreement. I have no recollec- 
tion of any other specific difficulty or dispute to which or as a result 
of which she contributed cash as she-did in this case. If you can direct 
my attentionto some specific situation, it might refresh my memory. 

Q. Well, Iam inquiring in connection with your testimony on 
Thursday that there was a long sustained effort to build up the estate's 
assets, particularly this preferred stock B and the common stock in the 
Trenton Trust Company-- 

(The reporter read the question thus far at the request of 
Mr. Espey.) 

416 Q. (continued) Whether there were any other moves made by 
Mrs. Roebling to ward off controversies in the Trenton Trust Company, 
such as this Directors' note dispute? A. Well, as I have told you on 
prior occasions, from the very time that she came into the picture, 
directly after her husband's death, and with which I was directly con- 
cerned, she, together with the RFC, both of whom had the largest 
financial stake in this institution, were facing constantly problems of 


management; the selection, for example, of executive vice-presidents 
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and presidents to operate the institution. There were all sorts of 
management questions which they were trying to solve together. This 
directors' note situation was tied in not only with the financial respon- 
sibility of these men to the institution, ina sense, but with the question 
of management of the institution, because they were all active direc- 
tors, and both Mrs. Roebling and the RFC were interested in having 
smooth operation. Otherwise there was little hope that they could 
work out their respective financial interests in the institution. That 
sort of thing was going on constantly throughout all this period, Mr. 


Espey. 


Q. This line of questioning is to determine ee Mrs. Roeb- 
ling made any other advances of money to straighten out any other 
difficulties in the Trenton Trust Company to protect her interests or 
the estate's interest in this stock? A. Well, that's a different ques- 
tion, the one you've just asked me. I cannot recall any other situations 

417 where cash was advanced, as you say. | 

Q. Now, it was Mrs. Roebling's duty as Director ‘and either 

President or Chairman of the Board of Trenton Trust Company to re- 

quire these directors to put their notes in bankable condition, was it 

not? A. I suppose it was just as much her duty as it was all the rest 
of them to recognize their obligations; but they wouldn't do it. 

Q. You have admitted heretofore, have you not, that on Febru- 
ary 23, 1940, the RFC acquired absolute and undisputed fee simple title 
to the foreclosed Trenton Trust Company assets, have you not ? 


A. They acquired legal title to those assets, yes, sir. — 

Q. And you have heretofore admitted, have ycu not, that the 
preferred stock A which the RFC held was in the event of liquidation a 
first claim on the assets of the Trenton Trust Company afer deposi- 
tors and creditors had been paid? A. Yes, sir. 

Q. To remove any question about the bankable condition of 
Siegfried Roebling's note in connection with the slow assets, I refer 
you to the Executor's First Intermediate Account In the Matter of the 
Estate of Siegfried Roebling, Deceased to the New sereey Prerogative 
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Court, filed by you as Proctor on November 21, 1941, and ask you 
418 whether it does not show frequent interest payments to the 

Trenton Trust Company of interest owing by the estate, including in- 
terest on Mr. Siegfried Roebling's note of 1933? A. It might save 
time, Mr. Espey, if you can tell me which schedule you are referring 
to, because I can go through and find them if you know where they are; 
I'll be glad to look at those pages. 

Q. I refer you, starting with Schedule H, page 5-- A. H-- 

Q. Schedule H, page 5; and also Schedule R, commencing at 
page 18. A. All I can say as to that, Mr. Espey, is this: Mr. Roeb- 
ling was indebted to the Trenton Trust Company on a number of promis- 


sory notes at the time of his death, including the note which is men- 


tioned in the testimony here. He had given a number of notes for accom- 


modation for friends and others upon which he was primarily responsible, 
and if you look at Schedule H, you will find that there are a great many 
payments on these notes to the Trenton Trust Company with no specific 
reference to any particular note. If you add up those payments, you will 
find that they were very substantial, and much more so than the amount 
which on account of his so-called director's note which had been paid by 
his estate from the date of his death to the date of this agreement in 1940. 
I can't tell by reference to specific items which ones referred to the 

419 particular note you are interested in, but the fact of the matter was 
that up until 1940 when this agreement was made that the bank, as executor, 
had been paying to itself as Trenton Trust Company, a banking institution, 
payments on account of the decedent's notes and interest on the notes, just 
as the bank as Executor of the Chamberlain Estate had been doing the same 
thing. 

Q. For instance, referring to Schedule R, page 18, entry of 

February 3, 1938, does it not show payment to Trenton Trust Company 
of interest on testator’s and executor's notes to February 1, 1938, in 
the sum of $931.57? <A. That's correct. As I say, there were a num- 
ber of notes given by the decedent to Trenton Trust Company during his 
lifetime, and which were due at the time of his death. 
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Q. Doesn't that Schedule R show frequent interest payments on 
the decedent's notes? A. The various notes, without specific refer- 
ence to any particular note. There is no way of telling from this par- 
ticular account upon which notes those particular interest I ices 
were made. | 
Q. Doesn't it indicate, for instance, referring to Schedule R, 
page 30, that on February 2, 1940, there was paid to Trenton Trust 
Company interest on testator's and executor's notes to February 1, 
1940, $1,216.32? A. Yes, sir. | 
420 Q. Doesn't that indicate that all interest was paid up to that 
date? A. No, sir; I can't tell without going back to the bank's records 
whether that was on particular notes or all of the notes. My guess is 
that it was upon all of the notes upon which there was thought to be any- 
thing due by the executor. 
Q. Wouldn't that include Mr. Roebling's personal note which 
was then down to a balance of $125,000.00? A. I would think that was 
probably so. 


Q. And which was paid off on June 18, 1940? A. | It was paid 
off shortly after we entered into the agreement. Yes, sir. 

Q. Now, did you ever before June 11, 1954, write the Recon- 
struction Finance Corporation for an accounting or statement of the 


collections on or liquidation of the Trentrusco collateral either before 
or after the February 23, 1940 foreclosure? ! 
(The reporter read the pending question, as requested by the 

witness.) 
A. Ithink you asked me that the other day, Mr. Espey, id I told you 
that we had written a number of letters between June 1940 and the 
time I saw Mr. Boggs in Washington in June 1941, at the time to ascer- 
tain what the situation was. And again, after that, in connection with 
the correspondence I had with the RFC about the twelve hundred shares 
to be released asking for a statement of the situation. I did not use 

421 your language, as I recall, nor did I ask for an accounting, as 
such, but I very definitely asked for it in my conferences in Washington 
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which followed these attempts by correspondence to get something out 
out of it--what the position of the RFC was. After 1942 and the release 
of the twelve hundred shares of stock, I made no further effort by cor- 
respondence to obtain the so-called accounting or determination of the 
status of the collateral. The only effort I made was in 1946 when I 
visited Mr. Boggs, as I told you the other day, at which time I got no 
satisfaction. 

Q. Well, did you at or about April 1946 write RFC for any 
statement or accounting of the collections on or liquidation of the fore- 
closed Trentrusco collateral? A. I didn't because there wasn't any 
point. Mr. Boggs refused to give me anything. 

Q. Well, aren't you contending--isn't the plaintiff contending 
that her contract was with the RFC? A. That's correct. And the 
other directors at the time. 

Q. And didn't you testify that Mr. Boggs in April 1946 addeda 
condition that RFC would have to receive cash payment for all of the 
preferred stock A of the Trenton Trust Company before anything would 
be turned over to Mrs. Roebling? A. At that time he did; yes, sir. 

Q. Didn't that change your alleged arrangement? A. What do 

422 you mean--did it change? 

Q. Did it adda condition to it that wasn't in there prior thereto? 
A. It was a purported change, certainly, but the original loan hadn't yet 
been paid off. And I couldn't insist on anything being released if he said 
there was nothing to be released at that time. 

Q. Did you write the Reconstruction Finance Corporation a 
letter protesting the change in the alleged arrangement? A. I didn't 
because in my long experience with them, it wouldn't have done a bit of 
good. 

Q. Couldn't you have addressed your letter to the Board of 
Directors of the RFC instead of to Mr. Boggs? A. I hadn't been doing 
business directly with the Board. I dealt with the men I had been as- 
signed to deal with. I had no reason to question their authority. 

Q. Now, when you were dealing with Mr. Boggs prior to May 20, 
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1940, did you demand or receive any written statement of the status of 
the collateral as to how much had been collected or liquidated and how 
much remained uncollected or unliquidated? A. This is. prior to 
May 20, 1940? | 
Q. Yes. A. No, sir; there was no occasion to ask for it at 


423 that time. | 


Q. I believe that you testified that you participated in the fore- 


closure proceedings by keeping a careful check on them? as Well, I 


was there, and I certainly was interested in the outcome. I did not 
participate in the sense that I had nothing to do with the running of the 


foreclosure. 
Q. You saw and were familiar with the notice of the public sale 
of the Trentrusco assets, were younot? A. Yes, sir. 
Q. And didn't that show in the first paragraph as follows: 


A. Do you have another copy which I could follow ? 
(Mr. Espey handed the witness a document. ) 
Q. And headed, "Notice of Public Sale," as follows, and I 
quote: | 
"By virtue of default in the payment of the collateral note 
dated May 23, 1934, in the face amount of $2,000 000. 00, pay- 
able to the order of the Reconstruction Finance Corporation 
on or before 5/23/35, with interest at five per cent per annum, 
made by Trentrusco Corporation, 28 West State Street, Trenton, 
New Jersey, upon which there is due principal of $1 , 704,005.76, 
plus interest to 1-31-40, amounting to $146,231. 64, plus inter- 
est on said principal sum at five per cent per ane from 
1-31-40, Reconstruction Finance Corporation will sell at public 
sale on Friday, February 23, 1940, at ten a.m. , in Room 314, 
Trenton Trust Company Building, 28 West State Street, Trenton, 
New Jersey, the following collateral pledged as security for the 
aforesaid note: | 
And I ask you whether that was not the first paragraph of the 
notice? A. You are teiling me that it is? 
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Q. I'm asking you. A. Well, this is what you have read, yes, 


THE COURT: He wants to know if he read it right? 

THE WITNESS: As I followed it, he did; yes, sir. 

THE COURT: All right. 

BY MR. ESPEY: 

Q. Is that a correct statement of the factual condition at the 
time of the notice and at the time of the sale? A. The factual situation 
of what--are you speaking of whether the note was in default ? 

Q. Whether the note was in default? A. The note was techni- 
cally in default; yes, sir. 

Q. And are these details as to the dates, principal amount, 
rate of interest, correct? A. I can't answer without reference to the 
record, but I have every reason to believe that they are correct. 

425 Q. Well, now, Mr. Wharton, if there had been anything incor- 
rect about this notice, wouldn't you, as attorney for the estate, have 
protested? A. I think so. 

Q. Now, Mr. Wharton, leaving out any verbal inquiries, did you 
ever write the Reconstruction Finance Corporation a letter to ascertain 
if the collection or liquidation of the foreclosed collateral permitted re- 
lease of any of the foreclosed assets to Mrs. Roebling? A. I think so; 
yes, sir. 

Q. When? A. If you will give me my correspondence between 
June 1940 and January 1942-- 

MR. ESPEY: With Your Honor's permission, I would like to 
show the witness the exhibits. 

THE COURT: Yes. You may do so. 


(Mr. Espey handed the witness documents.) 


Q. I hand you the exhibits, and ask you to point out any such 
letters. A. Are these in chronological order? 

Q. They were introduced by Mr. Pickens-- 

THE COURT: I think they are probably in the order in which 
the exhibits are numbered. 
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THE DEPUTY CLERK: In numerical order; yes, sir. 
THE COURT: Yes. | 
426 A. In my letter of December 14, 1940, to the RFC i attention 
Mr. Boggs, in Washington, I referred back to my earlier letter to him 
which he had not answered, and I said: | 
"I am very anxious to have a definite understanding with 
respect to Mrs. Roebling's position and shall appreciate your 


early attention to the matter." | 
| 
| 

Then on May the 16th, 1941, again, to the RFC, attention Mr. 
Boggs, and referring back to the series of letters which he had not 


That was the first reference by a particular letter. 


answered, I said: | 
"IT am very anxious to reach a definite understanding 
with respect to Mrs. Roebling's position, and shall very much 
appreciate your early attention to the matter.’ | 
On September 11, 1941, in a further letter to the RFC, atten- 
tion Mr. Boggs, I said that: 
"I shall appreciate your advising me what further de- 
velopments there are, if any, with respect to the release of 
Mrs. Roebling’s share of Trentrusco Corporation assets." 
And further in the same letter: 
"T am not writing to complain, but simply to learn the 
present status of the matter and to remind you of our great 
desire to dispose of it." | 
In a letter of September 19, 1941, again to Mr. Boggs of the 
RFC, and after referring to the release of the twelve hundred shares 
427 to Mrs. Roebling, about which Mr. Boggs had already advised 
me, I went on to say: | 
"Both Mrs. Roebling and I appreciate the prompt ful- 
fillment of this action. What we are vitally concerned about is 


what action has been or is to be taken by the corporation with 


respect to the further release of stock to her in the event that 


the status of this loan transaction justifies such release." 
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And asked for a report. Without reading the whole letter, with the 
further suggestions later on in the letter, part of sentences to the same 


effect, and in reference back to the agreement which we had made 
originally. 

In my letter of October 2, 1941, to Mr. Boggs, to his attention, 
a letter to the RFC, I referred back to the letter to which I have just 
referred to which he had not replied, and, in effect, said tht I would 
appreciate an early reply to that letter. 

Again, on October 29, 1941, I wrote a further follow-up letter 
to the RFC, attention Mr. Boggs, asking, again, for a response to my 
letter of September J9, 1941. 

The first response I had was by Mr. Boggs' letter to me of 
December 17, 1941, which suggested that I come to Washington for 
the information. 

By letter of January 4, 1942, to Mr. Boggs, attention of Mr. 
Boggs, following my meeting with him, Mr. McArthur and Mr. McGrath 

428 in Washington, I said: 
"As a result of our very satisfactory conference on 

Wednesday last, I trust that there will be no further difficulty 

about transferring this stock or about any future matter relating 

to Mrs. Roebling's interest in the former assets of the Trent- 
rusco Corporation which may be released to her by the corpora- 
tion if the situation permits.” 
And said further: 
"It is a great relief to have these troublesome questions 
behind us.” 

I think that that was the last letter I wrote prior to the letter 
which Mr. McConley requested, outlining the whole transaction. 

All those letters were designed to obtain two things: One, the 
confirmation in writing, which was refused to me finally; and two, -- 
in 1942--of the agreement we reached--and two, to ascertain the status 
of the collateral and when it would be released from time to time to 


Mrs. Roebling. 
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Q. The last letter you referred to was dated January 24, 1942-- 
A. It was January 27, 1942. 


* * * * 1 


429 Q. Now, Mr. Wharton, I believe by your previous testimony 
you have said that on January 21, 1942, Mr. McGrath refused to give 
you anything in writing on behalf of the RFC? A. Before I answer 
that, Mr. Espey, in the last question you asked me before the recess, 
you referred to my letter of January 27, 1942. The letter to which-- 
about which I have testified was January 24, 1942. If that's the one 
you meant. I don't mean to interrupt your train of thought, but I 
wanted to be certain-- 

Q. Strike the question. I will start over again-- A. Sorry. 

Q. Didn't Mr. McGrath, the Chief of the Examining Division 
of the RFC, on January 21, 1942, refuse to give you enynite in writ- 
ing? A. Yes, sir. | 

Q. Didn't that put you on notice as a lawyer that you had to have 
a writing? A. No, sir. ! 

Q. It didn't? A. Because they agreed that the terms of the 
agreement, as I outlined them to them that day, specifically was the 
agreement--I could keep all the records and notes I wished; the RFC 
wouldn't put anything in writing--inexplicable to most of us--neverthe- 
less that is the position that Mr. McGrathtook. That was the reason 
I wrote the letter of January 24, as I did. | 

430 Q. Now, has the RFC ever given you or the plaintiff, Mrs. 
Roebling, a statement of the collection or liquidation of the foreclosed 
collateral? A. Once. | 

Q. When? A. When I saw Mr. Boggs at the RFC office in 


June of 1941, when he told me about the authorized release of twelve 


hundred shares of stock to Mrs. Roebling. | 
Q. What do you say he said? A. I told you, asI said earlier, 

on my direct examination or your cross-examination Thursday, he 

told me at that time that they had realized-- | 
THE COURT: Just a moment. If you will turn around just 
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a little more. 
THE WITNESS: This way? 
{Moving microphone. ) 


THE COURT: Talk to Mr. Espey. That's okay. 

A. (continued) He told me at that time that they collected a total of 
approximately $296,000.00 on this collateral; that they had released-- 
that inasmuch as they had released preferred stock going to the other 
directors or estates of deceased directors of the retirement value of 
$272,000.00, that that left $24,000.00 at that point, in the form of 
equity, and that that was the only reason for the release of twelve hun- 

431 dred shares which had a retirement value of $20.00 a share or 
$24,000.00. 

Q. Is it your testimony that you learned in June 1941 from 
Mr. Boggs that the RFC had collected about $296,000.00 on the fore- 
closed assets? A. WhenI say on foreclosed assets, he didn't say 
that. He said that they realized on all of the assets which had been 
pledged to secure the two million dollar loan, a total of approximately 
$296 ,000.00. Whether that was before or after foreclosure, I can't tell 
you. 

Q. You didn't learn that the RFC had realized on the Trentrusco 
collateral $296,000.00 until June 1941? A. You asked me when they 
first told me. When they gave me any satisfaction that this foreclosure 
indicated, I think, amounts due the RFC for principal and interest; to 
that extent, I knew that they had realized something. 

Q. Well, Mr. Wharton, isn't it a fact that notice of sale dated 
February 8, 1940, showed on the face of it that the RFC had collected 
$296,000.00, minus $5.76, because the principal was shown to be, in- 
stead of $2,000,000.00, as originally stated, $1,704,005.76? A. That's 
right. 

Q. Well, the truth of the matter is that you knew in February 
1940 that the RFC had realized $296,000.00? A. You say had or had 
not? 

432 Q. Had realized-- A. On the basis of that statement, I had no 
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further discussion about that, what they realized, until Mr, Boggs told 
me in June 1941, because that had been realized and they had released-- 
because that was all realized to that point--which would mean to me that 
they hadn't realized anything more between February 1940 and June 
1941--there was no more than twelve hundred shares available to Mrs. 


Roebling. | 

Q. Well, now, if Mrs. Roebling had the interest in these fore- 
closed assets which you have claimed, why didn't you keep/track of the 
foreclosed collateral, other than the preferred stock A, in the period 
between May 20, 1940 and June 1941? A. Mr. Espey, all|I can say on 
that score is that this was a matter being handled by the RFC, with 
whatever help was requested from bank personnel. We had every rea- 


son to trust these people as responsible people. There was no reason 


for me to go to the RFC every day and ask them how much they had col- 
lected. I expected that I was dealing with gentlemen. There was every 
indication of that. 


Q. And can you state the amount of Mrs. Roebling’ s checks to 
Messrs. Bedford, Cartlidge and Conner? A. Can I state them? 
Q. Yes, that you testified that you gave them in exchange for 
the stock which RFC released to them in May and June 1940? A. Well, 
433 I'd have to refresh my memory by multiplying the number of 


shares in each case by six dollars a share. ! 
Q. Have you preserved the checks to show that she paid this 
consideration? A. I don't have the checks. I am not even sure that 
they are still in existence. But it was paid, I can assure you of that. 
Q. Now, I ask you again, did you ever write the RFC a letter 
to ascertain specifically what had been collected or liquidated of the 
foreclosed collateral after February 23, 1940? A. I have tried to 


answer the question. I have not used your language, as you have now 
| 


given it to me-- 
THE COURT: Now, you must answer-- 
THE WITNESS: All right, sir. The answer is I ie not inquire, 
as you have suggested--in that language. | 
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BY MR, ESPEY: 

Q. Now, how were the copies of the May 20, 1940 letter trans- 
mitted to Directors Bedford, Cartlidge and Conner and also Mr. Foun- 
tain? A. By me at the bank. 

Q. In what manner? A. By hand; the same as I gave the origi- 
nal to Mr. Boggs by hand. 

Q. Did you ever write to the Reconstruction Finance Corpora- 
tion Board of Directors, as distinguished from a letter directed to the 

434 attention of Mr. Boggs, claiming to have a contract with the 
Reconstruction Finance Corporation in the subject matter of this suit? 
A. I had no occasion to do so. 

Q. Well, did you? A. No, sir. 

Q. Did you write the Reconstruction Finance Corporation a 
letter after your April 1946 conference with Mr. Boggs, protesting 
that your alleged contract in behalf of Mrs. Roebling had been changed 
to require full cash recovery by the RFC, including cash recovery on 
the 1936 one hundred thousand shares of Trenton Trust Company pre- 
ferred stock A, was contrary to your alleged contract? A. No, sir. 

Q. Why not? A. Because there was no useful purpose to be 
served at that point. If you had been doing business with the RFC, 
Mr. Boggs particularly, as I had, you would know there was nothing 
further could be said. I protested to him personally about it. We 
were still not out of the woods at the bank. There was a large amount 
due the RFC at that time. It just wouldn't have done to have insisted. 
I couldn’t go in and demand anything at that time so long as the loan 
had not been satisfied. I mean so long as the original loan hadn't been 
satisfied. 

THE COURT: Did you ask about the release? 

435 MR. ESPEY: No, I didn't ask about the release. 

THE COURT: That seems to be the answer--something about 
the release. 

MR. ESPEY: Would you read the answer. 


(The reporter read the two previous questions and answers. ) 
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THE COURT: Let's have your next question. 

BY MR. ESPEY: | 

Q. Do you mean to say, Mr. Wharton, that you refrained from 
writing the RFC protesting this alleged change by Mr. Boggs in your 
oral contract of May 20, 1940, because you were afraid of ;what the 
RFC would do with respect to the Trenton Trust Company? A. No, I 
didn't say that. 

Q. Well, what do you mean? A. I said that I did not because 
it would have served no useful purpose inasmuch as no collateral could 
be released or would be released at that time to Mrs. Roebling. My 
experience with Mr. Boggs and the RFC had shown very definitely -- 


my letter remained unanswered at that point--Mr. Boggs had made it 
very clear to me, as far as he was concerned there wouldn't be any 
collateral released until the loans were paid off. There was no reason 
for me to write. I protested at the conference. If he had written to 
me and told me that, then I definitely would have written to him, but 
he didn't. | 

Q. Didn't it strike you as very strange that from 1940 until 
1946, you had not been able to get anything in writing from the Recon- 

436 struction Finance Corporation evidencing your alleged contract 

on behalf of Mrs. Roebling with the RFC? A. Yes, sir. It was very 
annoying and very aggravating; certainly not the way most people do 
business. ! 

Q. Well, certainly you know that it's necessary to evidence 
contracts, don't you? A. I don't know what you mean by that. 

Q. To get signed memorandums of it? A. If you ¢an. 

Q. You practice law--you are a member of the Bar of New 


Jersey, are younot? A. Beg pardon? | 


Q. You are admitted tothe Bar of New Jersey, are you not? 
A. Thope Iam. | 


Q. And you practice in New Jersey? A. Yes, sir, 
Q. And you knew that there is such a thing as the New Jersey 
Statute of Frauds, don't you? A. Yes, sir. 
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Q. Are you able to state the amount of the Chamberlain note at 


the timethe RFC stock was given to the Chamberlains in May 1940? 
A. Not without reference to the correspondence. 

Q. Had that note been paid down to a balance of one thousand 

dollars at that time? A. Not without reference to the correspondence. 
437 Q. Had that note been paid down to a balance of one thousand 
dollars at that time? A. I don't know without reference to the records. 

Q. Had one thousand dollars been paid on it within the last 
month or so prior to May 20, 1940? A. I can't answer that without 
reference to the records. 

Q. Are you able to tell us the value that was allowed on the 
Trenton Trust Company preferred stock A in the recapitalization of the 
Trenton Trust Company in 1947 or 1958, to which you have testified? 
A. Its retirement value-- 

Q. Oftwenty dollars? A. Yes, sir. 

Q. I believe you testified Thursday that three unassigned lega- 
cies under Mr. Siegfried Roebling's estate had not been paid, is that 
correct? A. As of the present time? 

Q. Yes, sir? A. No, sir; I did not so testify. 

Q. When were they paid? A. Where or when? 

Q. When? iA. They were paid sometime before 1955, I think-- 
again, if I had the copies of the executor's accountings, I could tell 

438 you--if you have them all here. 

(Mr. Espey handed the witness some documents.) 

Q. Mr. Wharton, referring to your affidavit of June 15, 1954, 
filed June 18, 1954, In the Matter of the Estate of Siegfried Roebling, 
deceased, in the Superior Court of New Jersey, Chancery Division, and 
specifically to page 7-5 thereof, did you not make therein this statement: 

"As of the time of the last accounting, none of the money 
bequests provided by the decedent's will had been paid or satis- 
fied. Since that time, all but those held by the decedent's 
widow, Mary G. Roebling (who is also the sole residuary bene- 
ficiary under the will), as the result of earlier assignment to 
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her, have been paid and satisfied in full, both as to principal 
and interest.” | 

A. Yes, sir. | 
Q. Was that a correct statement at the time? A. I am sure it 
was. There were three of them, as I told you the other day which had 
not been paid, or rather not assigned to Mrs. Roebling, because the 
legatees refused to assign unless they were paid interest in full to 
date. They were subsequently paid by the executor. ! 
Q. Didn't this statement say, as of June 15, 1954, that there 
were no unpaid bequests except those which had been assigned to 
Mrs. Roebling? A. That's correct. They had been paid between the 
439 time of the last accounting, which I think was in 1952, and the 
time of the accounting in connection with this affidavit which was 1954. 
That's the best of my recollection. I know they were paid at that time, 
or I wouldn't have said so in the affidavit. 
Q. Was Mr. Peter Bacchus the attorney for the Trenton Trust 
Company in 1936? A. I think so. 
Q. And was not he the one who was the liaison between the 
Trenton Trust Company and the RFC at that time? A. Pretty much so, 
I would say, in connection with the loaning of money by the RFC to the 


Trenton Trust Company. 

Q. In connection with your testimony that Mr. Fountain in 1936 
or early 1937, started to press for getting into bankable condition the 
directors’ notes, I ask you whether or not it was not the city of Mr. 
Fountain, as Executive Vice-President of the Trenton Trust Company, 
to try to get those notes into bankable condition? A. Yes, sir. 

Q. - Didyou not concede without question on your deposition taken 
in this case on February 8, 1955, page 13, that the note of Siegfried 
Roebling had been collateralized and otherwise placed in what is known 
as bankable condition even before 1936? A. Are you calling for my 


deposition or asking me a question ? 
440 Q. Iam asking you a question. A. I will have to pee what I 
said at the time of the deposition. You asked me didn't I concede 
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in the deposition. 


Q. With the Court's permission, I will show the witness his 


deposition. A. I am not questioning it. I would just like to see to 


what you have reference to. 


441 


May I see what I said, Your Honor, in the deposition? 
THE COURT: Yes. 
THE WITNESS: I said at page 13: 

"Except for the note of Siegfried Roebling, none of 


these notes," referring to the so-called directors’ notes, "had 


been collateralized or otherwise placed in what is known as 
bankable condition, and so, along in December of 1936, Mr. 
Fountain insisted that these directors do that. Whereupon they 


all took the position--I say 'they all'--that is again all with the 
exception of the Estate of Siegfried Roebling took the position 
that their liability was not an absolute liability but was a con- 
ditional liability because of the circumstances under which the 
notes had been given in 1933. Mr. Fountain nevertheless in- 
sisted that they had to be recognized as valid obligations or the 
bank would be compelled to take some action against them." 


Q. Now, itis a fact, is it not, that the Chamberlain note was 


not disputed and was collateralized, was it not? A. Up until the time 


of the settlement, there had been no dispute, as I understood it, by the 


bank as executor. 


Q. And didn't you testify on page 17 of your deposition, 
"However, in the case of the Roebling note, Mr. Roeb- 
ling had, from the very inception, from the very time that he 
gave the note in 1933, pledged marketable collateral with that 
note to secure it, and had made, independently of any collection 
from the trustees, payments on account of that note from time 


to time from his own funds ?"’ 


A. Yes, sir. 


Q. And didn't you testify at the bottom, at page 17, 


"To answer your question as to why interest was paid 
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only from 1938 on, I think the answer is that interest to that 

time had been paid by the trustees on these various notes, 

othe r than the Roebling note, up to that point ?" 
A. Yes, sir. 

Q. Didn't you so testify? A. That's right. 

Q. Now, how long after, and I mean how long after February 
23, 1940, in time alone, did the RFC hold absolute fee simple title to 
the Trentrusco foreclosed assets? A. It hasn't released them yet, 


other than that which was released to the directors, the estates of 
deceased directors and Mrs. Roebling. That's why we are suing. 
442 Q. In what point of time did they hold them without any outside 
claim on them ? | 
MR. PICKENS: Your Honor, I don't know whether he would 
have any information on that question. | 
MR. ESPEY: He's supporting a claim here. I want to nail 
down as much as I can the length of time after February 23, 1940, 
that the RFC owned this $1,800,000.00 of foreclosed assets. 
A. Well, if you mean claim--you mean by Mrs. Roebling, or 
by anyone ? | 
Q. Anyone within your knowledge? A. Of course, once the 
foreclosure was completed, negotiations resumed, just as they had 
been before to release this preferred stock A to these other directors-- 
Q. I didn't ask that. I asked how long had RFC held absolute 
fee simple title to those foreclosed assets? A. I misunderstood you. 
That was your earlier question which I answered. This was a further 
question as to how long after February 23, 1940 it was se any 
claim was made upon these assets-- ! 
Q. No, that is not the question. A. Maybe you ‘a better repeat 
the question. 
THE COURT: Restate the question. 
Q. How long after February 23, 1940 did RFC hold absolute fee 
443 simple title to the Trentrusco foreclosed pillataral before any- 
one within your knowledge had a claim against them? A. ! Well, almost 


274 

immediately they all had a claim against some portion of them, by 
virtue of the understanding with the RFC to foreclose and then negotiate 
with these people. They all asserted a right to something at some time. 
The foreclosure was to make it possible to deal with them, as a result 
of its difficulty with the Voorhees estate. As I explained to you before, 
we couldn't make a deal, because neither the Voorhees executors nor 
the attorneys would consent to the release of anything by the RFC. 
There had to be a foreclosure to make it possible. 

Q. Don't the records prior to February 23, 1940 show that 
RFC was foreclosing so that they could deal with the alleged notemakers 
individually? A. To deal with all the notemakers; they had been. 

Q. Would you repeat the question and give me a direct answer, 


please? A. Some portions speak of it as individual-- 
THE COURT: Wait a minute. Read the question. 
(The reporter read the previous question.) 


A. Some of them did, yes; others indicate they had to deal with all the 
notemakers. 

* * 

444 BY MR, ESPEY: 

Q. Mr. Wharton, referring to Page 19 of your deposition of 
February 8, 1955, were not these questions and answers asked and 
given? 

"Question: How long did RFC, in your view of this case, 
hold that absolute title to that foreclosed collateral without any 
claim upon it by Mrs. Roebling, the plaintiff in this case? 

‘Answer: Until it made the agreement with Mrs. Roeb- 
ing. 

"Question; When was the agreement made? 

“Answer: The agreement was made during the hours or 
few days, if you will, immediately prior to May 20, 1950. 

"Question: Were you the only person acting in behalf 
of. Mrs. Roebling, the plaintiff? 


"Answer: I was. 
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"Question: Who do you claim was or were acting as the 
representatives of the RFC, the defendant in this matter ? 
"Answer: Mr. V. C. Boggs was the person with whom I 
did business at that time." | 
Were those questions asked and those answers given by you? 


A. Yes, sir. 

Q. Before you wrote your letter of May 20, 1940, had you as- 
certained in any way that Mr. Boggs had authority from the RFC to 
make the agreement you claim? A. Are you referring to Page 20 of 
my deposition ? | 

Q. Iasked you a question. A. You are not quoting now from 
the deposition. ! 

No, I did not. As I explained to you in that deposition. If you 
want me to give the explanation as to why I didn't, I will be glad to give 
it. 

Q. Have you ever received at any time from the Reconstruction 

Finance Corporation any confirmation or evidence in the way of a Board 

action that Mr. Boggs had any authority to enter into the alleged agree- 

ment which is one of the claims in this case? A. I don't remember 

seeing any resolution in so many words. There were various resolu- 

tions adopted by the Board which were given to Mr. Boggs to execute, 
446 but if you are asking me if I have seen any specific resolution 

of the Board saying to what extent he was authorized to act in the 

affairs of Trenton Trust Company or these directors’ notes, I have 

| 


never seen it. 
Q. When you could not get anything in writing from the Recon- 

struction Finance Corporation, did you ever make any direct inquiry 

of the RFC as to the specific authority of Mr. Boggs to enter into con- 


tracts? A. I had no reason to. 


questioned his authority. 


Q. Then I take it,you never did? A. No, Sir. x one ever 
| 


Q. Have I understood you to testify that there was idiscussion 
prior to the foreclosure that Mrs. Roebling would receive jany of the 
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Trenton Trust Company Preferred Stock A? A. At what particular 
time? 
Q. Prior to February 23, 1940. A. You mean, was the dis- 


cussion prior to that time or she was to receive stock prior to that 
time ? 

MR. ESPEY: Would you read the question. 

THE WITNESS: I just want to be sure. I don't think it is clear 
from the question as to which you mean. I would like to know. 

THE COURT: Read the question. 

(Whereupon the pending question was read by the reporter.) 


447 THE WITNESS: There was discussion on all the occasions we 
got together. 

THE COURT: No, let's limit it to this time. 

THE WITNESS: There was discussion prior to February 23, 
1940. 

BY MR. ESPEY: 

Q. Well, referring to Page 26 of your deposition, given 
February 8, 1955, did you not testify: 

“There was no suggestion that the RFC would release 
any 'A' stock to Mrs. Roebling prior to the foreclosure. The 
only suggestion was that it would be released to these other men 
if they would pay or secure their notes." 

A. Are you finished reading ? 

Q. Yes, sir. A. That is exactly the reason I asked the ques- 
tion about your question, because that statement was made and fol- 
lowed by the next statement, which indicated that stock was to be 
released to Mrs. Roebling later. 

Q@. Wasn't the next statement this one: 

"But up to that point it was known that she would partici- 
pate in the assets, whatever equity there was, when they ulti- 
mately came back after the loan was paid off." 

A. That is correct. 

Q. Well now, prior to the foreclosure, when RFC held the 
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Trentrusco obligation, and the Trentrusco collateral, if Trentrusco 
had paid off the note, Trentrusco would have received back the collat- 
eral; would it not? A. Yes, sir. | 

Q. And Mrs. Roebling, under her purchase in 1937 from the 
estate of her husband of the thirty-four per cent participating interest 
in the assets held by the trustees, would have had some claim on the 
released collateral; would she not? A. That is right. 

Q. But isn't that the extent that she would have participated in 


assets-- A. No, sir. 
Q. --prior to foreclosure? A. No, sir. What this statement 
means, which you have read to me here, ! 
"There was no suggestion that the RFC would release 
any 'A' stock to Mrs. Roebling prior to the foreclosure." 
was, and it was consistent throughout, both before and after the fore- 
closure, that she was not to get any stock at that time. All the other 
directors were, if they did what the RFC and the Trust Company wanted 
them to do. But Mrs. Roebling was not to take anything at that time. 
449 That is what that statement says. You can interpret it the way 
you want to, but that is exactly what is meant; and you = to read 


the paragraph as a whole to make that clear. 
Q. Didn't you testify exactly as I indicated a moment ago, when 
you said just prior to that, Page 26: 

"But they, aS I say, had, until the time of foreclosure, 
along with Mrs. Roebling, as the assignee of this beneficial 
interest, an interest in whatever assets ultimately came back." 

A. Without going back further, Mr. Espey, I don't know what we mean 
by “they.'’ I would have to look back and see. | 
Q. Iam talking about the other directors. A. That is correct. 
Q. Then the only interest Mrs. Roebling had prior to the fore- 
closure was in the Trentrusco assets, if they had come back upon pay- 
ment of the loan; isn't that right? A. That would be so were there no 
deal made about release of A stock to these other directors; but all 
the arrangements prior to foreclosure, which involved the release 
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by the RFC of Preferred Stock A to these other directors, involved 
their giving up to that extent any interest in that collateral if, as and 
when it came back. You forget that. All the discussion was along 
those lines. 
450 Q. But you did make the flat statement, on February 8, 1955, 
that: 
There was no suggestion that the RFC would release 
any 'A' stock to Mrs. Roebling prior to the foreclosure." 
Isn't that right? A. That is quoted from the deposition. I say, 
it doesn't mean what you say it means. 
Q. Do you have any knowledge where the $800,000 came from 
that Mrs. Roebling, personally, used to pay for or buy the last 40,000 
shares of the Trenton Trust Company Preferred Stock A? A. No, sir. 
I think she borrowed it, but I can't tell you of my own knowledge. 
Q. Referring you to Page 77 of your deposition, were not these 
questions asked of you and did you not give these answers? 
"Question: Have you any knowledge of where the 
$800 ,000 came from that Mrs. Roebling personally used to 
buy the last 40,000 shares of the Trenton Trust Company pre- 
ferred stock 'A'? 
“Answer: Yes. 


"Question: Where did that come from? 


"Answer: It came from other banking institutions from 
which she borrowed it. . 
"Question: Did you have knowledge of the arrangement 
made to borrow the $800,000 before it was secured and paid 
to the RFC for the last 40,000 shares of the preferred stock 
"A'? 


"Answer: Did I have knowledge of the arrangements? 

"Question: Yes. Before they were consummated. 

"Answer: Well, I think probably I did. They had to be 
worked out before the money could be paid." 


A. I went on to say: 
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"But, I mean, I had nothing to do with them..." 
Q. I know, but did you have knowledge of it? 
Were these questions asked and answers given? A. You are 
| 


- quoting correctly from the transcript of my deposition, as far as you 
went. : | 
Q. Now, if Mrs. Roebling had a right to any of these shares of 
Preferred Stock A that the RFC had, at the time she was raising this 
$800,000 to buy the last 40,000 shares, why wasn't a demand made in 
her behalf, along with the offer of payment of the $800,000, for an ac- 
452 counting on the liquidation of the foreclosed collateral of the 
Trentrusco loan, together with credit for those shares on the settle- 
ment of the purchase? A. Well, the only explanation I can give to 


you, Mr. Espey, is, as I remember it, it wasn't as a practical matter 
feasible to do that. | 

Mrs. Roebling and, I think, Judge French, attorney for the 
bank, and possibly others, went to Washintton to arrange for the trans- 
fer of this stock, this last Preferred Stock A. I was told about its 
being done. And I, very shortly thereafter, endeavored to make ar- 
rangements to come to Washington to see the general counsel for the 
RFC. | 

As I recall it now, he was not immediately available; ‘bat through 
Mr. Pickens' office, they succeeded in setting up a conference with him 
for me, which I have already testified to. | 

I suppose you can say, strictly speaking, we really should have 
done them all the very same day, the very same minute. 

There was no reason to, as far as I was concerned. They were 
two independent transactions, and as long as I acted reasonably promptly 


in effecting her claim, once we were in position to insist upon enforce- 
ment, that was all that was necessary as far as I was concerned. | 
453 I was doing it in an informal, friendly way, I thought ‘ when I 
tried to set up this appointment with the RFC general counsel. 
Q. Isn't it a fact that you did not call upon Mr. Pickens to set 
up the appointment with RFC until after Mrs. Roebling had actually 
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consummated the purchase of those last 40,000 shares, paying 
$800 ,000-plus for them? A. I think that is probably so; but, as I say, 
the two had nothing to do with each other. They were absolutely inde- 
pendent of each other. 

Q. Well now, didn't you, in your letter of May 20, 1940, 
Paragraph 5, write-- A. What page is that, Mr. Espey? 

Q. Page 91. --the RFC, Attention Mr. Boggs, Plaintiff's 
Exhibit 1-B, for identification, as follows: 

"5. The Corporation will release Preferred Stock A to 

Mrs. Roebling either proportionately with the Voorhees estate, 

or in the event the Voorhees estate does not participate, all of 

it, as mentioned above, if the note of the Roebling estate is 

paid or properly secured, or otherwise placed in bankable con- 


dition; such stock to be released, from time to time, as suffi- 


cient equity for that purpose accrues in the collateral originally 


454 pledged with the Corporation to secure the $2,000,000 loan to 
the Trentrusco Corporation." 
And Iask you-- A. "...of the Trentrusco Corporation." You said, 
“to the Trentrusco Corporation." 
Q. "...of the Trentrusco Corporation." 
Didn't you make that statement in this letter? A. Yes, sir. 
Q. And didn't you state, on your deposition, on February 8, 
1955, as you have just stated, in response to-- A. Page? 
Q. Page 80. --the question reading: 

"Question: And the purchase of the stock by Mrs. Roeb- 
ing and your demand virtually for an accounting in her behalf 
were two entirely separate transactions ?"' 

make this answer: 

"Answer: As far as I was concerned, they were. 

There was no connection between her purchase of stock, which 
was done only because of the desire of the RFC, apparently, 

to get out of the banking business, and the determination of her 
rights, what interest she had in whatever was left with the RFC." 
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455 And I will repeat the question, didn't you give that answer to 
that question? A. That is part of my answer. | 
Q. Wasn't the balance of your answer this statement: 
"As I said, it had been made very clear to me by Mr. 
Boggs that there wasn't any use in talking about the situation 
or pursuing it further until the RFC was made whole, The 
minute the RFC was made whole, I did what I thought was the 
right thing to do. Itried to make an appointment to see the 
attorney for the RFC to find out exactly what we were entitled 


Al 


to. 

I will take your answer. Wasn't that the balance el your answer? 
A. Ofcourse. Just what I testified to. 

Q. Now, Mr. Wharton, as Plaintiff's attorney, in view of the 
fact that you had so much--you had been entirely unsuccessful in getting 
anything in writing from the RFC, were you not put on your guard as to 
being careful to take care of Mrs. Roebling's legal rights in this final 
purchase of stock from the RFC? A. I think I did. I promptly made 
efforts to communicate with counsel and did communicate with counsel 
for the RFC, presented the claim, complied with his request to reduce 

456 it to a letter, which was sent out within a few days after I was 
there; and when no action was had, instructed counsel to begin suit. 
I don't know what else I could have done. | 

MR. ESPEY: Subject to Your Honor's wishes, I ask Mr. Wharton 
if this four-page document, bearing date June 11, 1954, dca not bear 
your genuine signature ? | 

THE WITNESS: I would say so, yes, Sir. 

MR. ESFEY: I would like to have this document ma ed the 
Defendant's exhibit for identification. 

THE CLERK: It will be Defendant's Exhibit No. 1, for identifi- 


cation. | 
MR. ESPEY: Do you number defendant's exhibits or letter 
defendant's exhibits, Your Honor? | 
THE COURT: Well, either way that you choose. 
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MR. ESPEY: Let's make it Defendant's Exhibit A, for identi- 
fication. 
THE COURT: Very well. 
THE CLERK: The Defendant's Exhibit A, for identification. 


(Whereupon letter dated June 11, 1954, 
signed by T. Girard Wharton, was 
marked Defendant's Exhibit A, for 
identification.) 


BY MR. ESPEY: 

Q. Under this arrangement you claim you made with Mr. Boggs, 
was Mrs. Roebling to be responsible to the RFC for any deficiency in 
case the assets did not liquidate to enough to cover the loan made to 

457 Trentrusco? A. No, sir. 

Q. Was it within the power of RFC, as the owner of all the Pre- 
ferred A Stock of the Trenton Trust Company, to force a liquidation of 
the Trenton Trust Company? A. Well, it hadcontrol. I think it might 


well, as a stockholder, have compelled liquidation of the trust company , 


yes, sir. 

Q. Now, if RFC had forced a liquidation of the Trenton Trust 
Company, right after February 23, 1940, is it not a fact that all the 
other stock of the Trenton Trust Company --the Preferred Stock B and 
the common stock--would have been wiped out? A. They might have 
been. It would depend upon the efforts of the liquidators, naturally. 

Q. Did you not testify at Page 104 of your deposition of Febru- 
ary 8, 1955-- A. 104? 

Q. Yes,sir. --in response to that question: 

"yes, sir. Inall probability." 
A. You have read me an answer. I mean, what is it you want me to 
say? 

MR. ESPEY: I will ask the reporter to read the last question 
and answer. 

(Whereupon the question and answer were read by the reporter. ) 

458 THE WITNESS: That is part of my answer in the deposition. 

As I pointed out, it was purely speculative, because nobody 
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wanted it done, including the RFC. 


tion asked and this answer given by you: 


459 


that answer? A. Yes, sir. 


it is correct. 


BY MR. ESPEY: 
Q. Now, Page 104, of this same disposition, was: not this ques- 

"Question: Is it not a fact that it was to Mrs. Roebling's 
great personal interest, both as the beneficiary of the Siegfried 
Roebling preferred 'B' stock of the Trenton Trust|Company and 


the Trenton Trust Company common stock as well as being 
chairman of the board or president of the Trenton Trust Com- 
pany in 1940, to keep the Trenton Trust Company a going con- 
cern rather than let the RFC liquidate it? | 

"Answer: Of course. It was to her personal interest, 
just as much as it was to the RFC's interest to keep it going, 
as much as it was to the interest of the estate of Siegfried Roeb- 
ling to keep it going. They all had big financial fio in that 
institution." | 
My question is, wasn't that question asked and didn't you give 


Q. And the answer was apres was it not? A. I still think it 


Q. And wasn't this question asked and answer oe A. Page? 
Q. Page 105. | 

"Question: Then, wasn't Mrs. Mary G. Roebling, the 
plaintiff, benefiting herself personally and wasn 't she carrying 
out her duty to the bank when she got these directors and the 
estates of directors, except the Voorhees estate, to put their 
notes in bankable condition? 

"Answer: She was benefiting all the parties, including 
herself. Of course. But, to my understanding--and I may be 
all wrong, but it is not my understanding of the law that where 


there is a perfectly valuable and valid consideration moving 


between the parties to an agreement, a party can't benefit. 


The mere fact, in this case, as a result of Mrs. Roebling's 
| 
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willingness to do that which she undertook to do as part of this 
agreement between the parties, that not only the Trenton Trust 
Company as an institution but that the RFC as the primary 
stockholder and the largest stockholder, the estate of Siegfried 
Roebling as the next largest stockholder and potentially herself 
through that estate, if, as and when it ever worked out, all 
benefited along with her personally, she benefit through the 
hope, as it were, that her participating interest would pay out 
some day if the RFC could be paid off, is no reason why it isn't 
a perfectly valid agreement between all the parties. There can 
be benefits moving in all directions and make it a perfectly valid 
agreement so long as there is no conflict in interest anywhere. 
There was no conflict in interest between Mrs. Roebling on the 
one hand and the estate of Siegfried Roebling on the other hand 
and the Trenton Trust Company on the other hand and the RFC 
onthe other hand. They were all consistent." 
Wasn't that question asked and didn't you give that answer ? 

A. Yes, sir. 


461 Q. Has Mrs. Roebling ever received from the Trenton Trust 


Company, as executor under the will of Siegfried Roebling, the Trenton 


Trust Company Preferred Stock B and the Trenton Trust Company com- 
mon stock? A. Yes, Sir. 

Q. When? A. When? 

Q. Yes. A. I think it was in 1955. 

Q. Was it-- A. After the executor's final accounting. 

Q. Was the estate administration concluded at that time ? 

A. About that time. It was either transferred just before or just after 
final accounting, as I remember it. 

Q. Had the approximately $600,000 owing to the Paul Roebling 
trust been paid off before those shares of stock were delivered to Mrs. 
Roebling? A. No, sir, they hadn't. There were various agreements 
worked out with trusts created by Mrs. Roebling’s son, Paul Roebling, 
about the disposition of his interest in his father's estate, including his 
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claim for accumulated dividends. It is very complicated and very in- 
volved, and I see no reason, to explain, unless you want to take time 
to hear about them. | 

Q. Then the efforts you had been making from 1936 on to de- 
462 liver to Mrs. Roebling the Trenton Trust Company Preferred 


Stock B and the common stock, which was valueless in 1936, was car- 


ried out; was it not? A. The effort to make it good, you say? 


I missed the first part, Iam sorry. 

MR. ESPEY: Will you read the question. 

(Whereupon the pending question was read by the reporter. ) 

THE WITNESS: Effort to deliver? 

(Whereupon the pending question was reread by the reporter.) 

THE WITNESS: Yes, sir. ! 

Iam sorry, Your Honor. I didn't hear that. 

THE COURT: That is all right. 

BY MR. ESPEY: 

Q. Didn't you know in 1940, when you were dealing with Mr. 
Verner Boggs, that the contract you were trying to get with him re- 
quired approval of the Board of Directors of the ee Finance 
Corporation? A. No, sir. | 

Q. Didn't you know then and don't you know now that it was in- 
cumbent upon you, in dealing with Mr. Boggs, as an employee of the 


RFC, to ascertain the extent of his authority in connection with enter- 
ing into any contract? A. As far as I was concerned, he had ample 
authority. | 
MR. ESPEY: I object to that. I want an answer to my question, 
Your Honor. | 
THE COURT: Yes. 
THE WITNESS: You have asked me whether I knew then and 
know now. 
MR. ESPEY: Will you repeat the question, please. 
(Whereupon the pending question was read by the reporter. ) 


THE WITNESS: No, sir. 
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BY MR, ESPEY: 

Q. Was not this question asked of you and did you not give this 
answer, on Page 121 of your deposition: 

"Question: Don't you know that it is incumbent upon 
anyone dealing with an agent, particularly an agent of a cor- 
poration, to ascertain the extent of his authority in connection 
with entering into contracts? 

"Answer: I suppose that is generally true. I think, 
however, under the circumstances here, that Mr. Boggs at 
least was clothed with apparent authority, that all of his actions, 
if not specifically authorized, were certainly generally autho- 
rized and were within the scope of his activities and authorities 
as given to him by the board of directors. Certainly the actions 
of the various representatives of the RFC subsequent to the 
making of the agreement, as far as I was concerned and am 
concerned, ratified and approved everything to which he had 
agreed with me." 

The question is, was not that question asked and didn't you give 
that answer? A. I certainly did. 

Q. When RFC became the owner of the 100,000 shares of Tren- 
ton Trust Company Preferred Stock A at the foreclosure on February 
23, 1940, was it not thereafter entitled to any improvement in the finan- 
cial condition of the Trenton Trust Company? A. In what way? I don't 
understand your question. 

Q. Inany way. A. So long as it held the Preferred Stock A 
of the Trenton Trust Company, I assume it would be entitled to the 
benefit of the retirement value of the stock, if and when it was retired, 
at $20.00 a share; or, meanwhile, it could have disposed of those 


shares in any way it saw fit, for whatever price it saw fit, or upon 


whatever condition it saw fit. 
Q. But in the meantime, while it held that stock, if the assets 
of the Trenton Trust Company improved through the management of the 


Trenton Trust Company and the actions of its officers, was not the RFC 
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entitled to that benefit in the improvement of the position of the Trenton 


Trust Company? A. Of course, subject to the agreement which was 
465 made with Mrs. Roebling and the other parties. | 
MR. ESPEY: I object, and move to strike out, "subject to the 
agreement." | 
THE WITNESS: Well, I can't answer you in any other way. 
MR. ESPEY: I haven't brought this question down to any period 
of alleged agreement. | 
MR. PICKENS: I think the question should be reread and he be 
allowed to explain his answer. 
THE COURT: Read it, and just answer the question) he pro- 
pounded. ! 
(Whereupon the pending question was read by the reporter.) 
MR. PICKENS: I don't know whether that is a hypothetical 


question or not. It seems to me the question has to be explained to the 


witness in order to know what the question is. I don't understand it. 

THE COURT: Well, perhaps the witness does. He may answer 
it. | 
THE WITNESS: Well, Your Honor, I thought Mr. Espey was 
asking me whether in this particular situation, not ina hypothetical 
situation-- | 

THE COURT: That is right. 

THE WITNESS: --as to whether the RFC was entitled to benefit 
in any improvement. | 

My answer is, of course, subject to its agreement | which it 

466 made with these parties in the spring of 1940, which necessarily 
limited the extent to which it, personally, would benefit by the terms 
of that agreement by the reason of holding the Preferred Stock A. 

MR. ESPEY: My question didn't include the agreement, and I 
move the volunteered statement about the agreement be stricken from 
the answer. | 

THE COURT: Yes, that may go out. 


BY MR. ESPEY: 
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Q. Mr. Wharton-- A. If the Court please, may I ask a ques- 
tion? 
If Your Honor is striking out my answer, I can't say, of course. 
I have to qualify it or answer, no. 
THE COURT: Well then, you had better answer it, no, if that 


is-- 


THE WITNESS: The answer is, no. 
THE COURT: --the only answer you can give. 


MR, PICKENS: I think it is a hypothetical question, Your Honor. 
If it is understood that way, I have no objection to it. 

THE COURT: Let's have the next question. 

BY MR. ESPEY: 

Q. After the foreclosure on February 23, 1940, did the 
Reconstruction Finance Corporation make any demand whatsoever on 
Trentrusco? A. Not to my recollection. You mean for a deficiency? 

467 Q. Deficiency or any other purpose. A. I think not, because 
my recollection is that the RFC bid the full amount due to it at the time 
of foreclosure, so there was no deficiency. 

Q. Now, there is no doubt, is there, that the $67,200 that 
Mrs. Roebling paid through your hands, as her attorney, to the direc- 
tors, for the stock which she actually received from them, is the same 
consideration which you claim to have used to support this alleged oral 
contract? Isthere? A. That is part of the consideration. 

MR. ESPEY: Subject to Your Honor's granting leave, if any 
further questions should arise, I have no further cross examination at 
this time. 

THE COURT: Very well. 

Mr. Pickens, any redirect? 

MR, PICKENS: Thank you, Your Honor. 

REDIRECT EXAMINATION 

BY MR. PICKENS: 

Q. Mr. Wharton, Page 77 of your deposition, dated February 8, 
1955, I ask you if the following questions were asked and if you gave the 


following answers? A. 177? 
Q. TT. 
468 "Question: Did you have knowledge of the arrangement 
made to borrow the $800,000 before it was secured and paid 
to the RFC for the last 40,000 shares of the preferred stock 
"At? | 
"Answer: Did I have knowledge of the arrangements ? 
"Question: Yes. Before they were consummated. 
"Question: Well, I think probably I did. They had to be 


worked out before the money could be paid. 
"Question: Well, now-- 
"Answer: But, I mean, I had nothing to do with them, 
if that is what you mean. | 
Were those questions asked and were those answers given? A. Yes, 
sir. | 
Q. On Page 104 of your deposition, I ask you if these questions 
were asked and if you gave these answers: | 
"Question: Now, if the RFC had liquidated the Trenton 
Trust Company, is it not a fact that all the other stock of the 
Trenton Trust Company, 'B' preferred and the common stock, 
would have been wiped out ? ! 
"Answer: At that time, you mean, in 1940? 
"Question: 1940. | 
"Answer: Yes, sir. In all probability. Let's put it 
that way. Because it didn't take place and no one was inter- 
ested in having it take place." ! 
I ask you if those questions were not asked and if you did not 


give those answers in your deposition on February 8, 1955? A. Yes, 
sir. | 

Q. Mr. Espey has asked you four or five times if you inquired 
of the RFC or of anyone regarding Mr. Boggs' authority to negotiate 
with you the alleged oral agreement in the few days prior to May 20, 


1940, prior to the time you entered into these negotiations or during the 
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negotiations; and your answer was, no, that you did not, on one or two 
occasions, and I think another answer you gave him was that you had 
no reason to. 

Now, I ask you, since you testified you didn't inquire, why didn't 
you inquire? A. Well-- 

MR. ESPEY: May it please the Court, it seems to me his self- 
serving statement would be immaterial. 

470 MR. PICKENS: Well, Your Honor, Mr. Espey has asked him 
if he inquired, and I think I have a right to explain his answer or show 
the circumstances surrounding the question. 

THE COURT: The Court thinks it is better to limit our consid- 
eration to what was done rather than what was not done. I think the ob- 
jection is good. 

BY MR. PICKENS: 

Q. Mr. Espey cross examined you in regard to the Chamberlain 
note and the Roebling note, and questioned, as I recall it, the necessity 
of there being any provisions in the agreement regarding these two notes. 

My recollection is that you testified that Mr. Boggs insisted 
that the Chamberlain note and the Roebling note be placed in bankable 
condition or paid or properly secured. 

I will ask you what Mr. Boggs said to you in connection with 
these notes at this conference, which I believe you testified took place 
around May 14, 1940? A. Have you finished? 

Q. Yes, sir. A. Well, as I testified earlier, Mr. Boggs, in 
the meetings I had with him about the 14th and 15th of May, told me 
that not only would Messrs. Bedford, Cartlidge and Conner have to 
give new notes, since they had been disputing their old notes, and 
secure them, properly secure them, or otherwise place them in bank- 

471 able condition, but that the Chamberlain estate and the Roebling 
estate, too, would have to recognize the decedent directors’ obligations, 


and to secure their notes or place them in bankable condition. 
I reminded him, of course, of the fact that they had been recog- 
nized by the Trust Company as executor of each estate up to that point; 
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and he said, nevertheless, there was nothing to prevent them from dis- 
puting the notes and compelling litigation, if anything went wrong with 
this deal with all concerned, and that he wanted proof as to that supplied 
by each of these parties, despite the past history, as part ofthe over- 
all deal to release stock to these various interests, including Chamber- 


lain. And in the case of Mrs. Roebling, it was a condition of ever re- 


leasing any Preferred Stock A or other assets to her either in conjunc - 
tion with the Voorhees estate or alone, if the Voorhees estate didn't 


come in. | 


That is the reason those provisions were put in the agreement 
between the parties. | 
Q. Now, in these conferences at which Mr. Chamberlain, Jr. 
and Mr. Boggs were present, on May 14 and 15, tell us what, if any- 
thing, Mr. Boggs said to Mr. Chamberlain in this regard or Mr. Cham- 
berlain said to Mr. Boggs. 
MR. ESPEY: Object. The Chamberlains are not parties to this 
contract; and I think it is entirely immaterial, incompetent and irrele- 
472 vant as to any responsibility of the Defendant to Mrs, Roebling 
on these claims made here. 
MR. PICKENS: Your Honor-- 
THE COURT: I will take the answer. 
You may answer it. 
THE WITNESS: Well, the Trust Company was executor of the 
Chamberlain estate. Young Mr. Chamberlain, the decedent! s son, who 
was acting as attorney for the estate, told Mr. Boggs that unless the 


rest of the directors who were disputing their notes secured their 
notes, that he didn't want to see his father's estate committed irre- 
trievably to pay the balance due on their note, that that wasn't fair. 
Boggs told him that didn't make any difference. There would 
be no deal unless all of them, including the Chamberlain estate and 
the Roebling estate, neither of whom had disputed their notes up to that 
point, would agree to the arrangements which I have just mentioned; 
and it was at the same time that Mr. Boggs asked Mr. Fountain, for 
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the Trust Company, to furnish them, that is, he, Mr. Boggs, and any- 
one else from the RFC who participated--and it happened to be Mr. 
Scott--with some formal certification, in letter form or otherwise, that 
all these notes and all the conditions with respect to these notes of the 
surviving directors and of the estates of the deceased directors had 


complied with the terms of the agreement. 

473 That was the background for the letters that Mr. Fountain wrote 
to the RFC and delivered at the time of each of these closings we had at 
the bank shortly after the 20th of May, and which letters I think are in 
evidence. 

* * * * 

475 MR. PICKENS: Your Honor, if it pleases the Court, I desire to 
read the testimony given by Mr. William Matlack at the former trial of 
this action, on Friday, March 1, 1957--Mr. Matlack having died since 
the last trial. Mr. Wharton testified to that effect, but I do have an- 
other witness that can give the exact date on which he died. In fact, 
this witness, I believe, attended the funeral. 

THE COURT: Let's see what Mr. Espey-- 

MR, ESPEY: I was going to suggest to Your Honor--I don't see 
how I can reasonably object to the reading of that testimony at the proper 
time, but I understood Mr. Pickens had Mr. Whitlock here in person, 
and I was wondering if we couldn't conclude his testimony. 

MR. PICKENS: Well, logically, this relates to matters which 
Mr. Wharton has testified to, and Mr. Whitlock's testimony is on an- 
other issue, That is the reason I prefer to read it. 

THE COURT: Mr. Espey, the Court thinks Mr. Pickens should 
exercise his own judgment as to the manner in which he proceeds. 

476 MR. ESPEY: Very well, Your Honor. 

What Page is this? 

MR. PICKENS: Page 51. 

If the Court pleases, I will have Mr. Stoutenburgh sit onthe wit- 
ness stand and I will read the questions and he will read the answers, 
and I think we can expedite it and perhaps make it a little clearer. 
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THE COURT: Yes. 
MR. PICKENS: Iam in error, Mr. Espey--Page 40, I believe. 
It is Page 40 of the transcript in the proceedings occurring after 
2:30 p.m. on February 28, 1957: | 
"Thereupon 


"WILLIAM C. MATLACK, JR. | 
"was called as a witness by and on behalf of the plaintiff and, having 
been first duly sworn, was examined and testified as follows: 
"DIRECT EXAMINATION 
"BY MR. PICKENS: 
"Q. Would you give us your name and address? A. William 
C. Matlack, Jr. | 
"Q. What is your position? A. I am vice-president and trust 
officer, Trenton Banking Company, Trenton, New Jersey. | 
"THE COURT: You go so fast I cannot think as fast as you are 
477 speaking. You are vice-president -- | 
"THE WITNESS: Trenton Banking Company, Trenton, New 
Jersey. | 
"BY MR. PICKENS: | 
"Q. Would you tell the Court what your position was in May and 
June of 1940? A. I was trust officer of the Trenton Banking pono , 
just plain title of trust officer. 
"Q. The complaint alleges that there were six directors of the 
Trenton Trust Company that gave certain personal notes, and one of 


these directors was Harvey M. Voorhees. 
"THE COURT: I wish you would not testify. You may ‘yost ask 
questions of the witness. | 
"MR, PICKENS: Iam sorry, Your Honor. | 

“THE COURT: That is all right, there is no harm cone. 

"BY MR, PICKENS: 

"Q. Did you ever know Harvey M. Voorhees? A. Yes. 

"Q. Could you tell me who Harvey M. Voorhees was 7 

A. Harvey M. Voorhees was part owner of a department store 
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in Trenton. 

"Q. Do you know if he held an office in the Trenton Trust 

478 Company? A. Director. 

"Q. Do you know whether he ever gave his personal note to the 
Trenton-- 

"MR. ESPEY: I object. 

"THE COURT: Objection sustained. 

"BY MR. PICKENS: 

"Q. Is Mr. Voorhees alive today? A. No, sir. 

"Q. Do you recall when he died? 

“THE COURT: I suppose those facts can be stipulated, if im- 
portant, and if you have a record of his death, Iam sure. 

"MR. ESPEY: I do not have any record of his death. 

"THE COURT: If Mr. Pickens has Iam sure Mr. Espey would 
stipulate to it. 

"MR. PICKENS: He died in the summer of 1938. 

‘THE COURT: Can that be stipulated? 

"MR. ESPEY: I just understand that he was dead at the time 
this happened in 1940 because there was litigation of his estate. 

"THE COURT: Then that is stipulated he died before May 1940. 

"BY MR. PICKENS: 

"Q, In your position as trust officer of the Trenton Banking Com- 


479 pany--as distinguished from the Trenton Trust Company, I want 


the record to show that--did you have any official connection with the 
Harvey M. Voorhees Company? A. The Trenton Banking Company and 
Mrs. Voorhees were co-executors of Mr. Harvey M. Voorhees’ estate. 
"Q. In connection with your position as trust officer, did you 
ever attend any conferences or meetings at which the representatives 
of the RFC were present in which estate matters were discussed? 
"MR. ESPEY: I object to that. 
"THE COURT: I think this is preliminary. I will allow it, but 
I think you ought to narrow it down to a specific period. 
"BY MR. PICKENS: 
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"Q. May and June of 1940. A. Yes. 
"Q. Could you tell us the date of the conference? A. I may 
have had a couple of conferences, but I remember one conference that 


took the form of a meeting at our banking house one ha or I know 


it was June 4, 1940. 
"Q. Do you recall who was present on behalf of the RF C? 
A. There was a Mr. Scott and Mr. Boggs. | 
480 "MR. ESPEY: I object, unless the authority of these gentlemen 
to be present--" | 
Interrupting-- 
“THE COURT: No. I will overrule the objection. You know, 
you cannot build a house all in one minute, you have got to build it 
brick by brick, one brick at a time, and you cannot object to: putting 
in one brick because all the other bricks are not there at the same 


time. 


"MR, PICKENS: I do not mean to ask leading questions except 
as a short cut. 
“THE COURT: Your question was proper. Who was! present 
as the representatives of the RFC was the question. 
“THE WITNESS: Mr. Scott and Mr. Boggs. 
"BY MR. PICKENS: | 
"Q, Do you recall who Mr. Scott and Mr. Boggs were? 
“THE COURT: What is the name of the last gentleman? 
“THE WITNESS: B-o-g-g-s. I know that. | 
"BY MR. PICKENS: | 
"Q. Do you know what their positions were with the RF Cc? 
“THE COURT: I think that ought to be stipulated. Do you know 
their positions, Mr. Espey? | 
"MR. ESPEY: Mr. Scott was the manager of the Philadelphia 
481 agency with ministerial duties, as I understand. Mr. Verner 
C. Boggs was an examiner in the Examining Division here in Washing- 
ton with purely ministerial duties. | 
“THE COURT: Without qualifying what his duties were you will 
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stipulate that Mr. Scott was the manager of the Philadelphia agency, 
and Mr. Boggs was the examiner, is that it? 
"MR. ESPEY: Here in Washington, yes. 
"THE COURT: I do not think you have to prove that. 
"BY MR. PICKENS: 
"Q. Who else was at that meeting, if you recall? A. I was 


present as a member of the committee appointed by the board of directors 


of the Trenton Banking Company; Mrs. Voorhees as co-executor of 
Harvey M. Voorhees estate; proctor of the estate Louis R. Rudner, 

a member of the firm of Katzenbach, Gildea and Rudner, also counsel 
for the Trenton Banking Company; there was Mr. Scott, Mr. Boggs; 
the other members of our committee were the president of our bank, 
and James R. Barber who was a director of the bank; a committee of 
three. There was a representative of the Trenton Trust Company, I 
think his name was Eugene Fountain. 

"Q. Was anyone else that you recall there? A. I do not recall 

482 anybody else there. 

"Q. Do you recall if there was anyone there representing Mary 
G. Roebling? A. Yes. Mr. Wharton. W-h-a-r-t-o-n. 

"Q. What was his first name? A. I think his name was Girard. 

* * * * 

483 "Q. Mr. Matlack, I believe you had testified that Mr. Boggs 
and Mr. Scott of the RFC were at this meeting. I wonder if you would 
tell the Court what Mr. Boggs said at this meeting? 

"MR. ESPEY: I object, Your Honor. 

"THE COURT: On what ground do you object ? 

"MR. ESPEY: On the ground that the authority of an agent of a 
corporation cannot be ascertained by what he says. 

‘THE COURT: I do not know what the answer is. If the answer 
is that he said that he represented the RFC then you have a right to 
strike the answer. 

‘"MR, ESPEY: Very well. 

"THE COURT: Or more to strike the answer. The objection 
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is overruled. 
"THE WITNESS: As I recall it Mr. Boggs was trying to obtain 
a settlement-- | 
"THE COURT: No. Suppose you confine yourself to answering 
the question. I am going to ask the reporter to read the question and 
you listen to it carefully and answer it without giving any extraneous 
matter. 
(Thereupon, the question was read by the reporter.) 
484 "THE WITNESS: As I recall the conversation it was that he 
represented the RFC and that he was trying to settle a note that the 
H. M. Voorhees estate owed to the Trenton Trust Company. 
"MR. ESPEY: I move that that answer be stricken. 
"THE COURT: Iam going to grant the motion as against the 


first part of the statement, the statement that he represented the RFC, 


because the status as agent cannot be proven by his own declarations. 
"MR. PICKENS: I appreciate that, Your Honor. | 


"THE COURT: Let the balance of the answer stand, 
"MR. PICKENS: | 
"Q. Do you recall anything else that Mr. Boggs said? 
"MR. ESPEY: Before proceeding further may I make this 
further objection on the record, that any--" 
Interrupting-- | 
"THE COURT: No. I ruled on the objection. I want to say 
another thing to both counsel. I do not allow counsel to consume time 
arguing objections; state the objections and I will rule on them. I think 
a great deal of time is wasted in the courts by arguments on objections. 
After all, a judge rules on objections and evidence day in and day out 
and it becomes Hornbook law to him. | 
"THE WITNESS: Speaking of what Mr. Boggs said, his idea 
485 was that the Voorhees-- | 
"THE COURT: Not what his idea was, what he said, 
"THE WITNESS: He said the Voorhees estate should pay the 
note that they owed the Trenton Trust Company. 
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"THE COURT: What was that? Speak a little slower and a little 
more distinctly. 

"THE WITNESS: He requested that the estate of Harvey M. 
Voorhees pay the note that they owed the Trenton Trust Company. He 
Said that if the note was paid in full that the Voorhees estate would re- 
ceive, in return, a certain number of shares of the A stock of the 
Trenton Trust Company. There were 4700 and some odd shares. He 
gave us one or two days to decide whether that note would be paid and 
the shares accepted. 

"THE COURT: What shares would the estate receive, according 
to Mr. Boggs' statement? 

"THE WITNESS: 4700 and some odd, I think 50 or 60 shares, 
Your Honor, of the preferred A stock of the Trenton Trust Company. 

“THE COURT: Forty-seven? 

"THE WITNESS: 4700. I think 4760. 

“THE COURT: I think your answer is sufficient. 

"MR. PICKENS: Do you recall anything further? 

“THE COURT: I understand your point of view, Mr. Espey, but 

486 I want to say this, the plaintiff will have to establish agency or 


authority of the agent, and unless he does he does not make out his 


case. That is not a question of admissibility of evidence, that is a ques- 
tion of substantive law, and a party can only prove one item at a time. 
You may proceed. 

"BY MR. PICKENS: 

"Q. Do you recall anything else he stated at that meeting ? 

I said he stated that we would have about one day to do it. 

“THE COURT: Do not repeat what you have already said. 

"THE WITNESS: And it was further promised that if the shares 
were given to the Voorhees estate that they would be purchased, I think, 
by Mrs. Roebling at their par value. 

"MR. ESPEY: I wish to object to that last statement and move 
that it be stricken because Mr. Boggs could not state that Mrs. Roebling 
would buy the shares. 
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"THE COURT: He is only stating what Mr. Boggs said. I do 
not think it is well to take too many objections to evidence ina non-jury 
equity trial. The Court will eventually weigh or will weed out any 
evidence-- ! 

"MR. ESPEY: I appreciate that. We will dothat. In order to 

487 save time I would like to make a blanket objection-- | 

"THE COURT: I do not entertain blanket objections. | 

"BY MR. PICKENS: | 

"Q. Do you recall anything else that he said? A. He spoke 
about the loan, the amount of the loan. 

"THE COURT: Just a moment. You are suing ona contract 
between Mary G. Roebling and the RFC. What relevancy is there to 
testimony which tends to show some sort of an agreement between the 
Voorhees estate and the RFC? That is what you are showing now. 

"MR, PICKENS: The contract that we are suing on is set forth 
in Mr. Wharton's letter of May 20, 1940, and in there you will see that 
part of the contract was that the Voorhees estate would be given a cer- 
tain amount of time within which to put their note in bankable condition. 

"THE COURT: Very well. . Do not spend too much time on any- 
thing but the specific contract between Mary G. Roebling and the RFC. 

"THE WITNESS: I believe that is the gist of Mr. Boggs' con- 
versation at that meeting. | 

"BY MR. PICKENS: | 

"@, Do you recall anything that Mr. Scott said? A.| I do no. 
I do not know anything else that Mr. Scott said. | 

488 "Q. Did you make a memorandum of that meeting ? A. I did. 

"@. When did you make that memorandum? A. The next day. 


That meeting was at night and I made it the next morning. 
"Q. What sort of memorandum was it? 
"THE COURT: I do not think that is material. 
"BY MR. PICKENS: | 
"Q. I show you Plaintiff's Exhibit 1-A marked for identification, 


which is a copy of minutes of the trust committee of the Trenton 
| 
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Banking Corporation, -- 

"MR. PICKENS: I have previously shown this to Mr. Espey, 
Your Honor. 

"BY MR. PICKENS: 

"Q, --and ask you whose signature that is at the end of those 
minutes? A. That is my signature. 

"Q. I notice on the last page there are certain notations, 'read 
to the board of directors June 11, 1940,' anda signature. Whose sig- 
nature is there? A. That is my signature. 

"Q. Whose! writing is there? A. That is my writing. 

489 "Q. Inotice on page 2, between paragraph 3, there is a line-- 

‘THE COURT: Just ask one question to cover all that instead 
of asking separate questions to every word. You can ask him one ques- 
tion concerning everything that is handled. 

"BY MR. PICKENS: 

"Q. Iask you to look at both pages and the initials and every- 


thing handwritten on both pages and ask you if all of that is in your 
handwriting or printing? A. Yes, it is. 


"Q. Iask you to read that very carefully. 

"THE COURT: No. Move along? 

"BY MR. PICKENS: 

"Q@. Looking at that memorandum does that refresh your recol- 
lection concerning any other statements that Mr. Boggs made at this 
meeting ? 

"THE COURT: Now you have a right to ask a leading question. 
You have a right to ask him whether this refreshes his recollection 
whether Mr. Boggs made such-and-such a statement. 

"BY MR. PICKENS: 

"Q. I direct your attention to paragraph 2 of Page 1 and ask 
you if that refreshes your recollection that Mr. Boggs stated the sum 
of $296,000 had been collected, leaving a loan of $1,704,000? A. That 

490 is in these minutes. Yes. 
"THE COURT: No. That is not-- 


"THE WITNESS: Yes. 
"BY MR. PICKENS: 
"Q. Does that refresh your recollection? A. Yes, it does. 
"Q. Iask you if you recall Mr. Boggs stated it was estimated 
about -- | 
"THE COURT: Will you speak a little more distinctly. 
"BY MR. PICKENS: 
"Q. --$127,000 might be realized by the RFC from additional 
collateral other than the preferred stock A of the Trenton Trust Com- 
pany? A. That is right. ! 
"Q. Does that refresh your recollection? A. That refreshes 


my recollection. 

"THE COURT: Did he say it, or did he not? Just saying it 
refreshes the witness' recollection-- 

"THE WITNESS: Yes... He said that. 

"BY MR. PICKENS: 

"Q, Did Mr. Boggs say that? A. Yes. 

491 "Q. Iask you if it refreshes your recollection that Mr. Boggs 

stated approximately 13,000 shares or 100,000 shares had been re- 
leased by the Reconstruction Finance Corporation in making settlement 


with the other five gentlemen who gave notes to the Trenton ouee Com- 
pany? A. He did say that. 
"Q. I ask you in reading that if you recall that Mr. Louis Rud- 


ner read--" | 
that is R-u-d-n-e-r-- 


"_-read a letter dated May 20, 1940, by order of the board of 
directors of the RFC outlining a method of settlement with the various 
makers of the notes and Mr. Boggs was questioned as to whether the 
board has changed its position; and I ask you if he said he did not know 
whether it had or not. A. Iremember. That is correct. | 

"Q. I call your attention to the last paragraph on the first page 
and ask you if that refreshes your recollection as to whether or not 
Mr. Boggs stated that the RFC demanded the full amount of the claim of 
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the Trenton Trust Company, to wit, $95,332.47, with interest from 
February 1, 1938. A. Yes. He did. 
"Q. LIask you if Mr. Boggs also stated that if settlement was 
492 made with the executors of the Voorhees estate that the Voor- 
hees estate would receive a letter from the RFC containing approxi- 
mately the following terms: in that as and when assets held by the RFC 
are liquidated certain shares of preferred A stock of the Trenton Trust 
Company will be distributed at a ratio of two shares to Mrs. Roebling 
for each one to the estate of H. M Voorhees, as the Roebling estate 
is indebted to the Trenton Trust Company in twice of the amount of the 
indebtedness of the Voorhees estate. 

"Tt ask you if that refreshes your recollection. A. Yes, it does. 

"Q. Did Mr. Boggs say that? A. Yes. 

"MR, ESPEY: Is it proper for me to point out Mr. Pickens did 
not ask anything about the last sentence of that-- 

“THE COURT: That is up to him. If you are interested you can 
ask about it on cross-examination. 

"BY MR. PICKENS: 

"Q,. Did I ask you if Mr. Boggs stated that any stock that was 
so distributed would be purchased by Mrs. Roebling upon negotiations 
to be held at that time? A. Yes, he did. 

"Q. Does this refresh your recollection? Do you recall any- 

493 thing else that Mr. Boggs stated? 

"THE COURT: He already said that he told you everything he 
remembers. If you think he omitted something you may call his atten- 
tion to specific subjects. 

"BY MR, PICKENS: 

"Q, Do you recall whether the notation at the bottom stating, 
‘this was read to the board of directors June 11, 1940, is your nota- 
tion? A. "Yes. 

‘THE COURT: You have already asked him that and he has 


already answered. Please do not repeat. 
"MR, PICKENS: That is all I have. 
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"THE COURT: Is there any cross-examination ? 


"(Thereupon, Plaintiff's Exhibit No. 1, 
minutes of meeting, June 4, 1940, 
marked for identification. ) 


"CROSS EXAMINATION--" ! 
MR. ESPEY: Will you produce this Plaintiff's Exhibit Number 
1 marked for identification? | 
(Mr. Pickens produced the document.) 
(Continuing to read:) 
"CROSS EXAMINATION 
"BY MR. ESPEY: | 
"Q. Does that document refresh your recollection that the last 
494 statement of Mr. Boggs was that the arrangement with Mrs. 


Roebling and the estate of Mr. Voorhees would be under an agreement 
| 


for a term of five years? A. Yes. 

"THE COURT: I did not hear your question. 

"MR. ESPEY: The question was whether the agreement with 
Mrs. Roebling and the estate of H. M. Voorhees would be for a term of 
five years, and his answer was yes. | 

“THE COURT: Thank you. 

"BY MR. ESPEY: 

"Q. Referring to the second paragraph of this letter is your 
recollection refreshed as to the board of directors’ of the RFC position 
about this settlement? A. What was the question? | 

"Q. Was Mr. Boggs questioned as to the position of the board 
of directors of the RFC inthis matter? A. Yes, he was questioned, 
because the letter was read from the-- | 

"THE COURT: Just answer the questions. 

"THE WITNESS: Yes, he was. 

"BY MR. ESPEY: 

"Q, Did he make any statement that the board of ailectase of 
the RFC would have to determine these matters? A. Ido not remem- 
ber that. No. 

"2. Was he questioned as to whether the board had changed its 
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495 position? A. No. 

"Q. Was this a correct statement in your minutes of this meet- 
ing of June 4, ‘And Mr. Boggs was questioned as to whether the board 
had changed its position, but he did not know.' A. It should be. 
Yes. 


"Q. Is it a correct statement? A. Yes. 
"Q. Did Mr. Boggs say he did not know what the board's posi- 


tion was? 

"THE COURT: He just said yes. 

“MR, ESPEY: I understood, but he was sort of equivocal. 

“THE COURT: No, finally it was not equivocal. 

"BY MR, ESPEY: 

"Q, Did Mr. Boggs make it plain that he was acting under the 
authority of the board of directors of the RFC? A. Yes. 

"Q. Did he make it plain that he acted only in accordance with 
the authority of the RFC? A. Yes. 

“THE COURT: Mr. Espey, may I call your attention to the fact 
that these questions are admissible and you may pursue this line of in- 

496 quiry, but I excluded testimony of Boggs' declarations as to 
his authority. 

"MR. ESPEY: These are general questions as to whether-- 

"THE COURT: I think you might be opening the door for re- 
direct examination on that, and I would probably hold that you waived 
your objection. 

"MR, ESPEY: I thought I was restricting my questions to the 
proposition that Mr. Boggs was stating that he could only act as the 
board of directors directed him. 

‘THE COURT: You may ask that question without opening the 
door, but your question was not so limited. 

"MR. ESPEY: It was intended to be, Your Honor. I thought it 


"BY MR. ESPEY: 
"Q, Did Mr. Boggs make it plain that he could only act as the 
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board of directors of the RFC authorized and directed him? A. No. I 


do not recall that. 

"Q@. Were you not referring in this matter toa letter ‘by order 
of the board of directors of the RFC outlining the method of settlement ? 
A. Yes. There was such a letter. 

"Q. Do you have that letter? A. No. That letter was not to 
me. 

"Q. Was it not plain in this meeting that the board of directors 
of the RFC laid down the method of settlement with these various note- 
makers? A. We had nothing to do with that. They made it to the 
Voorhees estate. We were representing the Voorhees estate, not the 


notemakers. 

"Q@. Wasn't that letter plainly by authority of the board of direc- 
tors to the settlement of or with the Voorhees estate? A. So the letter 
stated. Yes. ! 

‘THE COURT: May I inquire whether either side is going to 
call Mr. Boggs? | 

"MR, ESPEY: I have taken his deposition, Your Honor. 

"THE COURT: And Mr. Scott? | 

"MR. ESPEY: I understand Mr. Scott is dead. | 

“THE COURT: Isee. Thank you. 

"BY MR. ESPEY: | 

"Q, Will you please state whether or not Mr. Boggs stated that 
any settlement with the Voorhees estate would have to be subject to the 
approval of the Board of Directors of the RFC. A. I do not think he 
said that. | 

498 “THE COURT: You know, Mr. Espey, you have a right to pur- 
sue these questions, but it is always a dangerous thing to try and prove 


your case by cross-examination of an opposition witness. 
"MR. ESPEY: Very well, Your Honor. 
"THE COURT: I am precluding you from doing so, ‘but I have 
very rarely seen it succeed, although I have seen it tried. 
"MR. ESPEY: I have no further questions, Your Honor. 
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"MR. PICKENS: I have no further questions. 

"THE COURT: You may step down. 

"MR, PICKENS: Your Honor, I wonder if this witness may be 
excused ? 

"THE COURT: Unless there is objection. 

"MR. ESPEY: I have no objection. 

"THE COURT: The witness may be excused. 

(Thereupon, the witness was excused.) 

MR. PICKENS: Your Honor, I wish to offer the testimony as 
read of William C. Matlack at the former trial of this case in evidence. 
Of course, the parties were the same and, as Your Honor heard, Mr. 
Matlack's testimony was subject to cross-examination and so, there- 
fore, I move it be admitted. 

MR. ESPEY: I object, Your Honor, on the ground that is shows 
nothing material, competent and relevant to support the alleged contract 

499 of plaintiff, nor any of her claims, and should be excluded. 

THE COURT: The objection is overruled. It will be received 
and will be weighed by the Court for relevancy and materiality. 

MR. PICKENS: I wish to offer in evidence Plaintiff's Exhibits 
1 and1-A which are the minutes of the meeting of the board of directors 
of the Trenton Banking Company concerning which the witness testified. 

MR. ESPEY: And I make the same objections, Your Honor, as 
I did to the testimony. 

THE COURT: Let me see them, please. 

MR. ESPEY: In reserving those objections, I have no objection 
to Your Honor receiving the minutes for information. 

THE COURT: Plaintiff's Exhibits 1 and1-A will be received and 
will be weighed in the light of the objection. 


(Plaintiff's Exhibits 1 and1-A, minutes of 
the meeting of the board of directors of 
the Trenton Banking Company, were re- 
ceived in evidence.) 
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500 Tuesday, December 15, 1959 
* * * 
505 CARLISLE R. WHITLOCK 
was called as a witness by the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. PICKENS: 
Q. Mr. Whitlock, would you state yourfullname. A. Carlisle 
R. Whitlock. C-a-r-l-i-s-l-e R. W-h-i-t-l-o-c-k. 
Q. And your address, sir. A. My business? 
Q. Your business address. A. 28 West State Street, Trenton, 
New Jersey. 


Q. And your present position? A. Iam vice president and 


secretary of Trenton Trust Company. | 

Q. And how long have you held those positions? A. I was 
elected secretary in 1928, and vice president in 1942. 

Q. Were you also at any time ever an officer of Trentrusco 

506 Corporation? A. Yes, sir; I was secretary-treasurer of the 
Trentrusco Corporation. | 

@. During what period? A. During its whole existence. 

Q. I show you Flaintiff's Exhibit 87 for identification, letter 
from Mr. Palmer, and ask you if you received that shortly after the 
date indicated? A. Yes. I remember receiving this letter. 

MR. FICKENS: Your Honor, I wish to offer Plaintiff's Exhibit 
87 in evidence. It is dated March 6, 1940, andisa schedule identifying 
the collateral and the purchaser and the bid price at the foreclosure. 


MR. ESPEY: May it please the Court, reserving my objections 
that this letter is incompetent, immaterial and irrelevant to in any- 
wise prove or support the plaintiff's alleged contract of May 20, 1940, 
or to support any of plaintiff's claims, I have no objections to Your 
Honor receiving this exhibit for information inasmuch as it merely 
repeats the lettergram of February 23, 1940. 

THE COURT: The Court will receive the Exhibit 87 to be 
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weighed in the light of the objection. 


(Plaintiff's Exhibit No. 87 for identifica- 
tion was received in evidence.) 


. (By Mr. Pickens) Mr. Whitlock, I ask you if you have exa- 
507 mined the preferred stock ledgers of the Trenton Trust Com- 
pany to ascertain the payments of the principal amount and dividends or 


interest to the Reconstruction Finance Corporation on the two 
$2,000,000 loans from February J, 1938, to date. A. I reviewed the 
records and made a notation of those findings. 

Q. Did you make up a work sheet from those ledgers? A. Yes, 


MR. PICKENS: With the Court's permission, I will show this 
work sheet to Mr. Whitlock so that it may aid him in testifying as to 
these specific amounts. 

THE COURT: Is there objection? 

MR. ESPEY: May it please the Court, reserving the same ob- 
jections to the competency, materiality, and relevancy of this instru- 
ment to in anywise show or support the plaintiff's alleged contract of 
May 20, 1940 or any of her claims , I have no objection to Your Honor 
receiving this document for information. 

THE COURT: One of your objections was its competency. And, 
of course, that objection is good unless it is waived. 

MR. FICKENS: I am offering the testimony of this witness, 
Your Honor, to show the payments by the Trenton Trust Company to the 
RFC. 

THE COURT: Yes, but the best evidence are the records from 

508 which these computations were made. 

MR. PICKENS: He has that record here, if Mr. Espey would 
prefer that he testify from that. 

MR. ESPEY: Reserving my objections to its competency to 
show the alleged contract of the plaintiff of May 20, 1940, or to support 
any of her claims, I will waive any objection to its competency in so 
far as it is not the original record is concerned. 

THE COURT: Well, that is the point of the objection of 
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competency. So you agree that it may be received? 
MR. ESPEY: For information of Your Honor, yes, sir. 
THE COURT: Very well. Plaintiff's Exhibit 88 is received to 
be weighed in the light of the objection as to relevancy and materiality. 


(Plaintiff's Exhibit No. 88 for identifica- 
tion was received in evidence.) 


Q. (By Mr. Pickens) Mr. Whitlock, could you tell me the date 
on which the 1934 $2,000,000 loan was paid off in full, if it was? 
A. The 1934 $2,000,000 loan was paid off finally-- | 
THE COURT: Which one was that? 
MR. PICKENS: That is the first $2,000,000 loan.; 
MR. ESPEY: May it please the Court, Iam going ito object to 


characterizing it as loan. I understood this was to be a record of the 


509 payment of the preferred stock A. | 
MR. PICKENS: Well, I will amend my question to ask the wit- 


| 
ness as to when the first $2,000,000 purchase of stock or loan was 


retired or paid off. | 

Q. (By Mr. Pickens) Could you give us that date, , sir? A. The 
final portion of the preferred A stock related to the 1934 loan was re- 
tired on December 24, 1952. 

Q. Now could you tell me on what date the 1936 $2, 000,000 loan 
or purchase of preferred stock was retired or paid off? A. The re- 
tirement of the latter part of the 1936 stock issue and the purchase from 
the RFC of a portion of that issue was on May 13, 1954. | 

Q. Now, what was the dividend rate paid the Trenton Trust 
Company, paid by the Trenton Trust Company to the RFC on its pre- 
ferred stock A for the six-month period immediately preceding the 
foreclosure? You recall the date of the foreclosure? A.| Well, the 
foreclosure was in 1940. | 

Q. It has been testified to it was February 23, 1940. 
A. February 23, 1940. 

THE COURT: What was that now? What were you asking about ? 

MR. PICKENS: The dividend rate that the Trenton Trust Com- 
pany paid the RFC on this stock for the six months period immediately 
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510 preceding foreclosure. A. The dividend paid on the preferred 
A stock for the six months period immediately before the foreclosure 
was at a varying rate. It was at the rate of 70 cents per share for the 
period ending January 31, 1940, and at the rate of 60 cents per share 
for the period beginning February ist, 1940. 

Q. And from February 1st, 1940, for how long did this 60 cents 
per share rate continue? A. The 60 cents per share rate continued 
until April ist, 1941. 

Q. And at that time was the rate changed? A. At that time 
the rate was increased to 80 cents per share. 

Q. And for how long did the 80 cents per share prevail ? 

A. The 80 cents per share continued until the retirement of all of the 
stock. 

MR. PICKENS: I wish to offer in evidence, Your Honor, Plain- 
tiff's Exhibit 89, which is a letter from Mr. Boggs to Mr. Hildt, and I 
am offering it for the purpose of showing the interest rate on this stock 
or loan during the period stated in the letter. 

And I am offering it for the purpose of showing that the RFC in 
effect considered both of these $2,000,000 loans, even though one was 
a purchase of stock, and even though the other was later reduced to 
possession, by the RFC, for the purpose of showing that the RFC still 


511 considered this a loan, and for the purpose of showing that they 
required the bank to pay a certain rate of interest. 


MR. ESPEY: May it please the Court, reserving objections to 
the competency, materiality and relevancy of this letter of January 27, 
1945 to show or support plaintiff's alleged contract of May 20, 1940, 
or any of plaintiff's claims, and pointing out that this letter in nowise 
uses the term "loan," or indicates that RFC regarded this stock as a 
loan, and also inviting Your Honor's attention to the fact that in 1945 
Mr. Boggs who had signed it had been promoted to Administrative As- 
sistant in the Examining Division, I have no objections to Your Honor 
receiving this letter for information. 

THE COURT: Very well. Plaintiff's Exhibit 89 will be received 
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subject to the objection, to be weighed in relation thereto. 


(Plaintiff's Exhibit No. 89 for iden- 
tification was received in evidence.) 


MR. PICKENS: May it please the Court, I wish to offer in evi- 
dence Plaintiff's Exhibit 91 and 92, each of them is a notice of the 
amount of payments due, one is on the 100,000 shares of preferred A 
stock and the other is on the 99,000 shares of preferred A stock, for 
showing the rate of interest that the RFC was charging the Trenton 
Trust Company on these two loans. 

512 MR. ESPEY: May it please the Court, reserving all my objec- 
tions to the competency, relevancy and materiality of these documents 
to prove the alleged May 20, 1940 contract or to support any of plain- 
tiff's claims whatsoever, and pointing out that these documents do not 
refer to loans but to payment of dividends, I have no objection to Your 


Honor receiving these documents for information. 
THE COURT: Plaintiff's Exhibits 91 and 92 received subject to 
| 


the objection. 


(Plaintiff's Exhibits Nos. 91 and 92 for 
identification were received in evidence.) 


* * * * 
BY MR. PICKENS: 
Q. Mr. Whitlock, you testified, I believe, that the dividend rate 
on the preferred A stock was 70 cents up to January 31, 1940. 
A. I did. ! 
Q. Can you tell, from the fact that this was a seventy-cent 


dividend rate per share, can you compute what interest this would be on 
513 the loan? : 
MR. ESPEY: I object, Your Honor. I think he can state what 
dividend rate it is. | 
THE COURT: Sustained. That is a matter of computation. 
Q. (By Mr. Pickens) I wonder, Mr. Whitlock, if you can tell 
me how the Trenton Trust Company treated the payment lof dividends 
to the RFC on the preferred stock A for tax purposes during this period 
that you have testified about, I believe February 1, 1938\to the 
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retirement of the stock. 

MR. ESPEY: May it please the Court, I object, however the 
Trenton Trust Company handled the payments on these shares of stock, 
they not being a party to the alleged contract, whatever they did is 
completely immaterial, incompetent and irrelevant to the plaintiff's 


claims or any of them. 

MR. PICKENS: Your Honor, I submit it is relevant to show how 
both the RFC andthe Trenton Trust Company treated these two loans of 
$2,000,000 each. 

THE COURT: Objection sustained. 

MR. PICKENS: Your Honor, I wish to make an offer of proof 
on that to preserve my record. 

THE COURT: Yes. 

MR. PICKENS: I make a proffer of proof, Your Honor, through 
this witness, that if allowed to testify he would testify that the Trenton 
Trust Company treated the payments of dividends to the RFC on the 

514 preferred stock A for tax purposes during all of the period that 
the loans were outstanding as a deduction, or, in other words, as in- 
terest. 

And I make the further proffer that if he were allowed to testify 
he would testify that the Trenton Trust Company treated the payment of 
dividends to the Chamberlain estate, to the Roebling estate, and to 
Mrs. Roebling and the other stockholders as though they were true 
dividends and did not deduct them as interest on the Federal income tax 
forms that they filed. 

THE COURT: Very well. It is difficult to see how that would 
bind the defendant, however. 

MR. PICKENS: Well, Your Honor, I was offering circumstantial 
evidence as to how the two parties to these two loans treated the trans- 
action after the foreclosure as well as before the foreclosure. 

Q. (By Mr. Pickens) I don't recall whether I asked you this 
question or not, Mr. Whitlock, but can you testify whether or not the 
two $2,000,000 loans, whether they were by loan or purchase of stock, 
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whether the principal amount plus interest or accrued dividends has 
been paid in full? A. The principal amount and the dividends have all 
been paid in full on both items. 
* * * 
515 CROSS EXAMINATION 
BY MR. ESPEY: | 
Q. Referring to this Plaintiff's Exhibit 88, do not the records 
of the Trenton Trust Company show that before February 28, 1942, 
Mrs. Roebling, the plaintiff, owned none of the Trenton Trust Company 
preferred stock A? A. Before February 28, 1942? 
Q. Yes, sir. A. Mrs. Roebling did not own any preferred 
stock A. | 
Q. Now, did not the records of the Trenton Trust Company 
show that the 1934 issue of 100,000 shares of Trenton Trust Company 
preferred stock A was Trentrusco Corporation property? A. That 
stock was issued in the name of Trentrusco Corporation. 
THE COURT: That wasn't quite the question, however. 
THE WITNESS: Will you repeat the question, please ? 
THE COURT: Read the question. | 
(The last question was read by the reporter. ) A. 
Q. (By Mr. Espey) Now, did not that 100,000 shares of Tren- 


Yes. 


ton Trust Company preferred stock A issued in 1934 remain on the 
records of Trenton Trust Company in the name of Trentrusco until 
after February 23, 1940? A. It did except as tothe payment of divi- 


dends. | 
516 Q. Now, did the Trenton Trust Company records show that as 
of May 22, 1940 there were transferred to Director Bedford 4,766 
shares, or do they show that that transfer was to Mrs. Roebling per- 
sonally? A. The transfer on May 22nd, 1940, was to Mr. Bedford. 
Q. And was there a transfer on May 22, 1940 to Mr. Chamber- 
lain, to the Chamberlain estate rather, of 2,383 shares ’ A. That is 


correct. 
Q. And do not the Trenton Trust Company records show that 
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as of May 23, 1940 there were transferred to Mr. Cartlidge 4,766 
shares? A. That is right. 

Q. And do not the records show that as of June 4, 1940 there 
were transferred to Mr. Conner 1,668 shares? A. That is right. 

Q. Now, what do the records show as to who was the transfer- 
ror of that stock to those four parties? A. May I refer to another 
record here? 

THE COURT: Yes. 

Q. (By Mr. Espey) Yes, sir. A. The Bruce Bedford stock 
was transferred to Mary G. Roebling on May 23rd, 1940. 

Q. Who was the transferror to those four parties, Bedford, 
Chamberlain, Cartlidge and Conner? A. Who was the transferror ? 
The Reconstruction Finance Corporation was the transferror to those 

517 four individuals. 

Q. Now, when were those original 100,000 shares of preferred 
stock A transferred from the name of Trentrusco to the Reconstruction 
Finance Corporation? A. On May 22nd, 1940. 

Q. You mean to say that the original 100,000 shares of Trenton 
Trust Company preferred stock A was not transferred from Trentrusco 
to Reconstruction Finance Corporation until May 22, 1940? A. That 
is right. 

Q. Now, were not the Bedford, Cartlidge and Conner certifi- 
cates covering those shares of stock transferred to Mrs. Roebling on 
the same day that they were put in the name of Messrs. Bedford, Cart- 
lidge and Conner? A. The Bedford stock on my records were trans- 
ferred into his name on May 22nd, 1940; and transferred out of his 
name to Mary G. Roebling on May 23rd, 1940. 

Q. What was the case with respect to the Cartlidge shares? 


A. The Reconstruction Finance Corporation transfer to Cartlidge was 


on May 23rd, 3940, and it was transferred from Cartlidge to Mary G. 
Roebling on May 23rd, 1940. : 

Q. Now were each of those transferred for 4,766 shares? 
A. That is right. 


| 
| 
| 
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Q. Now, what was the date that the Conner 1 , 668 shares were 
transferred into his name? A. The John G. Conner stock was trans- 
518 ferred into his name on June 4th, 1940. | 
Q. And when were they transferred into Mrs. ins s name? 
A. On June 4, 1940. 
Q. Now, after June 4, 1940, is it not a fact that the holders of 


record of the 1934 issue of Trenton Trust Company preferred stoek 

A were the Chamberlain estate, 2,383 shares; Mrs. Roebling, 11,200 
| 

shares? A. Just a minute. What date did youuse? 


Q. Immediately after June 4, 1940. A. Mrs. Roebling had 


11,200. 
Q. Did not the Chamberlain estate have on and after June 4, 
1940, 2,383 shares? A. On and after May 22nd, 1940, the estate of 
Richard C. Chamberlain, deceased, had 2,383 shares. : 
Q. Now, between June 4th, 1940, and the end of 1941, the 
RFC had in its name, did it not, 86,417 shares? A. That is right. 
Q. Now, according to your records, how long did Mrs. Roeb- 
ling hold the 31,200 shares that she had in her name on and after 
June 4th or 5th, 1940? A. You want to know about these specific 
certificates? I will answer you another way. She released 600 shares 
on November 22, 1940. She released another 100 shares on November 
519 27, 1941. On February 28, 1942 she acquired 1,200 shares 
from the RFC. 
Q. She had released how many shares in 1940 or '41? A. Well, 
by the time, at the end of 1941, she was retaining 10,500 shares out of 
the 11,200. | 
Q. Then she got 1,200? A. That is right. 
Q. That brought her back to 11,700, did it not? iA. That is 


right. 
Q. How long did she hold those? A. Well, she made several 
transfers out of that. | 
Q. All the time she held them did she draw dividends on this 
Trenton Trust Company preferred stock A? A. Any dividends paid 
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during the period that this stock was registered in her name was paid 


to her. 

Q. And, accordingtothis record, as of-- A. However, if I 
may supplement that: There were no dividends paid until December 27, 
1941. 

Q. Doesn't this record show that 70 cents was paid up to and 
as of November 1, 1939? A. This record shows the dividends accrued 
at the rate of 70 cents per share, until January 31, 1940. Payments 
on account of these dividends in arrears were made on several dates. 

Q. Did Mrs. Roebling ever draw dividends on any of the shares 
in her name? A. Yes, sir. 

520 Q. Can you tell from these records, this sheet before you, 
how much she actually received, and when she received it? A. Well, 
I can't give you an informative answer out of it. She received dividends 
at the rate of 70 cents per share on the number of shares registered in 
her name on each of the dates when these dividends were paid. 

Q. Does not this record show that the 85,217 share balance of 
the May 23, 1934\issue, or 1934 issue of the Trenton Trust Company 
preferred stock A, held by RFC after 1942, was retired, as you have 
already testified, I believe, on December 24, 1952? A. It shows the 
85,217 shares were retired on December 24, 1952. 

Q: Now, after the retirement of those shares of stock, how 
many shares of stock of the Trenton Trust Company preferred stock A 
of the 1936 issue did the RFC hold? A. 76,500. 

Q. Now, were not 20,000 shares of those retired, that is, by 
Trenton Trust Company's payment of $20 per share and accrued divi- 
dends, on June 26, 1953? A. That is right. 

Q. And that left the RFC holding 56,500 shares of Trenton Trust 
Company preferred stock A? A. That is right. 

521 Q. Now, is it not a fact that on May 13, 1954, the Trenton 
Trust Company paid off or retired 16,500 shares by paying the RFC 
$20 per share plus accrued dividends for them, the payment for the 
shares being $330,000 and the accrued dividends being $3,652.60? 
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A. That is right. 

Q. Now, is it not a fact that Mrs. Roebling eet pur- 
chased on May 13, 1954, the last 40,000 shares of Trenton Trust 
Company preferred stock A, paying therefor $800,000 sig $8, 854. 80 
accrued dividends? A. That is right. 

Q. Now, it has been testified here that the Trenton Trust Com- 
pany preferred stock A was recapitalized. When was that ? A. Well, 
it was recapitalized by amendment of the charter as of September 9, 
1936. 

Q. Was there any recapitalization along about 1953 or '4, 
when the preferred stock A was retired? A. I don't know of any 
recapitalization, sir. 

Q. Well, now, does Mrs. Roebling still hold in her name any 
of the Trenton Trust Company preferred stock A? A. No, she does 
not now. 

Q. When was the last of it transferred from her name ? A. July 
21st, 1958. | 
Q. Did she receive other stock for it, of the Trenton Trust 
522 Company? A. She received other stock for a portion of pre- 

ferred A stock, standing in her name on that date. | 

Q. Was there some kind of an issue of stock replacing the pre- 
ferred stock A? A. Preferred stock A was exchangeable for common 
stock. | 

Q. And did Mrs. Roebling exchange preferred stock A for 
common stock? A. She exchanged a portion of her preferred stock A 


for common stock. | 


Q. How much did she transfer? A. She exchanged 10,825 


shares of preferred A for 6,185 shares of common, plus a $25 cash 


adjustment. 
Q. When was that? A. July 21st, 1958. 
Q. Was that the last transfer from her name of Trenton Trust 
Company preferred stock A? A. I said that on that same date she 
exchanged part of it for common. 
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Q. What idid she do with the other? A. The other part was 
retired; 10,000 shares were retired on July 21st, 1958. 

Q. What did the Trenton Trust Company pay Mrs. Roebling 
upon the retirement of those shares of preferred stock A? A. Two 
hundred thousand dollars plus accrued dividends to the date of retire- 

523 ment. 

Q. That was at the rate of $20 per share? A. Yes. 

Q. Have iyou any way of tracing what became of the 11,200 
shares that Mrs. Roebling purchased from Directors Bedford, Cart- 
lidge and Conner? A. Well, of the 4,766 shares which she obtained 
from Bedford, they were all converted to common stock. 

Q. By whom? A. By Mrs. Roebling. 

Q. What was the basis on which the preferred stock A was 
converted into common stock? 

I will withdraw that question and ask you this question: 

On the conversion was the preferred stock A of 4,766 shares 


transferred as of a value of $20 per share plus accrued dividends ? 
A. Exchanged at a value of $20 a share and accrued dividends were 


paid. 


Q. Inother words, Mrs. Roebling received other considera- 
tion on the basis that the preferred stock A that she was surrendering 
was worth $20 a share plus accrued dividends? A. Well, she ex- 
changed it on the’ basis of $20 for the exchange and she received the 
accrued dividends the date of the exchange. 

524 Q. Now,/I believe this last testimony was as to the 4,766 
shares received from Bedford? A. That is right. 

Q. Now, will you trace the 4,766 shares received from Cart- 
lidge. A. I will try to, sir. 

Of the 4,766 shares which were transferred from Cartlidge she 
subsequently transferred 100 shares. Do you want the name of these 
transferees ? 

Q. I don't think so at the moment. A. And the remaining 
4,666 shares were exchanged for common stock. 
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Q. On the basis that of $20 per share? A. On the basis of the 
exchange of the preferred stock at $20 per share. | 

Q@. And when was that transfer executed? A. suly 2ist, 1958. 

Q. Was it the same date for the Bedford transfer? A. Yes, sir. 

@. Now will you trace the Conner, 1,668 shares. A. Well, 

600 of those shares were transferred to other individuals. And the 
other 1,068 shares were exchanged for common stock on the same 
basis as the two previous items. | 
Q. That is $20 per share on July 1, 1958? A. July 21, 1958. 
525 Q. I beg your pardon. Is that right? A. That is right. 

Q. And during all the time Mrs. Roebling held any of this pre- 
ferred stock A she received the dividends that are shown on this work 
sheet which is in evidence? A. Any stock that she held in her name on 
the dates of payment indicated in this schedule. 

Q. Were paidto her? A. Were paid to her. | 

Q. Do you have any recollection of making any certification to 
the RFC about those last 40,000 shares of Trenton Trust Company pre- 
ferred stock A? A. DoJ have any recollection of making a certifica- 
tion to the RFC regarding the last 40,000 shares of stock? 

Q. Yes, sir. A. By that, you mean the 40,000 shares that 
Mrs. Roebling purchased from the RFC? 

Q. Yes, sir. A. I don't know what you might refer to by 
certification. I had something to do with the transfer of the funds in 
that connection. | 

Q. I will show you a certificate dated April 29, 1954, which 
purports to bear the manuscript signature "C. R. Whitlock, Secretary," 


and ask you whether that is your genuine signature. 
526 THE COURT: Is that identified? 
MR. ESPEY: Not yet, sir. 
A. This is my signature, yes. 
Q. (By Mr. Espey) Now, will you take time to glance at it. 
A. Yes, sir; I read it. | 
Q. Now, as of April 29, 1954, did you not, Mr. | Whitlock, over 
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your signature, certify to the Reconstruction Finance Corporation as 
follows: 
Whereas, Mary G. Roebling, a director and officer of 
the Trust Company, is desirous of acquiring the remaining 
40,000 shares of preferred stock A with the retirement value 
of $800,000 which will be still owned by the Reconstruction 
Finance Corporation after the retirement of the above-mentioned 
16,500 shares." 
A. Icertified to the resolution of which that is a certified copy, and 
I don't recall the date of my certificate. I assume you read it correctly. 
MR. ESPEY: I now ask that the document that Mr. Whitlock 
just identified as bearing his genuine signature be marked Defendant's 
Exhibit B for identification. 
THE COURT: It will be so marked. 
THE CLERK: Defendant's Exhibit B for identification. 


(Certificate dated April 29, 1954, signed 
‘by Mr. Whitlock, was marked Defendant's 
Exhibit B for identification. ) 


527 Q. (By Mr. Espey) Now I show you a document dated May 14, 
1954, and purporting to bear the manuscript signature of C. R. Whit- 
lock, Vice President, and ask you whether or not that is your signature. 
A. That letter bearing my signature. 

MR. ESPEY: I ask that this letter be marked Defendant's 
Exhibit C for identification. 
THE CLERK: Defendant's Exhibit C for identification. 


(Letter dated May 14, 1954 of Mr. Whit- 
lock was marked Defendant's Exhibit C 
for identification.) 


BY MR. ESPEY: 
Q. Did you not in this letter of May 14, 1954, on the letterhead 


of the Trenton Trust Company and over your signature as Vice Presi- 


dent, inform the Reconstruction Finance Corporation as follows: And 
I quote. 
"We are pleased to advise that both the retirement and 
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the purchase by Mrs. Roebling were completed as of May 13, 1954." 
A. Yes, sir. 
* cs * 
REDIRECT EXAMINATION 
BY MR. PICKENS: | 
Q. Mr. Whitlock, I show you Plaintiff's Exhibit 80 and Plain- 
tiff's Exhibit 81, which have been admitted in evidence, and ask you to 
read them, to yourself (handing the exhibits). A. (Having read) 
Yes, sir. | 
Q. Is that your signature that appears at the bottom of the 


page? A. Itis. 
Q. C. R. Whitlock, Secretary? A. Yes, sir. 
Q. I ask you if you ever transmitted these two documents , 
Plaintiff's Exhibits 80 and 81, to any officer or representative of the 
RFC. A. I delivered those two certified copies to Verner C. Boggs 
of the RFC in Trenton, New Jersey, on May 28th, the date of that cer- 
tificate. | 
Q. And how did you transmit them to him? A. Handed them to 


him in person. 

Q. You testified in answer to Mr. Espey's question I think to 
the effect that during this period Mrs. Roebling was receiving dividends 

529 when paid by the Trenton Trust Company. A. Yes. 

Q. Was the RFC also receiving dividends during that period ? 
A. Each of these kinds of dividends were paid at the same time. 

Q. And the other stockholders were receiving dividends also? 
A. That is right. | 

MR. PICKENS: I have no further questions. 

RECROSS EXAMINATION 

BY MR. ESPEY: | 

Q. Mr. Whitlock, in connection with your previous testimony 
that you were, in addition to being Secretary of the Trenton Trust 
Company, also Secretary of Trentrusco Corporation, I ask you whether 
or not Trentrusco made resolutions on or about May 16, 1940 similar 
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to those which you have just testified to, namely, Plaintiff's Exhibit 
80 and Plaintiff's;Exhibit 81. A. Yes, these are the two I just said 
I gave to Mr. Boggs. 

Q. I show them to you (handing). A. I cannot tell you, unless 
I may refer to the Trentrusco minutes. 

Q. Arethey here? A. They are in the other room. 

530 MR. ESPEY: May he refer to them, Your Honor? 

THE COURT: Yes, he may. 

THE WITNESS (having returned to courtroom with minute book): 
That was May 23, 1940? 

BY MR. ESPEY: 

Q. On or about May 16, 1940. A. No similar action was taken 
by the Trentrusco Corporation. 

Q. Was not the original 100,000 shares of Trenton Trust Com- 
pany stock "a" as\of May 16, 1940 still inthename of Trentrusco? 

A. Yes, they were in the name of Trentrusco Corporation as of 
May 16, 1940. They were registered in the name of Trentrusco Cor- 
poration. 

Q. Now--with Your Honor's permission--in your previous tes- 
timony you said that you were Secretary of Trentrusco during the term 
of its whole existence. Please state the dates of the beginning and end 
of that existence.| A. Well, perhaps I testified to that incorrectly, 
because this was a preceding corporation that was used for this purpose. 
And if that is the point you have in mind, I suppose you would like me 
to tell you when I was elected Secretary. 

Q. No, Iam not going to quibble over the exact time you were 


531 elected. I want to know when Trentrusco was formed and when 


it went out of existence. A. The first minute of the Trentrusco Cor- 
poration was December 18, 1924. 

Q. And it\was in existence, then, in May 1934 when the original 
Trentrusco $2,000,000 obligation or note to RFC was executed, was it 
not? A. Yes, it was in existence when the original note was executed. 

Q. Is there any resolution there by which the corporation 
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authorized the issuance of its $2,000,000 obligation to RFC of May 23, 
1940, collateralized with the original 100,000 shares of Trenton Trust 
Company preferred stock "A" and the approximately $500,000 of the 
so-called slow assets that came over from the trustees? | A. I find 
532 a minute here of a special meeting of the directors of the 

Trentrusco Corporation on March 5, 1934, which was for that purpose. 
It is rather a lengthy resolution. | 

Q. Did that resolution authorize the issuance of that $2,000 ,000 
obligation to RFC which was dated May 23, 1934, and its/collateraliza- 
tion with 100,000 shares of Trenton Trust Company preferred stock 
"A" and $500,000 worth of the so-called slow assets whith came over 
from the trustees? A. This authorized the officers "to subscribe to 
and pay par and accrued dividends, if any, for $2,000,000.00 (or such 
portion thereof as may be allotted to them) of the Class '\A" preferred 
stock of the Trenton Trust Company." | 

And it authorized the officers, in the name of and! on behalf of 
the corporation, "to execute and deliver to the Reconstruction Finance 


Corporation, in the form required by such Corporation, the following 


documents: 
"(a) Application for a loan or loans, the total thereof not 
to exceed in principal amount $2,000,000.00, maturing upon 
such date or dates and bearing interest at such rate or rates as 
may be prescribed by the Board of Directors of the Reconstruc- 
tion Finance Corporation; | 
"(b) Applications for any renewals or extensions of all 
or any part of such loan or loans and of any other|loans, hither- 
to or hereafter made by the said Reconstruction Finance Corpora- 
tion to this corporation; | 
"(c) The promissory note or notes of this corporation 
evidencing such loan or loans or any renewals or extensions 
thereof; and | 
"(d) Any other instruments or agreements of this corp- 
oration which may be required by the said Reconstruction 
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Finance Corporation in connection with such loans, renewals 
and extensions. Said officers in their discretion may accept 
any such loan or loans in installments and give one or more 
notes of this corporation therefor, and may receive and indorse 
in the name of this corporation any checks or drafts represent- 
ing such installments. 

(2) Further Resolved, that the aforesaid officers"-- 
which I didn't mention at the time. They were Mr. Voorhees, Presi- 
dent; Whitlock, Secretary-- 

"and Richard C. Chamberlain, Vice President, and W. H. 
Bloor, Assistant Secretary-Treasurer, or any one of them 


or their duly elected or appointed successors in office, be and 


they are hereby authorized and empowered to do any acts, in- 

cluding but not limited to the pledge or hypothecation from time 

to time with the said Reconstruction Finance Corporation of any 
assets of this corporation to secure such loans, renewals and 
extensions, and to execute any instruments or agreements, in 
the name and on behalf of this corporation and under its corpor- 
ate seal or otherwise, deemed necessary or proper by the Re- 
construction Finance Corporation in respect of the collateral 
securing any indebtedness of this corporation. 

(3) Further Resolved, that any indebtedness hereto- 
fore contracted and any contracts or agreements heretofore 
made with the Reconstruction Finance Corporation on behalf of 
this corporation, and all acts of officers or agents of this 
corporation in connection with said indebtedness or said con- 
tracts or agreements, are hereby ratified and confirmed." 

Q. Is there any note there-- 

MR. PICKENS: May it please Your Honor, I don't wish to ob- 
ject to his cross-examination. But it seems to me that we are going 
into collateral issues that were not gone into on direct; and, as far as 
I know, these issues have never been disputed. 

If Your Honor thinks it is proper cross-examination, I don't 
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have any objection. But it seems to me it is a lot of extraneous matter. 
MR. ESPEY: I will ask one further question, and I think I will 

stop. 


BY MR. ESPEY: 
Q. When did the term of the existence of Trentrusco cease? 
535 A. Ican't tell you the exact date. It would be by/statute, be- 
cause the 1940 and subsequent corporation taxes due the State of New 
Jersey were not paid, as a result of which default the corporation would 
be restrained in due course from the exercise of any franchise or the 
transaction of any business. I can't tell you the exact date of that. 


Q. But the corporation was in existence, was it not, on Febru- 
ary 23, 1940? A. It was. | 

Q. Are you able to say how long after that it was in existence ? 
A. Well, I would say that on October 21, 1940 I made this notation, 
that the nominal remaining assets of the corporation should be disposed 
of, and that the 1940 and subsequent corporation taxes due the State of 
New Jersey should not be paid. 

Q. Do you know when the 1940 taxes on the coxparation laid by 
New Jersey were payable? A. I can only guess. I don' t know whether 
one of these men may be able to help me. | 

MR. ESPEY: No further questions. 

MR. PICKENS: I have just one or two questions. | 

FURTHER REDIRECT EXAMINATION | 

BY MR. PICKENS: | 

Q. During all this period, who owned the stock of Trentrusco? 
Or let me pinpoint it on February 23, 1940. A. Ican tell you pretty 


accurately. 


Q. At the time of the foreclosure, who owned the stock? 
A. Ican only give you a personal answer. Of the 5,000 shares, 4,990 
were owned by Richard C. Chamberlain, Nelson L. Petty and W. H. 
Bloor, Trustees. The other 10 shares were owned by individuals, for 


qualifying purposes. | 
Q. At any time prior to this had the shares been owned by the 
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Trenton Trust Company? A. Not from 1934 or subsequently. 

Q. When you say 1934, is that the time of the first loan? 
A. Yes. 

Q. At that time, at the time of the first loan in 1934, was it 
an active or an inactive corporation? A. It was an inactive corpora- 
tion until it was activated for this purpose. 

MR. PICKENS: That is all I have. 

FURTHER RECROSS EXAMINATION 

BY MR. ESPEY: 

Q. Who did you testify were the holders of those 5,000 shares 
of stock? A. I said that 4,990 shares were registered in the name of 

537 Richard C. Chamberlain, Nelson L. Petty and W. H. Bloor, 
Trustees. AndIam reading that from a list of October 12, 1939. 

Q. Now was this corporation in existence through June 1940? 
A. Was this corporation in existence in June 1940? Yes. 

MR. ESPEY: No further questions. 

FURTHER REDIRECT EXAMINATION 

BY MR. PICKENS: 

Q. Ifyou know, who were these three trustees holding these 
shares for? A. These three gentlemen were holding these shares, 
along with certain other assets, for people that we refer to as the 
directors, relating to the directors' notes. 

Q. Those'six director notemakers? A. Yes. 

Q. Would that be Mr. Siegfried Roebling originally? A. That 
would be Mr. Bedford and Mr. Conner and Mr. Cartlidge and Mr. 
Chamberlain and Mr. Voorhees and Mr. Roebling. 

* * * 

538 WILLIAM ENOS WETZEL, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. PICKENS: 

Q. Would you state your full name, please, sir. A. William 
Enos Wetzel. 
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Q. And your business address, Mr. Wetzel? A. My business 
address is One West State Street, Trenton. | 
Q. And would you tell the Court your occupation and profes- 
sion? A. Iam in the investment business--investment broker and 
investment counselor--and have been for many years. | 
Q. Are you registered with the Securities and Exchange Com- 
mission in any capacity? A. My firm is registered. My firm is W. 
E. Wetzel and Company, and we are registered with the Securities 
and Exchange Commission, both as broker dealers and as investment 
advisors. 
Q. How long have you been in the investment business, sir? 
A. Nearly 38 years, since February 1922. 
539 Q. How long has your company, W. E. Wetzel abd Company, 
been in existence? A. Since 1938. 
Q. And prior to that time with whom were you associated? 
A. Just prior to that time I was President of the First National Com- 
pany of Trenton. Prior to that, in 1928, I was a partner of Edward C. 
Rose and Company of Trenton. 
Q. In what business was Edward C. Rose and Company engaged? 
A. Investment brokers, security dealers. 
Q. And the First National Company of Trenton?; A. The same. 
Q. Are you a member of any professional society ? A. Iper- 
sonally am a member of the Investment Analysts Society of New York 
City. | 
Q. And is your firm members of any dealers' association or 


society? A. Yes; we are members of the National Association of 

Security Dealers, and the Investment Bankers Association of America. 
Q. Have you acted in any other capacity other than as a dealer- 

broker or as an investment advisor? A. For three or four or five 


years I was engaged as investment advisor to the Treasurer of the State 
of New Jersey with respect to their sinking funds. | 

540 I have frequently been engaged by estates and other persons for 
the determination of value of stocks of closed companies in 
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estate and tax matters. 

We have been engaged more recently in connection with serving, 
on different occasions, in the analysis of bank mergers and banking 
problems relating to the stock investments of banks. 

Q. Does your firm handle or specialize in bank stocks? A. In 
the local Trenton market we are I guess the only ones, and we have 
always engaged in'making a market and dealing in the local bank stocks 
for our own account as dealers and also as brokers and also in the 
capacity of investment advisors. We have requently recommended or 
not recommended, sometimes, bank stocks for investment purposes. 

Q. You stated that you are an investment advisor and that you 
are so registered with the Securities and Exchange Commission. 

Could you tell us the approximate value of the investments under the 
direct supervision of your company? A. The last tally I made of it 
with respect to the investments with which we have a continuing super- 
visory service, for which we are paid a continuing fee--that has nothing 
to do with the accounts as to which we may occasionally give advice-- 
the ones for which we are primarily responsible total somewhere be- 
tween $15,000,000 and $20,000,000. 

541 Q. Now I believe you testified you have dealt in stocks of the 
banks in Trenton, New Jersey. Have you dealt in stocks, bank stocks, 
in the general area of northern New Jersey? A. Well, we have always 
been familiar and could readily quote and have knowledge of the stocks 
in Newark and north Jersey--Philadelphia and New York, as a matter 
of fact. 

Q. Are you familiar with the market value of the various stocks 


of the Trenton banks during the period, say, January 1, 1939 to Janu- 
ary 1, 1941, during the years 1939 and 1940? A. Yes. 

Q. Are you familiar with the market value of the stocks of the 
Trenton Trust Company during the calendar years 1939 and1940? 
4. With respect to the common stock, I could readily quote a market 
that existed at that time, of which there are records of sale. . 

With respect to the preferred "A" stock, it would be impossible 
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to do that, in the sense of giving a record or quotation on) sale. It was, 
as you all know, a closely held stock and did not have a publicly quoted 
market. So that all I could do with respect to that would be to render 
an expert judgment or opinion, to state a price at which I] would have 
thought it would have sold under normal conditions, namely , what its 

542 investment value would be as of the date in question. I would 
feel I was entirely qualified to do that. | 
Q. Now do you recall the retirement value of the preferred IVAN" 
stock? A. The retirement value of the preferred "A" stock was $20 
a share. i 
Q. And do you recall what the par value was ? A. The par 
value was $12 a share. 
I am wrong about that. The par value was $6 a share. 
Q. Now you have testified that you have an opinion as to the 
value, as to the market value, of the preferred "A" stock of the Trent- 


on Trust Company during this period 1939-1940. I will ask you, with 
relation to the par value of the preferred stock "A" of the Trenton Trust 


Company, in your opinion what was the market value of the preferred 
"A" stock during this period 1939-1940? | 

MR. ESPEY: I object. As I understood this witness’ testimony, 
he testified that the stock was closely held and was not sold. That 


means apparently that it was never on the market, which testimony in 
| 


this case shows. I respectfully submit that this gentleman is in no 
position to testify as an expert as to its market value, because if there 
had not been any sales for it, there can be no market value. 
MR. PICKENS: Your Honor, he has testified he is familiar 
543 with the bank stocks in Trenton during this period. He has 
testified he is familiar with the common and other stocks) of the Trenton 
Trust Company during this period. I think I have qualified him as an 
outstanding investment advisor. | 
He has testified he has an opinion as to the market value of the 
preferred stock "A" of the Trenton Trust Company. Andjirrespective 


of the question whether or not it was closely held, or whether there 
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were few or no sales, I submit that as an expert investment advisor 


his opinion as to the value of the Trenton Trust Company stock, pre- 
ferred "A" stock, during this period is admissible and competent 
evidence. 

THE COURT: Objection sustained. 

BY MR. PICKENS: 

Q. Mr. Wetzel, do you know what the book value of the pre- 
ferred stock "A" of the Trenton Trust Company was during this period? 
A. It was twelve dollars and a few cents a share--12 dollars and 47 
or 49 cents. 

Q. Mr. Wetzel, do you have an opinion as to what a prudent 
investor would have paid for shares of preferred stock "A" of the 
Trenton Trust Company during this period 1939-1940? 

MR. ESPEY: I object. I believe that to be pure speculation, 
Your Honor. 

THE COURT: Sustained. 

544 BY MR. PICKENS: 

Q. In your opinion as an investment advisor, Mr. Wetzel, does 
the book value of a stock have any relation to the actual market of the 
stock? A. The book value of the stock has little and sometimes no 
relationtothe market value. 

Q. Can you explain the basis for your opinion? A. Yes. The 
investment value of a stock--that which a willing buyer would pay a 
willing seller and neither of them under compulsion to act, each of 
them with the same knowledge of the circumstances and facts--that 
value is dependent upon many factors, some of them tangible, most of 
them intangible. I would probably be here too long to tell you what all 
those factors are. 

Definitely the book value is of the least significance. The pros- 
pects of the company, its management, its possibility of growth, the 
return--now or prospective return, the extent of control the investment 
carries with it, the marketability--which is an extremely important 
factor, one that is frequently overlooked; and in this it would 


be very adverse to the value of this stock. 
* * * * 
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545 A. To continue, the book value can be of some significance 
when you are determining what a person would pay for a stock that is 
immediately susceptible to liquidation, for cash control, where you can 
see in a reasonably short period that this operation, this company, 
will be liquidated, and it will pay out so much to the stockholders-- 
presuming the assets are all liquid. And they, in turn, are easily 


valued. 

So that you can get what is really the unique situation where 
the book value has significance. But as far as the analysis of stock 
value is concerned, in determining the value, such as you have here, it 
definitely is of little significance. 

Q. Do you have any concrete examples on which you are basing 
your opinion? A. Well, I could cite many examples. I could cite 
examples of many stocks that did sell at many times the |book value, 
which would indicate of itself how little significance the book value is. 

I do have a list of stocks here that at this date, as of this date or as of 
this time, were selling for only a fraction of their book talue. 

546 MR. ESPEY: May it please Your Honor, I think the values as 
of today are so remote from 1940 as to have no probative value. 

THE WITNESS: I did not mean this date, today. |I meant the 
date which we are discussing. That day is that which I am referring to. 
Iam not referring to today's values. 

MR. PICKENS: Your Honor, I am offering this testimony on 
the question of consideration on this contract, because I understand my 
brother Espey has contended that the value of this stock was approxi- 
mately twelve dollars and a half, and that Mrs. Roebling only paid six. 
So that I think this is competent evidence at least as to how you would 
arrive at the fair market value at that time. 

THE COURT: I think you had better restate your question now. 
I think we have all forgotten it. | 
BY MR. PICKENS: 
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Q. Ihad previously asked you, Mr. Wetzel, the basis of 
your opinion, as to whether or not book value had any relation or 
bearing on the true market value of a stock. And I then asked you if 
you could give us any concrete examples of stocks during this period, 
which formed the basis of your opinion. A. I said that I can. 

547 MR. ESPEY: May it please Your Honor, without further exa- 
mination to ascertain the fact that these particular stocks the gentle- 
man has in mind actually had some activity in the market, I don't think 
the question is proper at this time. And even if these other stocks did 
have some activity, I don't think they are any standard by which to 
judge the preferred stock ''A" which had no activity whatsoever in the 
market. 

THE COURT: Objection sustained. 

BY MR. PICKENS: 

Q. Could you state the effect on the value of a stock of default 
in the payment of dividends over a period of two or three years? 
A. It would have an adverse effect. 

Q. Could you state the effect on the value of a stock of disputes 
among the management, among the top management, of a corporation? 

MR. ESPEY: May it please the Court, I think we are getting 
into the realm of speculation here. I may be in error. 

THE COURT: Yes; I don't think that is based upon any evidence 
heretofore heard. 

MR. PICKENS: Your Honor, there has been of course a great 
deal of testimony about the dissension among the board of directors 
of the Trenton Trust Company. 

548 THE COURT: He would have to know what that dissension was 

and how serious it was. 

Objection sustained. 

MR, PICKENS: Your Honor, to preserve the record I would 
like to make two offers of proof, if I might, as this time. 

THE COURT: Yes. The Court thinks to inquire as you have just 
now done it would have to be by way of a hypothetical question in which 
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you would state evidence that has gone before the Court. 


You may make your offer of proof. 
MR. PICKENS: Thank you, Your Honor. 
* * * 

549 BY MR, PICKENS: 
Q. Mr. Wetzel, Iam going to ask you to listen closely, as I 


want to read you a hypothetical question. 
Now, assume the following facts: 
Assuming, one, ‘a banking corporation in the City of Trenton, 
New Jersey, as of May 1940, with a capital structure of (a) 199,000 
shares of preferred Stock A, all of which are owned by the Reconstruc- 
tion Finance Corporation, which have a par value of $6.00 a share, and 
a retirement value of $20.00 a share, with a then dividend rate of three 


per cent on its retirement value, and with dividends in default from 

February 1, 1938; (b) 20,000 shares of Preferred Stock B, with a par 

value of $20.00 a share, and a retirement value of $100 a share; 

(c) 28,000 shares of common stock with a par value of $10.00 a share. 

Assuming further that the Preferred Stock A had a book value 

at that time of approximately $12.50 a share; and assume further that 
550 forty per cent of the then total deposits were in public funds, 

largely of the State of New Jersey. Assume further that | here was 


considerable dissension in the management of the banking corporation 
at that time. Assume further that as of May 1940, no shares of Pre- 
ferred Stock A had ever been sold or made available for sale, and that 
the Reconstruction Finance Corporation then made available 11,200 
shares of Preferred Stock A to three individuals. 
Assuming all those facts, can you give an opinion/as to the fair 
value of the 11,200 shares of Preferred Stock A then being made avail- 
able by the Reconstruction Finance Corporation ? 
MR. ESPEY: Object, Your Honor. One, the question does not 
show that the three individuals were directors of the corporation; two, 
the question does not include any proper statement of the assets and 
liabilities of the corporation and, therefore, I think 
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the question is deficient. 

MR. PICKENS: Your Honor, to take his last objection first, the 
question of assets, liabilities and net worth is taken care of by the 
assumption of the! book value of the stock at that time of $12.50. 

As to the fact that-- 

THE COURT: How is that? Why do you say that? 

MR. PICKENS: Well, I say that because the assets over lia- 
bilities equal the net worth and the net worth of the banking corporation 

551 is equal to approximately, as of that date, $12.50 per share on 
the 199,000 shares of Preferred Stock A ? 

THE COURT: I think I heard the witness say that you can't 
count on book value. It has no real value. 

MR. PICKENS: I believe his testimony was there is no relation- 
ship between or very little relationship between book value and fair 
value; but the book value of the shares-- 

THE COURT: This witness hasn't said that, and I don't think 
any witness has said it. 

MR, PICKENS: I didn't understand you. I must have misunder- 
stood Your Honor. 

THE COURT: You said the book value and fair value are the 
same thing. 

MR. PICKENS: No. I said, Your Honor, that this witness, I 


believe, testified there was very little relationship between book value 


and fair value. 

THE COURT: That is right. 

MR. PICKENS: But when I said that the Preferred A shares 
had a book value of $12.50, to me that means that after you subtract 
the liabilities from the assets, you have a net worth which would be 
$12.50 times the 199,000 shares of Preferred A Stock. 

THE COURT: No witness has said that. 

MR. ESPEY: I would like to suggest a correction. I think the 

552 witness said that book value had very little effect or relation to 
market value. 
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THE COURT: That is the way I recall it. 

MR. ESPEY: Not fair value. 

THE COURT: Objection sustained. 

MR. PICKENS: All right. You are sustaining his) objection on 
the ground that we haven't taken care of the assets and liabilities in the 
hypothetical question ? 

THE COURT: Iam sustaining the objection the way counsel 
stated it. 

MR. PICKENS: May I have one moment, Your Honor? 

THE COURT: Yes. | 

MR. ESPEY: May it please the Court, we might shorten this if 
we knew precisely what counsel was attempting to do. If you look at 
Paragraph 17(B) of the complaint-- | 
THE COURT: What number? | 
MR. ESPEY: Paragraph 17(B), we find this allegation: 

"Although these shares then had no market value and 


their asset or book value was substantially impaired, the shares 
of Directors Bedford, Conner and Cartlidge were purchased by 
the Plaintiff." | 


Now, I don't see how they could have any market value if they 
| 


had never been put on the market and never sold on the market. 
553 MR. PICKENS: My question was, fair value. | 
MR. ESPEY: And the allegation is "had no market value and 
their asset or book value was substantially impaired." | 
It has been admitted that the book value was $12.50 a share, 
approximately. : 
MR. PICKENS: As I understand, the Defendant's contention was 


that the book value of $12.50-- | 


THE COURT: We haven't heard from the Defendant yet, have 
we? | 

MR. PICKENS: Well, I am assuming the facts that he has stated 
in his trial brief and his cross examination of Mr. Wharton, Your 


Honor. 
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I wish to rephrase my hypothetical question, Your Honor. 

THE COURT: Very well. 

BY MR. PICKENS: 

Q. Mr. Wetzel, I would like to have you assume the following 
facts: 

Assume a banking corporation in the City of Trenton, New Jer- 
sey, as of May 1940, with a capital structure of 199,000 shares of Pre- 
ferred Stock A, all of which were owned by the Reconstruction Finance 
Corporation, and which had a par value of $6.00 a share, and a retire- 
ment value of $20.00 a share, with a then dividend rate of three per 
cent on its retirement value, and with dividends in default from Febru- 
ary 1, 1938, 20,000 shares of Preferred Stock B with a retirement 

554 value of $100 a share, 28,000 shares of common stock with a 
par value of $10.00 a share. 

Assume further that the Preferred Stock A had a book value at 
that time of approximately $12.50 a share. Assume further that the 
banking corporation had total assets of approximately $29,950,000, 
total liabilities of approximately $27,460,000, that its capital account 
was $1,874,000, ‘its surplus was $340,000, that its undivided profits 
was approximately $23,440, and that its reserves approximately 
$249 ,500, that its total liabilities and capital account was approximately 
$29 ,950,000. 

Assuming further that forty per cent of the then total deposits 
were in public funds, largely of the State of New Jersey. Assume 
further that there was considerable dissension in the management of 
the banking corporation at that time. And assume further that as of 
May 1940, no shares of Preferred Stock A had ever been sold or made 


available for sale, and that the Reconstruction Finance Corporation 
then made available J1,200 shares of Preferred Stock A to three direc- 
tors of the banking corporation. 
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Can you give an opinion as to the fair value of the,11,200 shares 

of Preferred Stock A then being made available by the Reconstruction 
Finance Corporation? | 
MR. ESPEY: May it please the Court-- 
THE WITNESS: I can. 

555 MR. ESPEY: --I wish to object on the ground that I don't see 

that that is an issue in this case. I may be in error. The allegation 
in the complaint is that although these shares then had no market value 
and their asset or book value was substantially impaired, Plaintiff 
bought them. | 
Now, in view of the fact that they have never been sold, I have, 


in all reason, to concede there was no market value. The book value 


has been stated to be $12.50; the par value was $6.00. | 


I just don't see the competency, relevancy or materiality of this 


fair value to the case. I may be in error. | 
THE COURT: I don't know what fair value is. I have often 


heard "fair market value," but I have never heard of “fair value." I 
don't know what it is. | 

MR. PICKENS: Well, if there were a market forthe stock, I 
suppose fair market value and fair value would be the same. 

Now, I believe the witness has defined fair value as what a will- 
ing buyer-- | 
THE COURT: No. That is a fair market value, I believe you 
said. 

THE WITNESS: May I speak? | 

THE COURT: Yes. 

THE WITNESS: I think the question is to determine what in my 
opinion would be its fair marketable value if it had been offered publicly 
for sale. That is the definition I am thinking about that is before us. I 

556 think that is a question that is ordinarily asked an expert witness. 


MR. ESPEY: In order to save time, Your Honor; subject to my 
objections that it has no relevancy, competency or materiality to the 
Plaintiff's alleged contract of May 20, 1940, or to support any of her 
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claims, I suggest Your Honor take the answer for what it is worth. 

THE COURT: The Court will take the suggestion. 

MR. PICKENS: Thank you, Your Honor. 

THE COURT: The answer may be taken. 

BY MR. PICKENS: 

Q. What is your opinion as to the fair value of such shares at 
that time, as of May 1940? A. It is my opinion that the shares in 
question, related to your question, had a value as of that date of not 


more than $6.00 a share in any event. 
Q. And upon what do you base your opinion, sir? A. Ibase my 
opinion on a number of factors as to which I will endeavor to be as brief 


as possible. 

THE COURT: Now, he has to base them upon the elements of 
your question. 

MR. PICKENS: That is correct, Your Honor. But it is not 
my understanding that he is going to testify to other factors. 

THE COURT: Well, let that be understood. It must be based 

557 solely upon your experience and upon the facts as stated in the 
question. 

THE WITNESS: May I ask a question? 

THE COURT: Yes. 

THE WITNESS: May I state that my opinion would be based upon 
conditions that existed at the time to which the question is related? 

THE COURT: That wasn't included in the question. 

THE WITNESS: Well, his question-- 

THE COURT: As far as the question is concerned, conditions 
may have been very good or very bad. You are not supplied with that 
information. 

I think maybe counsel might agree that that element should be 
included in the question. 

MR. ESPEY: Would you restate that again, Your Honor? 

THE COURT: The witness wants to take into account the general 
condition in the country. 
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| 
MR. ESPEY: Subject to my reservations of objections , I have 


no objection to Your Honor taking the answer. 
THE COURT: All right. Go ahead. Take that into account 
according to your own experience. | 
THE WITNESS: I shan't give you a history of conditions as 
existed then. I will be as brief as I can. 
THE COURT: No, no. | 
THE WITNESS: I beg your pardon. 
THE COURT: You are just asked for your opinion. 
THE WITNESS: All right. 
My opinion is based on world and national economiic conditions 
that then existed. Recalling the effect, the depressing effect of World 
War IL, which had just started, was deflationary, not inflationary. 
Recalling that interest rates at that time were extremely|low, making 
it difficult for banks to earn a return on their net worth. | Recalling, 
too, that conditions in Trenton were particularly bad and adverse to 
investment in bank stocks, that banks in the area had been in disrepute , 
had had much difficulty during the years just preceding this time, and 
that the climate for investment in bank stocks was wholly unfavorable. 
Recalling the fact that, as was stated in the question, the capital re- 
quirements of the bank were such as to preclude an early retirement 
of this preferred stock. Recalling that a far too large proportion of the 
bank's deposits were in public funds, particularly the funds of the 
State of New Jersey, which were susceptible to fast withdrawal and 


movement from one bank to another, this being an extremely adverse 
factor investmentwise. Recalling that the question stated the number 
of shares involved that had not been theretofore publicly offered, noting 
that fact, that the investment lacked marketability, a very important 
factor in determining investment values. Recalling the fact that this 
was preferred stock and, as such, I would say, was neither fish nor. 
559 fowl, was neither a highgrade bond investment nor was it an 
equity investment carrying unlimited voting rights that ordinarily go 
with an equity investment. Recalling the conditions that were then so 
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well known, as related in the question, the dissension of the manage- 
ment, the lack of leadership that the bank then had. Recalling all 
those things, I repeat that it is my judgment that a fair market value 
or an investment value, as you may define it, would under no circum- 
stances have been higher than $6.00 a share. 

THE COURT: The next question now. 

MR. PICKENS: Thank you. 

Your witness, Mr. Espey. 

CROSS EXAMINATION 

BY MR. ESPEY: 

Q. Mr. Wetzel, did I understand you to give your opinion that 
these shares were worth $6.00 a share? A. No, sir. My statement 
was that in no event did the stock have a value of more than $6.00 a 
share. 

May I amplify that ? 

Q. Was not your first response to Mr. Pickens' question a 
statement that in your opinion the shares had a value of $6.00 per 
share? A. I don't think so. I think he recalled that the par value of 

560 stock was $6.00 a share, and he asked my opinion. 

THE COURT: Mr. Espey, the Court thinks that in each instance, 
the witness has said, not more than $6.00. That is my recollection. 

BY MR. ESPEY: 

Q. And did you make some comment a few moments ago about 
poor leadership in the bank? A. Yes. May I repeat what I said? 

Q. Yes, sir. I would like to hear it again. A. Recalling that 
at that time the leadership in the bank was not highly regarded in the 


community of Trenton, which has that--in other words, management 
has a direct-- 


THE COURT: That isn't anything that you can add to the ques- 


tion. 
THE WITNESS: Very good. 
BY MR. ESPEY: + 
Q. You are speaking now of the period of about May 1940? 
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A. That is correct. 

Q. Would it make any difference in your opinion if the Plaintiff 
here, Mrs. Mary G. Roebling, was the president of the Trenton Trust 
Company in May 1940? A. Well, I shan't quite change the answer to 
my question. I can't tell you precisely when Mrs. Roebling became 
the president of the bank. I didn't think she was president of the bank 

561 in May 1940. 
Q. Assuming that she was, would that make any difference in 


your answer? A. I didn't know Mrs. Roebling then as well as I know 
her now. | 
THE COURT: Answer this question now. 

THE WITNESS: Will you restate your question? 
BY MR, ESPEY: 

Q. I say, assuming that Mrs. Mary G. Roebling, the Plaintiff 


here, was the president of the Trenton Trust Company in ‘May 1940, 


would that make any difference in your answer? A. I would like to 
know, too--you have advised me of that--how long had she been presi- 
dent at that time? | 
THE COURT: Oh, no. Well, do you want to add that? 
MR. ESPEY: I will add it. 
BY MR. ESPEY: | 
Q. Assuming that Mrs. Roebling had been president of the 
Trenton Trust Company from July 1939 on through May 1940. A. Bear- 
ing in mind that my-- 
THE COURT: Let's have your answer first, and then, if you 
want to explain, you may. 
THE WITNESS: No, that would make no difference. If we are 
talking about a value of the stock in May 1940-- 
MR. ESPEY: 
Q. That is correct. A. If she had been president , as you say-- 
562 and I don't question--from January '39--is that the date you 
said? 
Q. From July 1939. A. --July 1939 to May 1940, that would 
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have no bearing.: That wouldn't change my answer to the question. 

THE COURT: Next question now. 

MR. ESPEY: Yes, sir. 

I don't think I will pursue it any further, Your Honor. 

THE COURT: Mr. Pickens, do you have anything else? 

REDIRECT EXAMINATION 

BY MR. PICKENS: 

Q. Do you know who had active management of the bank during 
this period that Mr. Espey questioned you about? A. The period I am 
thinking about is the period of the late thirties, leading to 1940. I 
know who was president of the bank during those periods. 

Q. Do you know who was active in the management of the bank 
at that time? A. I think Eugene Fountain was. 

RECROSS EXAMINATION 

BY MR. ESPEY: 

Q. Do you know what position he held? A. Well, from what 
you have told me, I, apparently, didn't. I thought he was president, 
but I may be wrong. 

563 Q. Who was president in the late thirties? A. I just said, I 
thought Eugene Fountain was. I may be wrong in that. I don't know. 

MR. ESPEY: No further questions. 

MR. PICKENS: Do you know who was executive vice president ? 

MR. ESPEY: I object, Your Honor. 

THE COURT: Sustained. 

You may step out. 

* * * 

564 CARLISLE R. WHITLOCK 
was recalled as a witness and, having been previously duly sworn, was 
examined and testified further as follows: 
| FURTHER RECROSS EXAMINATION 
BY MR. ESPEY: 
Q. Mr. Whitlock, please bear in mind that you previously have 


been sworn as a witness in this case. 
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In your testimony previously, you stated that the Preferred 
Stock A was retired and in exchange for common stock. I neglected 
to ask you-- A. I said that some of it was retired and sqme of it was 
exchanged. | 
Q. What was it exchangedfor? A. It was exchanged for com- 
mon stock. 
THE COURT: For what? 
THE WITNESS: Preferred stock was exchanged for common 
stock. 
THE COURT: Yes. 
565 BY MR. ESPEY: | 
Q. Now, in that exchange, what, if anything, happened to the 
Preferred B Stock? A. Nothing happened to the Preferred B Stock 
directly related to the exchange of the Preferred A into common. 
The recapitalization plan which provided, among other thing, for 
the exchange of A stock into common, also provided for some change 
in the Preferred B Stock. 
Q. What were the changes? A. I will ask you tojexcuse me if 
I don't recite these accurately, but I think I can for general purposes. 
The par value of the Preferred B Stock was changed to make it 
equivalent to the retirable value. The par value was changed again, 
and the number of shares changed proportionately, so that there were 
thereafter twice as many shares of Preferred B as heretofore; and the 
par and retirable value was changed again to include an amount equiva- 


lent to unpaid accrued dividends on the B Stock, the net result of which 
was that there were twice as many shares of Preferred B Stock, that the 
par and retirable value became $56.00 per share instead of the previous 
amount. ! 

Q. Were any of the Class B Preferred shares retired? 
A. Yes, a few of them were retired. 

Q. All this occurred as of July 21, 1958; did it not ? A. ff 
July 21 was the date when the Preferred A Stock was exchanged, the 


566 Preferred B Stock changes were the same date. 
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THE COURT: I think he is asking about the year. 

MR. ESPEY: I asked, didn't all this occur as of July 21, 1958, 
which I understood was the time that the Preferred A Stock was retired 
in exchange for common stock. 

THE COURT: Yes. 

THE WITNESS: This was all done at the same date. 

THE COURT: What year was it? That is what I want. 

THE WITNESS: It was in 1958. 

THE COURT: All right. 

BY MR, ESPEY: 

Q. Now, immediately before that change in the condition of the 
Preferred B Stock, did Mrs. Roebling own the Preferred B Stock that 
had come to her from the estate of Siegfried Roebling, of the retire- 
ment value of $1,850,000, or thereabouts? A. To the best of my 
recollection, at the time of that exchange, Mrs. Roebling owned the 
Preferred B Stock that came to her from the estate of Siegfried 
Roebling. 

THE COURT: You don't quite answer his question. 

Restate your question. 

BY MR. ESPEY: 

Q. At the time of the exchange of the Preferred A Stock for 


common stock, did Mrs. Roebling continue to own all of the Preferred 
567 B Stock that came to her from her husband's estate? A. I be- 
lieve so. 

Q. Now, as a result of that exchange of the Preferred A Stock 
for common stock, the Preferred B Stock became a first claim on the 
net assets of the bank; did it not? A. Yes, it had a first preference. 

Q. And were there not ample net assets of the Trenton Trust 


Company so that there were $100 of assets for every share of the 
Preferred B Stock that Mrs. Roebling owned just before the exchange 
of the Preferred A Stock for common stock? A. The assets were such 
that the Preferred B Stock would have a value, a book value equivalent 
to the $100 retirable value of the B Stock at that time. 
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Q. And there was also a book value for the common stock; was 
there not? A. Yes, sir. | 
Q. Did the common stock remain at the par of $10. 00 in that 
recapitalization of July 21, 1958? A. No. The par value of the com- 
mon stock was reduced from $10.00 to $5.00, and the number of 
shares was doubled. | 
Q. And did those shares have book value equivalent to their par 
value? A. Yes, sir. | 


MR. ESPEY: No further questions. 
* * * 


568 VINCENT P, BRADLEY | 
was called as a witness by the Plaintiff and, having been = duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. PICKENS: 
Q. Mr. Bradley, would you state your full name and business 
address, please? A. Vincent, V-i-n-c-e-n-t- P. for Paul, Bradley, 


B-r-a-d-l-e-y, 145 East Hanover, H-a-n-o-v-e-r, Trenton, N. J. 
Q. I show you plaintiff's Exhibit 87, and ask you to look through 
| 
| 


I call your attention on the second page to the item of collateral 
sold at the foreclosure of February 23, 1940, as Dickinson & Bradley; 
amount, $46,700; purchaser, RFC; bid price, $15,000; and ask you if 

569 you have any personal knowledge in regard to this collateral of 
Dickinson & Bradley? A. I do. 

Q. What was Dickinson & Bradley? A. The late/Mr. Dickinson 
was my partner for many years, and he passed away in 1940; andas a 
survivor of the partnership, I became the owner of it. But during his 
lifetime , and since, until I discontinued acting for the RFC, I serviced 
--as I shall call it--this collateral. | 

Q. All right, sir. Now, can you tell me the period during 
which you serviced this collateral for the RFC? A. I would say it was 
from 1941 until 1945. 
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Q. Now, do you have any-- 

THE COURT: Mr. Pickens, I would like to know what is meant 
by "servicing." 

BY MR. PICKENS: ; 

Q. Would you explain what you mean by "servicing the collat- 
eral"? A. Well, voluntarily, I offered RFC, because of the composi- 
tion they were willing to effect for me, of $5,000 in settlement-- 

THE COURT: What I want to know is what you mean by the word 


"servicing." 
THE WITNESS: Oh, I beg your pardon, Your Honor. What I 
mean is that I sold the real estate for them without brokerage, I serv- 
570 iced the collection of the interest and the installment payments 
on the mortgage collateral, and accounted to them for it, and in that 


way rendered them that type of service with all of these mortgages that 
they took back. 

THE COURT: When you say, "servicing,'’ does that mean the 
same as representing them? 

THE WITNESS: That is true, sir. 

THE COURT: All right. Then I know. 

BY MR. PICKENS: 

Q. Now, under whose direction or supervision did you repre- 
sent the RFC in connection with this collateral? A. Well, my direct 
superior in RFC was Mr. J. Richard Kolb. 

Q. How do you spell that, sir? A. K-o-l-b. 

Q. Where was he from? A. Philadelphia office. 

Q. In addition to the collateral that you serviced, do you have 
any personal knowledge of payments that were made to RFC in connec- 
tion with realizing on this collateral? A. Ido. 

Q. And who made those payments? A. Various owners of 
properties which the mortgages covered. 

Q. Did you, yourself, make any payments to RFC on account of 

571 this collateral? A. I did. 
Q. And can you tell us when and how much these payments were? 
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A. Starting in December, December 31, 1941 and continuing until 
November 26, 1945, I made payments as prescribed in a proposed 
schedule of payments monthly until the total amount paid equaled 
$5,000. 

Q. Thank you. A. And that final payment was ae of $1920, 
November 26, 1945, which completed my payment to — of the 
$5,000. 

Q. Now, did you ever have any conversations with Mr. Kolb 
in connection with the servicing of this collateral? A. Ijhad many 
conversations with him from time to time. I had the benefit of his 
guidance-- | 

MR. ESPEY: I object to anything further, Your Honor, because 
it seems to me that is hearsay in so far as any further discussion is 
concerned, and I fail to see where it has any competency materiality 
or relevancy to the issues in this case. 

MR. PICKENS: Well, Your Honor, he was working under the 
supervision of Mr. Kolb, who was with the RFC in Philadelphia. This 
testimony goes to our attempt to show that there were some assets 
realized upon, and that there is something left over after the payment 
of the principal and interest or the retirement of the stock and dividends. 

572 MR. ESPEY: I have not objected, although I could have objected, 
to his payment of the $5,000, but I don't see any necessity for going any 
further with it. 

THE COURT: Yes. If he is going to repeat what somebody told 
him about there being an excess, it is hearsay. You should bring the 
person that knows. | 

MR. PICKENS: But the statement was made, Your Honor, by 
Mr. Kolb, of the RFC, underwhose direction he was working. 


MR. ESPEY: I repeat again, as I have said so often, that you 
can't prove the agency of an agent to do something by anything that he 
said. You must first prove his agency. And certainly Mr, Kolb had no 
authority whatsoever under any circumstances to make any admission 


against interest against the RFC unless he were authorized to do so 
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by the Board of Directors. 

THE COURT: The objection is sustained. 

MR. PICKENS: Well, may I make an offer? I would like to 
make a proffer of proof » to protect the record, Your Honor. 

THE COURT: Yes. 

MR. PICKENS: I offer to prove through this witness that in 
1946, Mr. J. R. ‘Kolb, of the Philadelphia agency, who was in charge 
of the liquidation of this collateral, told this witness that ninety-five 
per cent of the collateral involved, which was $49,200, had been real- 
ized upon by the RFC. In other words, that the RFC had received 

573 ninety-five per cent of $49,200, which was the amount of the 
collateral at that time. 

That is my offer of proof, Your Honor. 

THE COURT: Yes. 

MR. PICKENS: I wish to amend my offer of proof. I didn't 
make it clear. When I said that Mr. Kolb told Mr. Bradley that the 
RFC had realized upon ninety-five per cent of the Dickinson & Bradley 
collateral, which at that time was approximately $49,200, which col- 
lateral had been pledged with the RFC and was foreclosed by the RFC 
on February 23, 3940. 

* * * 

W. HARRY BLOOR 
was called as a witness by the plaintiff and, having been first duly 
574 Sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. PICKENS: 

Q. Mr. Bloor, would you state your full name and business 
address, please? A. W. Harry Bloor, B-l-0-0-r, trust officer and 
vice president of the Trenton Trust Company, Trenton, New Jersey. 

Q. Mr. Bloor, I show you Plaintiff's Exhibit 87 » and ask you to 
read it to yourself, and then I want to ask you a question on it. 

I believe you stated your title is vice president and trust officer 
of the bank? A. Yes, sir. 
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Q. Inthe capacity as trust officer, have you any personal 
knowledge concerning the settlement or the liquidation of any of the 
collateral set forth in Plaintiff's Exhibit 87. A. Yes, sir. 

Q. Of what do you have personal knowledge, which collateral ? 
A. Sixty-four thousand par, Peoples Brewing Company, the First 
Four's of '53. | 

Q. Do you have any records in connection with that ? A. Yes, 
sir. Three notes of the Allfather Candy Company, and the estate of 
W. Hudson Owens note. 

Q. In connection with the Peoples Brewing Company, the 

575 amount of which is set forth as $64,000, and the bid price of 

$51,200, what personal information do you have regarding the collec- 


tion or liquidation of that collateral? A. Briefly, the Brewing Com- 
pany, at the end of prohibition, was in difficulties because of the bigger 
breweries coming in. They were in trouble in meeting their bills. 
Trenton Trust Company was the trustee of this Peoples Brewing 
Company bond issue. We believed that those bonds could be paid in full 
if there was an orderly liquidation of the real estate scattered in and 
about the environs of Trenton owned by the brewery company. 
So a friendly bondholders committee was formed, consisting of 
Albert Hilderbreck, J. Conner French, and myself. We formed a 
little corporation known as the Marvex, M-a-r-v-e-x, Corporation. 
The sole duty of that corporation was to work out an orderly liquidation 
of that real estate and the payment of these bonds, which they were 
placed for under the old indenture. | 
That was done. And these Peoples Brewery a8 were paid off 
in full. | 
Q. Could you give us the dates and the amounts , sir? A. I have 
a summary here of those dates in my own writing, and I have the entries 
on the regular ledger sheets of the bank, if you would like to verify it. 


On March 13, 1947, we redeemed 6,000 par of those bonds at 
par. 


On September 8, 1947, we redeemed 35,000 par of those 
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bonds at par. 
On March 1, 1948, we redeemed 20,000 par of those bonds at 


par. 

And finally, on March 18, 1949, we redeemed 3,000 par of those 
bonds at par. 

For a total of $64,000, which was paid to the RFC. 

* * * * 

577 Q. Now, you also mentioned, I believe, you had personal 
knowledge of the liquidation of, did you say, some Allfather Candy 
Company notes? A. Allfather Candy Company notes, yes, sir. 

Q. Now, can you tell us what amounts, if any, were received 
from the liquidation of those notes, and the dates, if you have them? 

A. Again, the William Allfather estate was in dire straits, and the 
executors of that estate turned over to the Trenton Trust Company, as 
trustee for certain persons holding accounts against the Allfather estate 
notes. Three of these notes which I mentioned, on your sheet, 
$2,213.70, $1,558.10, $1,765. 79-- 

Q. When you say-- A. --of the Allfather Candy Company, 
were part of the indebtedness. 

Q. When you say, "my sheet," you are referring to Plaintiff's 
Exhibit 87; is that correct? A. The Reconstruction Finance Corpora- 
tion sheet. 

Q. Right. A. They were three of the notes that were assigned 

578 to the RFC and payments on those notes were made to the RFC. 
Again, I have a pencil list of the payments made, but the sheets are 
here to prove the dates, if you wish those payments. 

On February 14, 1941, on the three notes, we paid $735.35. 

August 20, 1941, we paid $1031.58. 

May 27, 1942, we paid $615.70. 

July 6, 1944, we paid $105. 78. 

May 12, 1949, we paid $9.38. 

We also paid out of income on May 27, 1942, a distribution of 
$196.01; or a total from the Allfather trust-- 
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MR. ESPEY: Excuse me, what was that last figure? 
THE WITNESS: $196.01, or a total from the Allfather trust to 
the RFC of $2693.80. 

That was a final distribution. They were not paid in full. 

THE COURT: Twenty-six hundred what? 

THE WITNESS: Sir? 

THE COURT: Twenty-six hundred and what? 

THE WITNESS: $2693.80. 

BY MR. PICKENS: 

Q. And you also mentioned, I believe, in your testimony, the 
note of W. Hudson Owens, or the estate of W. Hudson Owens, which is 
listed on Plaintiff's Exhibit 87 in the amount of $3800, bid price of 
$4295.35. 

579 What personal knowledge do you have of payments on that note? 
A. The Trenton Trust Company was the executor of the estate of W. 
Hudson Owens. There was not sufficient in the estate to\pay the in- 
debtedness. 

I recall personally coming down here to meet with an officer of 
the RFC, tellingthe story. We finally told him we couldipay $2,000 
on that note as payment in full, which they accepted. 

Q. Infull? A. That was paid November 14, 1940, $2,000. 

THE COURT: What was the face value of that ? 

THE WITNESS: The note, itself, sir, was $3800, 

* * * * | 

CROSS EXAMINATION | 

BY MR. ESPEY: 

Q. Mr. Bloor, you Say that only $2,000 was paid in full settle- 


ment of the $3800 note of the estate of W. Hudson Owens? A. Yes, 


sir. 


| 
Q. You were one of the original trustees of the Trenton Trust 


Company, of the so-called slow assets that were taken ont of the bank; 
were younot? A. Yes, sir. | 
Q. Now, was this obligation of the estate of W. Hudson Owens 
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a part of the $500,000 of so-called slow assets that Trentrusco put up 
with the RFC as collateral for the May 23, 1934 $2,000,000 loan? 
A. Yes, sir. 

Q. If you will refer to Plaintiff's Exhibit 87, which I think is 
before you, you will see that RFC bid for this $3800 note of the estate 
of W. Hudson Owens $4,295.35. Was that $495.35 premium for 
accrued interest on the $3800 note? A. Could be. I do not know. 

581 Q. If RFC bid $4295.35 for the Owens note, they suffered a 
loss of $2295.35 on liquidation; did they not? A. I wouldn't know. I 
wasn't in on any of these bids or asking prices or sales. I am only 
telling you that $2,000 was paid in full settlement of that obligation. 

Q. I believe you also testified in connection with the Allfather 
Candy Company notes that a total, including interest, of $2693.80 was 
paid in full settlement of those three obligations? A. A total of 
$2693.80 was paid tothe RFC on account of those three notes, not in full 
settlement. That was all the money we had. We used up the assets 


and apportioned it among the creditors, which we were required to do 


under this little trust arrangement that we took over with the Allfather 
executors. 

Q. Was that $2693.80 the full amount paid to RFC on the ALl- 
father Candy Company notes? A. By the Trenton Trust Company as 
trustee for the Allfather executors. 

THE COURT: And what was the amount of that note? 

THE WITNESS: There were payments made on the account of 
those original notes to the Trenton Trust Company. 

THE COURT: What was the face of the original note? 

THE WITNESS: Your Honor, when we took them over as trustee 
the first of these notes was $3381.40; the second was $2369.70; and the 

582 third was $2670.93. At that time, payments were being made to 
the Trenton Trust Company. 


? 


Now, when they came down to the RFC, at the time these were 
bought in, various payments had reduced those notes, apparently, to 
these amounts. I don’t have the record of that. We just merely paid 
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lump sums proportionately on the notes as the money came in. 
BY MR. ESPEY: 
Q. Well now, don't you know that as of the date of the foreclo- 
sure by RFC on the Trentrusco collateral, including these three All- 
father Candy Company notes, that the outstanding balance on those 


notes, three notes, was $5,537.59? A. Do you have the separate 
items, sir? Maybe I can tie them in. | 

Q. Ihave the same items that you have before you in Flaintiff's 
Exhibit 87. A. Well, may I ask the date of the foreclosure? 

Q. February 23, 1940. A. According to my records, sir, on 
February 23, 1940, one note would be $2939.94; one woes be $2,058. 58; 
and the other would be $2321.97. 

Does that coincide with yours? 

Q. No, sir. If you look at Plaintiff's Exhibit 87, “right before 
you, you will see what the three notes were supposed to be at the time 


583 of the foreclosure. 

THE COURT: Step around and point it out to the witness. 

THE WITNESS: I see this, sir; but bear in mind I had nothing to 
do with this foreclosure or anything connected with it. I am only telling 
you what we paid the Reconstruction Finance from assets. 

THE COURT: He wants you to look at an item there. 

THE WIINESS: I saw that. 

BY MR. ESPEY: 

Q. Well now, it appears from this Plaintiff's Exhibit 87 that 
RFC took over these three notes on the basis that they had balances 
owing, as shown there, of $2213.70, $1558.10, and $1765.79, which, 
according to my addition, makes a total of $5,537.59. A. $5537.59? 

Q. Yes, sir. 

Now, do I understand your testimony correctly that after RFC 
took over those notes, on this foreclosure, RFC received this 
$2693.80 total of payments you previously testified to? A. I testified 
that from February 14, '41 to May 12, '49, we had paid the RFC from 
the Allfather trust, $2693.80. 
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Q. Were any payments made between February 23, 1940 and 
that initial date in '41 that you mentioned? A. Forty-one? No, sir. 
Q. Well, if the RFC took them over as having a total outstand- 
584 ing of $5537.59, and received only $2693.80, there was a deficit 
of greater an amount than what was actually received; was there not? 
A. You got the figures. I can't tie in those amounts at all. I don't 


even know that they are correct. 
Q. But it is your testimony that after February 23, 1940, on 
these three Allfather notes, the total paid was $2,693.80? A. Yes, sir. 
MR. ESPEY: No further questions. 
* * * * 
586 Wednesday, December 16, J959 
* * * 
588 Mrs. MADGE TALLMAN 
was called as a witness by the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. PICKENS: 
Q. Mrs. ‘Tallman, will you give me your full name and address. 
A. My name is Madge Tallman. 
THE COURT: Last name? 
THE WITNESS: Tallman. 3130 Wisconsin Avenue. 
Q. (By Mr. Pickens) Washington, D. C. A. Washington, 


MR. ESPEY: Is that spelled M-a-d-g-e T-a-l-l-m-a-n? 

THE WITNESS: That is right. 

Q. (By Mr. Pickens) Mrs. Tallman, were you ever employed 

589 by the Reconstruction Finance Corporation? A. Yes, sir. 

Q. Could you give us the approximate period that you were 
employed there?| A. Yes. In the fall of 1933 until the summer of 
1943. 

Q. During the period from January 1, 1938 to January 1, 1941, 
can you tell me for whom you worked? A. I worked for Mr. C. J. 
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Durr, who was head of the legal division of the preferred stock section. 
Q. AndC. J. Durr, is his first name Clifford? |A. Clifford. 
Q. Were you his secretary? A. I was assigned 'to his office. 
Miss McIntyre was his secretary. | 
Q. And what was Miss McIntyre's first name? A. Catherine. 
Q. Do you know during what period she worked there? For 
Mr. Durr, Imean. A. I don't know the exact time. She worked at 
the time that I did there. | 
Q. During all the time that you were there? A. | During all the 
time that I was there. 
Q. Now, when you worked for Mr. Durr, what was your name 
then? A. Madge Warner. 
590 Q. W-a-r-n-e-r? A. That is right. 
Q. Now, other than you and Miss McIntyre, did Mr. Durr have 
any other secretaries during that period? A. There were just the two 
of us assigned to the office. 
Q. Now, you testified that he was in charge of the preferred 
stock section, I believe, of the legal division. There ha$ been some 
testimony in the record that he was an assistant general counsel. Do 
you know if he held that office also during that time? A | During that 
time he held that office. | 
Q. And that would be from January 1, '38 to Janyary 1, '41? 
A. Yes. He was assistant general counsel during that time. 
Q. I show you Plaintiff's Exhibit 64 and call your attention to 


| 
the initials at the bottom and ask you if you can tell me whose initials 


they are. A. They are Mr. Durr's initials and mine. | 
Q. There is a notation on this exhibit that says "PS files." 
Do you know what that indicates? A. Preferred stock files. 


* * * * 


591 Q. Ishow you Plaintiff's Exhibit 69 and ask you if you can tell 
me whose initials are at the bottom of that document. A. Mr. Durr's 
initials, and Miss Catherine MclIntyre's. | 

Q. I show you Plaintiff's Exhibit 70 and ask you if you can tell 
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me whose initials are at the bottom of that exhibit. A. Those are 
Mr. Durr's initials and mine. 

Q. I show you Plaintiff's Exhibit 72 in evidence and ask you if 
you can tell me whose initials are at the bottom of that letter? 

THE COURT: What number? 

MR. PICKENS: Seventy-nine. 

THE WITNESS: This is 72. 

MR. PICKENS: Iam sorry, Your Honor; 72. I am sorry. 


A. Those are Mr. Durr's initials and mine. 

Q. (By Mr. Pickens) I show you Plaintiff's Exhibit 82 and ask 
you if you can tell me whose initials are at the bottom of that page. 
A. Mr. Durr's and Miss MclIntyre's. 

Q. I show you Plaintiff's Exhibit 70, which you have already 
testified that Mr. Durr's initials and your initials appeared at the bot- 
tom, and ask you what that indicates. 


592 MR. ESPEY: Just a minute. What indicates? 

MR. PICKENS: Mr. Durr's initials and her initials. 

MR. ESPEY: I think that is incompetent, immaterial and irrele- 
vant. The document speaks for itself, Your Honor. 

THE COURT: Well, it does. 

Limiting the answer to the inquiry, you may show what the 
initials mean. 

THE WITNESS: The initials mean that Mr. Durr dictated the 
letter to me. 

MR. PICKENS: Thank you. 

Q. (By Mr. Pickens) I show you Plaintiff's Exhibit 62-A-1, and 
draw your attenticn to the top of the exhibit, that the term "general 
files" is handwritten. Do you know whose handwriting that is? 

A. That looks like Miss McIntyre's handwriting. 

Q. And there are also the two characters "PS." Can you tell 
me what that indicates? A. Preferred stock. 

Q. On these other documents that I have shown you, Mrs. Tall- 
man, where the initials CJD and MW appear, what would that indicate? 
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A. That would indicate that they were dictated to me by Mr. Durr. 


* * * * 


597 MR. PICKENS: I wish to offer in evidence, Your Honor, Plain- 
tiff's Exhibit 34, which was missing the other day, which is a resolu- 
tion of the Board of Directors of the RFC approving the release of 
1,200 shares of preferred A stock to Mrs. Roebling. | 

MR. ESPEY: Did you say offer in evidence? | 

MR. PICKENS: Offer in evidence. | 

MR. ESPEY: Before I make any comment, may it please the 
Court, I will direct Mr. Pickens' attention to this dated June 1, 1941, 
and ask him doesn't he recognize that the date should be June 6, 1941. 

MR. PICKENS: I will so stipulate, that it should be June 6. 

I am also offering this resolution as a second resolution approv- 
ing the appointment of Mary G. Roebling as chairman of the board and 
interposing no objection to the appointment of Thomas Hildt as president 
of the Trenton Trust Company. | 

THE CLERK: That will be marked Plaintiff's Exhibit No. 34 for 

598 identification. 


(Resolution of Board of Directors of RFC 
marked Plaintiff's Exhibit No. 34 for 
identification. ) 


MR. PICKENS: I wish to offer that in evidence, Your Honor. 

MR. ESPEY: May it please the Court, subject to my objections, 
the same as heretofore made, that neither one of these offerings in 
Plaintiff's Exhibit 34 are competent, material or relevant to support 
or prove plaintiff's alleged contract of May 20, 1940, or\to support any 
of her claims whatsoever, and, in addition, are entirely too remote, I 
have no objections to Your Honor receiving this document for information. 

In addition, Your Honor, I would like to invite your attention to 


the fact that your Honor has already received, subject to objections , 
the original of that letter which was actually sent out, and in the same 
terms as the first part of that document. And the document that has 
been received in evidence shows the Board approval as of June 6, 1941. 
THE COURT: Yes. Plaintiff's Exhibit 34 will be received to 
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be weighed in the light of the objection. 


(Plaintiff's Exhibit No. 34 was received 
in evidence. ) 


MR. ESPEY: In connection with the last document, I suggest 
Your Honor re-examine Plaintiff's Exhibit 40. You will see that they 
are the same wording. 
599 THE COURT: The Court has read Plaintiff's Exhibit 40. 
MR. FICKENS: As Plaintiff's Exhibit 32-A-1, I wish to offer in 
evidence a letter from Mr. Griffin, Administrative Assistant of the 
Examining Division, memorandum to the files dated December 28, 


1940. I am offering it for the purpose of showing that on December 28, 


1940, Mr. Boggs and Mr. Griffin were acting in connection with some 
of the difficulties surrounding the management of the Trenton Trust 
Company. 

MR. ESPEY: May it please the Court, subject to my objections 
that this document dated December 28, 1940 is completely incompetent, 
immaterial and irrelevant to prove the plaintiff's alleged contract of 
May 20, 1940, or any of her claims, and also pointing out that it was 
obviously hearsay, I have no objections to Your Honor reading it for 
information. 

MR. PICKENS: This document, Your Honor, was taken from 
the files of the RFC. 

THE COURT: Plaintiff's Exhibit 32-A-1 received to be weighed 
in the light of the objection. 


(Plaintiff's Exhibit No. 32-A-1 was re- 
ceived in evidence.) 


MR. PICKENS: Your Honor, I offer in evidence Plaintiff's Exhi- 
bit 62-A-3, a letter from Mr. Kiesling, the then manager of the Phila- 
delphia Agency, to Mr. Durr, dated January 27, 1938, for the purpose 
of showing that the manager of the Philadelphia Agency was at this early 
date consulting with Mr. Durr concerning the directors' notes problem 

600 and a solution thereof. 

I am offering it also for the purpose of corroborating Mr. Whar- 

ton's testimony concerning one of his conferences involving the question 
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of a tax liability of the Trentrusco Corporation as a personal holding 
corporation. 

MR. ESPEY: May it please the Court, subject to/my objections 
that this document is completely incompetent, immaterial and irrele- 
vant to prove in any way the alleged contract of May 20, 1940, or to 
support any of plaintiff's claims, inasmuch as it doesn't mention the 


| 
plaintiff in any way, and it is entirely too remote from the alleged time 


of the crucial dealings, I have no objections to Your Honor receiving 
| 
this document for information. 


THE COURT: Plaintiff's Exhibit 62-A-3 received to be weighed 
in the light of the objection. | 


(Plaintiff's Exhibit No. Sli -3 was re- 
ceived in evidence. ) 


MR. PICKENS: I offer Plaintiff's Exhibit 62-A 4 in evidence, 
Your Honor, a similar letter from Mr. Kiesling, the then director 
of the Philadelphia Agency, to Mr. C. J. Durr. I offer it for the pur- 
pose of showing that the management of the Philadelphia Agency was 
then negotiating with Mr. Wharton concerning a possible solution to the 
directors' notes problem, and for the statement that the Roebling estate 
had made a payment on account of its indebtedness and that the Chamber- 

601 lain estate had made a token payment, and I offer it for the pur- 

pose of showing a course of dealing between Mr. Wharton and the RFC. 

MR. ESPEY: May it please the Court, reserving; my objections 
that this shows absolutely no course of dealing between Mr. Wharton or 
Mrs. Roebling and the RFC, and is completely incompetent, immaterial 
and irrelevant to prove or otherwise support the plaintiff’s alleged con- 
tract of May 20, 1940, or any of her claims, and is entirely too remote, 
I have no objections to Your Honor receiving it for information. 

THE COURT: Plaintiff's Exhibit 62-A-4 received, to be weighed 
in the light of the objection. 


(Plaintiff's Exhibit No. 62-A-4 was re- 
ceived in evidence. ) 


MR. PICKENS: I offer in evidence, Your Honor, Plaintiff's 
Exhibit 63-A-O. It is a letter from Mr. Scott to Mr. Griffin dated 
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October 20, 1939, and I am offering it for the purpose of showing the 
negotiations with Mrs. Roebling and for corroboration of Mr. Wharton's 
testimony regarding the obstinacy of the Voorhees estate in reaching a 


settlement of the directors’ notes problem. 
MR. ESPEY: May it please the Court, reserving my objections 


that this letter is completely incompetent, immaterial and irrelevant to 
prove or otherwise show plaintiff's alleged contract of May 20, 1940, 
or to support any of her claims, and is entirely too remote from the 
time, it being dated October 20, 1939, and mentioning the necessity of 

602 an adjustment of the differences between Mrs. Roebling and the 
other notemakers, which may or may not refer to the disputed notes, I 
have no objections to Your Honor receiving this letter for information. 

THE COURT: Plaintiff's Exhibit 63-A-0 received to be weighed 

in the light of the objection. 


(Plaintiff's Exhibit No. 63-A-0 was re- 
ceived in evidence.) 


MR. PICKENS: I offer in evidence Plaintiff's Exhibit 67-A-1, a 
letter from Mr. Scott to Mr. Griffin dated December 11, 1939, concern- 
ing the negotiations over the directors’ notes problem. Attached thereto 
is a copy of the letter forwarded to Mr. Durr. I also offer it. It is 
Plaintiff's Exhibit 67-A-2. 

And I call Your Honor's attention to the notation at the bottom _ 
of 67-A-1, which states--note the initials of Mr. Charles N. Griffin: 
Discussed with C. J. Durr. No reply necessary. 

MR. ESPEY: Your Honor, reserving my objections that Plain- 
tiff's Exhibit 67-A-1 and -A-2 are completely incompetent , immaterial 
and irrelevant to prove or otherwise show the alleged contract of May 20, 
1940, or to prove or support any of plaintiff's claims, and the further 
facts that this letter is entirely too remote and does not even refer to 
the subject matter of this litigation, I have no objection to Your Honor 

603 receiving it for information. 

THE COURT: Plaintiff's Exhibit 67-A-1 received, to be weighed 
in the light of the objection, and Plaintiff's Exhibit 67-A-2 likewise 
received. 
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(Plaintiff's Exhibit 67-A-1 and 67-A-2 for 
identification were received in evidence. ) 


MR. PICKENS: I offer as Plaintiff's Exhibit 72-A-1 a memo- 
randum of a telephone call from Mr. Scott to Mr. McGrath dated 
March 18, 1940, in which he inquires as to the set-up in connection with 
the Roebling estate. It also states that Mr. McGrath was not familiar 
with the details and he would talk with Mr. Durr and advise. 

I offer it for the purpose of showing that this was three days 
subsequent to the letter of March 15, 1940, when the RFC claims that 
the Roebling estate was excluded by that letter of March 15, 1940, and 
also for the purpose of showing that Mr. Durr was handling these mat- 
ters as far as the RFC was concerned. | 

MR. ESPEY: May it please the Court, reserving my objections 
that this memorandum is completely incompetent, immaterial and irrele- 
vant to prove or otherwise support the alleged contract of May 20, 1940, 
or any. of plaintiff's claims, and also the fact that I cannot agree or 
stipulate or admit that this is the signature of Mr. Scott, and it doesn't 
even mention the real subject matter, and if it came from Mr. Scott it 

604 came from Philadelphia, and it certainly cannot affect the Board 
action of March 15, 1940, which is in evidence, as to what the Board 
of Directors of RFC did, I have no objection to Your Honor receiving 
and reading the proffered exhibit for information. 

THE COURT: Plaintiff's Exhibit 72-A-1 received, to be weighed 

in the light of the objection. 


(Plaintiff's Exhibit No. 72 -A -1 for identi- 
fication was received in evidence. ) 


MR. PICKENS: I offer in evidence, Your Honor, Plaintiff's Ex- 
hibit 95-A-1, which is a report by Mr. Boggs dated July 1, 1939. This 
report is a complete recapitulation by Mr. Boggs of the two-page report 
of the then status of the directors' notes problem, and discusses the 
directors' notes problem and the negotiations that have taken place to 
that date. 


| 
On the side of the second page is the notation to the effect that: 
Durr says Bureau of Int Rev has decided that Trentrusco is not 
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taxable as a personal holding company. f 

At the bottom of the page, before Mr. Boggs" signature, is a 
notation in ink to the effect, quote: "Based on plan being effective on 
8-1-39, obligors whose notes bank continues to hold will be required to 
pay interest to bank from that date at 3-1/2 per cent. Any obligor who 
has paid interest on note from January 1938 to August 1, 1939 is to 

605 be credited with that amount on"-- 

and then the word "his" is stricken out-- 
"principal of his obligation. V. C. Boggs, 7-1-39." 

And I offer it. It came from the files of the RFC. It is a report 
by Mr. Boggs. I offer it for the purpose of showing that as of July 1, 
1939, Mr. Boggs was working on the directors' notes problem, and for 
the purpose of showing the status of the attempts at solution of that 
problem as of that date. 

MR. ESPEY: May it please the Court, reserving my objections 
that this document is completely incompetent, immaterial and irrele- 
vant to prove or otherwise show or support the plaintiff's alleged con- 
tract of May 20, 1940, or any of her claims, and it is entirely too re- 
mote, it is not shown to be a Board action, it is apparently the hearsay 
statement of Mr, Boggs, which cannot bind the RFC and is merely an 


interoffice memorandum, I have no objections to Your Honor seeing it 


and receiving it for information. 
THE COURT: Plaintiff's Exhibit 95-A-1 received, to be weighed 
in the light of the objection. 


(Plaintiff's Exhibit 95-A-1 for identifica- 
tion was received in evidence.) 


* ss * * 
606 THE COURT: Mr. Pickens. 

MR. PICKENS: Your Honor, I wish to offer Plaintiff's Exhibit 
95-A-2 in evidence, which is a report by Mr. Boggs dated January 24, 
1940. It is a memorandum to the board and shows approval by the re- 
view committee. Iam offering it for the purpose of showing that on 
January 24, 1940 Mr. Boggs was working on the problems of the 
Trenton Trust Company. 
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MR. ESPEY: May it please the Court, reserving my objections 
that Plaintiff's Exhibit 95-A-2 is incompetent, immaterial and irrele- 
vant to prove or support Plaintiff's alleged contract of May 20, 1940, 
or any of her claims, and that this document is entirely too remote from 
the alleged contract being dated January 24, 1940, and inviting Your 
Honor's attention to the fact that Mr. Boggs signed it as dn Examiner 


and that he was subject to numerous checks by the review committee 


which concurred, and by somebody else's approval, and it was only with 
| 


respect to the Trenton Trust Company's schedule of compensation of its 
officers and directors, and it was entirely within Mr. Boggs' employ- 
ment as an Examiner. I have no objection to Your Honor receiving it 
for information. | 
THE COURT: Plaintiff's Exhibit 95-A-2 is received and will be 
weighed in the light of the objection. 


(Plaintiff's Exhibit 95-A-2,)report by 
Mr. Boggs dated January 24, 1940, was 
received in evidence.) 


607 MR. PICKENS: I offer Plaintiff's Exhibit 95-A-3, which is a 
report by Mr. Boggs concerning the Trenton Trust a dated Janu- 
ary 25, 1940, and I offer it for the same reason. 

MR. ESPEY: And reserving the same objections have to the 
preceding exhibit, Your Honor, applying them to this Plaintiff's Exhi- 
bit 95-A-3, I invite Your Honor's attention to the fact that this shows 
that on the two million dollar preferred stock which was disbursed on, 
or paid for, by the RFC on 9-18-36, the dividends are paid to 3-1-38, 
and to the fact that this document dated January 25, 1940 as to the 
balance on the preferred A stock of 5-23-1934, which was still held as 
collateral, it is marked interest paid to 2-1-38. | 


Also, I invite Your Honor's attention that Mr. Boggs speaks, or 
writes, or reports favorably on the work of Mr. Fountain, and he 
has had difficulty with the Plaintiff, and the management is marked un- 
satisfactory. | 
THE COURT: Plaintiff's Exhibit 95-A-3 is received to be 


weighed in the light of the objection. 
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(Plaintiff's Exhibit 95-A-3, report by 
Mr. Boggs dated January 25, 1950, was 
received in evidence.) 


MR. PICKENS: Your Honor, I offer 95-A-4 in evidence, which 
is a report by Mr. Boggs dated April 26, 1940 in regard to the Trenton 
Trust Company,'and I offer it for the same purpose. 

608 MR. ESPEY: May it please the Court, reserving my objections 
that Plaintiff's Exhibit 95-A-4 is incompetent, immaterial, and irrele- 
vant to prove or otherwise show or support the Plaintiff's alleged con- 


tract of May 20, 1940, or any of Plaintiff's claims, I invite Your Honor's 
attention to the fact that this is dated April 26, 1940, less than a month 
prior to the alleged contract; that Mr. Boggs is making a report on the 


Trenton Trust Company as to the salaries paid at the Trenton Trust 
Company; that he has, apparently, by this document, no discretion be- 
cause his report! was subject to the review committee and it was subject 
to somebody else's approval, showing that he, at that time, was not a 
free agent of any kind, but under close supervision. 

I have no objection to Your Honor receiving the document for 
information. 

THE COURT: Plaintiff's Exhibit 95-A-4 is received to be 
weighed in the light of the objection. 


(Plaintiff's Exhibit 95-A-4, report by 
Mr. Boggs dated April 26, 1940, was 
received in evidence.) 


* * * * 

611 MR. PICKENS: So, I believe that completes my exhibits. I 
don't know whether Mr. -- 

Judge French also was going to testify to the death of Mr. Wil- 
liam C. Matlack, and Judge French had attended his funeral. However, 
Mr. Wharton did testify to that and Mr. Espey tells me that he is willing 
to stipulate that Mr. William C. Matlack, Jr. , a witness at the first 
trial, and whose testimony was read into the record, died in Trenton, 
New Jersey, on November 7, 1957. 

MR. ESPEY: I do, Your Honor, based upon a death certificate 
from New Jersey. 


365 

THE COURT: Very well. 

MR. FICKENS: And I understand from Mr. Espey that, like- 
wise, based upon a death certificate of the State of New Jersey, he is 
willing to stipulate that Mr. Harvery M. Voorhees died at Trenton, 
New Jersey, on July 29, 1938. | 

MR. ESPEY: I do, Your Honor. 

THE COURT: Very well. 

* * * * | 

MR. ESPEY: Before going into that, and Iam perfectly willing 
to be cooperative on the point, I will ask Mr. Pickens whether he will 
indicate to the Court the exhibits which he has offered which were not 
offered at the first trial. i 

MR. PICKENS: Exhibit 32-A-1, which is dated December 28, 
1940; Exhibit 62-A-0, dated January 27, 1938; Exhibit 62-A-0-1-- 

THE COURT: A-0, but we didn't have A-0-1. 

MR. PICKENS: I'm sorry, Your Honor. Strike that. 62-A-0. 


Then the next exhibit that I offered that was not in evidence at 
the prior trial was 62-A-3. And, following that, was--that was dated 


January 27, 1938. 
62-A-4, dated January 31, 1938; 63-A-0, October 20, 1939. 
THE COURT: Do we have one 62-A-0? | 
THE DEPUTY CLERK: There was no 62-A-0. 
MR. PICKENS: There was no 62-A-0, Your Honor. 63-A-0. 
I'm sorry. | 
MR. ESPEY: What is the date of 63-A-0? 
MR. PICKENS: 63-A-0 is Scott to Griffin, October 20, 1939. 
THE COURT: We have 63-A-0. | 
MR. PICKENS: That is correct, Your Honor. 
63-A-1, November 8, 1939; 63-A-2, November 24, 1939; 
67-A-1, December 11, 1939; and 67-A-2, which was an enclosure and 
copy of 67-A-1; 68-A-1, dated December 15, 1939; 71-A+1, dated 
March 13, 1940; 72-A-1, dated March18, 1940. The next one is 
79-D-1-- 
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MR. ESPEY: D-1? 

MR. PICKENS: D-1; dated May 13, 1940. 

Exhibit 89 was marked at the first trial, but I don't believe it 
was ever received. 

MR. ESPEY: What is the date of that? 

MR. PICKENS: The date of that is January 27, 1945. 

For Mr. Espey to keep the record straight, present Exhibit 87 
was formerly Exhibit 86 at the first trial. And present Exhibit 88 was 

614 former Exhibit 87 at the first trial. Present Exhibit 92 was 

former Exhibit 91 at the first trial. 

Then, other exhibits offered at this time and not at the first 
trial were 95-A-1, that is July 1, 1939; 95-A-2, January 24, 1940; 
95-A-3, January 25, 1940; 95-A-4, April 26, 1940. 

I believe that is a complete list of those, either not available 
or not offered at the first trial. 

THE COURT: 96 was not identified was it? 

MR. PICKENS: No, Your Honor. 96? I don't believe I had--I 
don't have a record of a96. Maybe it is my error. 

THE COURT: It was marked. Do you want to see what it was? 

MR, PICKENS: I'm sorry. 

THE COURT: Exemplified copy of order of February 27, 1946, 
of Orphans Court of Northampton County. 

MR. PICKENS: This is the explanation, Your Honor: Exhibit 
93 is in two parts, and I was looking at my first edition of this diagram 
I made, so Exhibits 93 and 94 both concern the same payment of 
$2,840.00, and I did not offer those and I do not intend to offer them. 
95 and 96 actually are different parts of the same exhibit, and they are 
also the exemplified copy of the order of the Orphans Court to which 
Judge French would testify, and I did not have them marked and do not 
intend to have them marked or offer them. 

615 THE COURT: Ican scratch out 96? 

MR. PICKENS: You can scratch out 96, and you can scratch 

out 95, but at the present time I do have a 95-A-1, 
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95-A-2, 95-A-3, and 95-A-4. 
THE COURT: That is the way I have it here. 
* * * * | 
617 Friday, December 18, 1959 
* * 
619 T. GIRARD WHARTON 
was recalled to the witness stand and further testified as follows: 
REDIRECT EXAMINATION 
BY MR. PICKENS: 
* * * * 
620 Q. Iask you, Mr. Wharton, if at the time of your deposition on 
February 8, 1955, if the following question was not asked) you by Mr. 
Espey and if you did not respond as follows: 
"Question: Didn't you know at the time you made this 
alleged agreement with Boggs on May 20, 1940, which is set 
forth in your letter which has been marked Defendant's Exhi- 
bit C, that any such contract required approval of ithe board of 
directors of the Reconstruction Finance Corporation? 
"Answer: No, sir, I didnot. I had no knowledge as to 
the mechanics of the RFC and how it operated and ithe extent to 
which so-called formal resolutions or authorizations were re- 
quired. | 
"I had seen a good bit of activity between 1936 and the 
spring of 1940 on the part of representatives of the RFC who 
were mothering this sick child in Trenton, and their ways and 
methods were a little unusual as far as I was concerned, but 
I accepted them as I found them. I never had any trouble with 
them. When they gave their word, as far as I was concerned, 
that was it. My relations had been very pleasant with them. I 
had no reason, particularly at this time, to start questioning 
anyone's authority to do anything, because over a period of time, 
as I say, various people like Clifford Durr and Sam Husbands and 
others had presumed to speak for the RFC, what they wanted to 
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see it accomplish, what it was willing to do, and so on, and I 

just accepted them on faith. Maybe I was ingenuous, a foolish 

country lawyer, in taking them on faith, but I never had any 
reason to question their actions." 

I ask you if that question was asked you on your deposition and 
if that answer was given. A. Yes, sir. 

Q. Iaskyou if on February 8, 1955, when your deposition was 
taken, on page 113 of your deposition, if the following question was 
asked and you gave the following answer: 

"Question: Isn't it a fact that she''-- 

This refers to Mrs. Roebling from the previous question. 

"Isn't it a fact that she was gambling to make the stock 
which was left to her by the will of Siegfried Roebling valuable 
in the end? 

"Answer: Well, that was only part of the picture, only 
part of the picture. She was just as much interested--let's put 
it this way: she was just as much interested, and quite apart 
from the very intangible and difficult item to measure, namely, 
pride in the institution with which she was associated and 
wanted to see built up--but, apart from that, naturally she was 
interested in seeing the interest of her husband's estate, which 


ultimately, if it ever worked out, she would participate in, 


made whole. Of course. 

"She had also put out what seems like a relatively small 
sum of money now when she bought this participating interest 
but which in those days was a substantial item, just as was the 
$67,000 when she had to put that up, too, at a time when there 
was not the slightest indication she was ever going to be able 
to get it back. 

"It was the sheerest gamble, on the whole front, that 
she was perfectly willing to take all those risks, calculated 
risks, provided the other people did what they were required to 
do and took the risk in order to recover, if she could, her equity 
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in these assets which had been pledged with the RFC by her 
husband and other men who had come to the rescue of the insti- 
tution and hoped to salvage out what her husband ha d in this 
estate, which he had put up. I mean that $2,000,000 which 
Mr. Siegfried Roebling put up, or almost $2,000,000, in 1934. 
He took hard cash and put that up because it was necessary to 
save that institution. 

"And the RFC recognized the fact that first Mr. Roebling 
and then his widow after him had a lot to do with the fact that 
the institution was still able to keep its doors open. They weren't 
interested in chopping off that interest. They had much more 
reason to chop off the interest of these other men who were thumb- 
ing their noses, in a sense, at the institution. | 

"But the Siegfried Roebling interest had never questioned 
its obligation. It was paying down and, in fact, was the first 
one to pay it out.” 

I ask you if that question was asked and if you gave that answer. 
A. Yes, sir. | 

[Q.] In your testimony, Mr. Wharton, you referred to, I think one of 
your conferences with Mr. Durr, concerning the question] of taxation of 
Trentrusco Corporation as a personal holding company. Did you ever 
have any conferences with the Bureau of Internal Revenue| concerning 
these matters at which any officials of the RFC were present ? 

MR. ESPEY: May it please the Court, I think that that is too 
remote, incompetent, immaterial and irrelevant to the issues of this 
case. 

THE COURT: I don't see the relevancy. 

MR. PICKENS: Well, Your Honor, I wish to show that further, 
on the course of conduct, that Mr. Wharton attended conferences at the 
Bureau of Internal Revenue with certain officials of the RFC in an 
attempt to work out a problem which created another one of the delays 
in the solution of the directors' notes problem. 

THE COURT: Objection sustained. 
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624 MR. PICKENS: May I make an offer of proof through the wit- 
ness? 
THE COURT: Yes. 
Q. (By Mr. Pickens) If you were allowed to testify-- 
THE COURT: No; you may make the offer of proof but not the 


testimony. 

MR. PICKENS: I offer to prove, Your Honor, through this wit- 
ness, that Mr. Wharton had conferences with the deputy director of the 
Bureau of Internal Revenue, with Mr. Clifford J. Durr and other offi- 
cials of the RFC during the year 1938 in an attempt to resolve the 
problem as to whether or not Trentrusco Corporation was to be taxed 
by the Bureau of|Internal Revenue, whether or not the dividends paid by 
Trentrusco Corporation on the stock of the Trenton Trust Company to 
the RFC were to be taxed to it as a personal holding company, or as in- 
terest--I mean, as dividends rather than as interest. 

That is my proffer of proof on that point, Your Honor. 

THE COURT: Yes. 

* * * 

RECROSS EXAMINATION 
MR. ESPEY: With Your Honor's permission, I am handing 
625 Mr. Wharton his two affidavits in the New Jersey Probate pro- 
ceeding heretofore used. 

BY MR. ESPEY: 

Q. Directing your attention, Mr. Wharton, to the larger affi- 
davit of November 14, 1952, pages 6-17 and 6-18, did you not make a 
statement therein reading as follows: 

Subsequently the Reconstruction Finance Corporation 
decided to acquire the $2,000,000 of preferred stock A of the 

Trust Company owned by the Trentrusco Corporation but pledged 

by it with the Reconstruction Finance Corporation as collateral 

security for the promissory note in the same amount by fore- 
closing the loan, which it was enabled to do because of various 
technical defaults by the Trust Company, including nonpayment 


371 
of certain interest on the loan. To protect the estate's interest 
in the Trust Company it became necessary for me to check 
carefully the procedure being pursued by the Reconstruction 
Finance Corporation, to consult with its various representatives 
and attorneys in Trenton, Philadelphia and Washington, D. C., 
and to advise constantly with the executor, which included 
services at the sale of the assets being foreclosed (such assets 
including also the miscellaneous collateral pledged by Trent- 
rusco which had formed part of the assets held by |the three 
trustees referred to above in which assets the estate had had a 
substantial participating interest but which had been sold to the 
decedent's widow prior to the foreclosure sale). 
I repeat my question: Did you not make that statement? A. In 

the affidavit ? | 
Q. Inthe affidavit. A. Yes, sir. 

- On November 15, 1942? A. Yes, sir. 

And it is a true statement, is it not? A. That is right. 

Sir? A. That is right. | 

So you were present at the foreclosure sale of February 23, 

1940? A. I think I testified to that earlier. | 
Now, did not Mrs. Roebling personally pay some of these 


specific legacies provided by Mr. Siegfried Roebling's will and take 


assignments from the legatees? A. Yes, sir. 
Q. Was this not done so that there would be no complaint or 
trouble from those legatees to embarrass the joint efforts of Mrs. 
Roebling as principal and residuary legatee, the Trenton Trust Com- 
pany as executor, and yourself as attorney for both, to hold off 
627 creditors of the estate while the value of the estate assets were 
being restored through your joint efforts? A. No, sir. Do you want 
to know why ? | 
Q. Did you have trouble with some of these legatees pressing 
for liquidation of the estate, so they could have payment? A. No, sir. 
I say, would you like to know why? 
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MR. ESPEY: No further questions. 
REDIRECT EXAMINATION 

BY MR. PICKENS: 

Q. I would like to know why. A. The reason Mrs. Roebling 
took assignments of all but three of the legacies given under the last 
will and testament of her late husband was that many years had gone 
by, up to the point where she started to take these assignments, with 
no indication as to when if ever any of these legacies would be paid. 

A number of the legatees were in poor circumstances. Mrs. Roebling 
felt that in order to carry out her husband's wishes that these people 
have something and, not knowing when if ever they would receive any- 
thing, that she would gamble on paying off the principal of these 


legacies, if the people were willing to take the principal amount which 


was due on the legacies. 
Under New Jersey law a legatee under a will was entitled to 
628 interest, as of the time Mr. Roebling died, of 6 per cent, from 
eighteen months after date of death. And Mrs. Roebling asked me to 
contact each of the legatees and ask them whether they would be inter- 
ested in taking in full satisfaction of their legacies now the principal 
amount due to them, because she could not assure any of them as to 
when if ever any amounts would be paid to them. So I did make that 
contact, as I say, all but three, and they were infants involved where 
we couldn't deal with the infant. They were only too happy to receive 
the principal amount and forego the interest. 

It had nothing whatsoever to do with possibility of trouble or 
threats of litigation or insistence upon liquidation. It was purely a 
matter where Mrs. Roebling felt that many years having gone by--I 
think at that point it was early Nineteen Fifties. It was fifteen or more 
years since her husband had died. As I say, a number of these people 
were in poor circumstances and she wanted to see them get their money. 
That was the whole story in a nutshell. 

MR. PICKENS: That is all I have of this witness, Your-Honor. 
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RECROSS EXAMINATION 

BY MR. ESPEY: 

Q. Mr. Wharton, it is a fact, then, that Mrs. Roebling by pay- 
ing off the principal of these legacies and taking assignments did save 

629 large interest claims against the residuary estate to which she 

was entitled, did she not? A. Ultimately she did, yes. But there was 
no showing when she bought it. There was no way of knowing at that 
time whether she would get anything out of the residuary estate, des- 
pite improvement in the overall position. That is the gamble she took. 

MR. ESPEY: That is all. | 

MR. PICKENS: I have no further questions, Your Honor. 


a * * * 


630 THE COURT: Counsel will have the privilege of correcting the 


record where necessary. 
MR, PICKENS: Thank you, Your Honor. | 
And with that, the plaintiff rests its case in chief. | 


MR. ESPEY: May it please the Court-- 

THE COURT: Mr. Espey. 

MR. ESPEY: The defendant moves to dismiss plaintiff's amended 
complaint and her four separate claims under Federal Civil Rule 41 (b), 
on the ground that upon the facts and the law plaintiff has shown no right 
to relief. Defendant's specific grounds are: | 

(1) The United States District Court lacks jurisdiction because 
the action is in substance against the United States which has not waived 
immunity from suit and has not consented to be sued upon plaintiff's 
alleged causes of action. | 

(2) Plaintiff's evidence does not prove any contract, express 
or implied, nor any factual or legal basis for the Court to impose a 

quasi-contract. | 
(3) The attempted arrangement, as shown by the evidence 
631 received by the Court, is too vague to consitute a contract. 
(4) As plaintiff has not proved any obligation incurred by the 
RFC board of directors or by its authority, none of plaintiff" s 
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claims may be maintained. 

(5) Plaintiff has not proved any authority for Verner C. Boggs, 
who allegedly made a contract for RFC with plaintiff, to make plain- 
tiff's alleged contract, nor any authority in him to place defendant in 
position to be subjected to any contract implied or in fact, or quasi- 
contract, otherwise called a contract implied in law. 

(6) If made, plaintiff's alleged oral arrangement or contract, 
which was made in New Jersey, was void under the New Jersey statute 


of frauds on two grounds, namely: (a) It involved more than $500; and, 


(b) it was not intended to be and could not in fact be executed within a 
year from the alleged making. 

(7) If made, plaintiff's alleged arrangement or contract could 
not be taken out of the statute of frauds to support any of plaintiff's 
claims inasmuchias plaintiff's $67,200 consideration was paid in con- 
nection with and was referable to her executed purchase of 11,200 
shares of Trenton Trust Company preferred stock A from Directors 
Bedford, Cartlidge and Conner, and was not paid to RFC and was not 
referable exclusively to plaintiff's alleged arrangement or contract with 
RFC, which latter condition is requisite to avoiding the statute of frauds 

632 by quasi-contract and to a finding for plaintiff. 

(8) As no intention of RFC by its board of directors to contract 
with the plaintiff|has been shown, no contract inplied in fact can be 
raised in the facts, as a contract implied in fact will not be implied 
where an express unauthorized contract by Verner C. Boggs would be 
contrary to law and forbidden. 

(9) No quasi-contract or contract implied in law can be raised: 
(1) as the express intent of Congress that RFC's board of directors 
shall determine and prescribe the manner in which its obligations shall 
be incurred cannot legally be circumvented by an unauthorized agree- 
ment by Mr. Boggs with plaintiff; (2) as there is in fact no unjust en- 
richment of or benefit conferred upon RFC, for it was entitled as abso- 
lute and fee simple owner of the foreclosed 100,000 shares of Trenton 
Trust Company preferred stock A and on and after February 23, 1940 
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to any improvement in the financial condition of Trenton Trust Company; 
and (3), as the law does not imply a contract in law or quasi-contract 
when to do so would be contrary to the law and legal requirements for 

a valid express contract, for the limitation upon the authority to impose 
contract obligations upon the United States is as applicabl e to contracts 
by implication as it is to those expressly made. | 


(10) RFC's assignment of 1,200 shares of Trenton Trust Com- 
633 pany preferred stock A to the plaintiff does not and/| cannot be 
used to prove plaintiff's alleged oral contract, and is not and cannot be 
used as part performance. 


(11) If, in April 1946, as Mr. Wharton testified, Mr. Boggs 
declared nothing would be paid or turned over to plaintiff! until RFC had 
collected upon both the foreclosed collateral and also upon its 1936 
$2,000,000 purchase of Trenton Trust Company preferred stock A, when 
in fact said latter collection was not part of the alleged May 20, 1940 
contract, Mr. Boggs breached said alleged May 20, 1940 contract on 
April 1946 and started the running of the statute of limitations, so that 
plaintiff's claims were barred when she instituted this civil action in 
June 1954. 


(12) Plaintiff's alleged claims merged in her pone from RFC 
on or about May 13, I will make that, in view of the proof, 1954, of the 
last 40,000 shares of Trenton Trust ‘Company preferred stock A held by 
RFC, for her said purchase was utterly inconsistent with her present 
claims to part of the foreclosed collateral, particularly including the 
preferred stock A, and consequently, plaintiff by her said purchase 
discharged her claims here made on RFC, if ever plaintiff had them. 

™* * * * | 


730 THE COURT: Gentlemen, upon the record, the Court finds that 
the plaintiff has failed to make out a prima facie case upon any of her 
claims. Now I will not attempt orally to state the reasons or the basis 
of my opinion. They will appear in my findings of fact. I ask Mr. Espey 
to prepare and submit for settlement findings of fact, conclusions of law 
and judgment form dismissing the complaint upon the motion. 


MR. ESPEY: Yes, sir. 


THE COURT: Now, I would like to have you present the findings 
when prepared to adverse counsel. 


MR. ESPEY: Of course. 


THE COURT: And, of course, the Court will hear adverse counsel 
before adopting them. Furthermore, I will say for the benefit of both 
parties that the Court may accept the findings as presented may amend 
them, may rewrite them entirely. 


MR. ESPEY: Your Honor, if I may make one comment: I never 
expect to hit them right the first time. 
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PLAINTIFF'S EXHIBIT 1 
A meeting was held at 8:10 p.m. on June 4, 1940, with the follow- 
ing present: 


Caleb S. Green 
James R,. Barber 
W. C. Matlack, Jr. 
--Committee appointed by the Board of Directors 
of The Trenton Banking Company. 


Mrs. H. M. Voorhees 
Mr. Louis Rudner 


Mr. Boggs 
Mr. Scott 
--Representing the Reconstruction Finance Corp. 


Mr. Fountain 
Mr. Wharton (representing Mrs. Roebling) 
--Representing the Trenton Trust Co. 


The meeting was called at the suggestion of the representatives 
of the R. F. C. inian endeavor to secure settlement of the suit brought 
by the Trenton Trust Company against the Estate of Harvey M. Voorhees, 


deceased, for his indebtedness on notes given to the Trenton Trust Com- 


pany in March, 1933. 

It was reported by Mr. Boggs that 100,000 shares of the pre- 
ferred "A" stock of the Trenton Trust Company have been pledged by the 
Trentrusco for a loan of $2,000,000. This was pledged together with 
some other collateral belonging to the Trentrusco for the said loan. 
$296,000. has been collected leaving the loan at the present time 
$1,704,000., plus interest estimated to date at about $125,000. It was 
estimated that about $127,000. might be realized by the R. F. C. from 
the additional collateral other than the preferred "A" stock of the Trenton 
Trust Company. Mr. Boggs stated that approximately 13,000 shares of 
the 100,000 have been released by the R. F. C. in making settlement 
with the other five gentlemen who gave notes to the Trenton Trust Com- 
pany. During the course of the conversation a letter was presented, ad- 
dressed to Mr. Rudner dated March 20, 1940, by order of the Board of 
Directors of the R. F. C. outlining the method of settlement with the 
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various makers of the notes, and Mr. Boggs was questioned as to whether 
the Board had changed its position, but he did not know. | 

It was also brought out that on Friday, May 10, 1940, Mr. Fountain, 
through a telephone call to Mr. Matlack, said he would endeavor to have 
Mrs. Roebling increase her offer for shares of the preferred "A" stock 
released to the estate of Harvey M. Voorhees if the Board of Directors 


of The Trenton Banking Company would increase their offer of $47, 000. 
for settlement of the suit. Mr. Fountain stated that The Trenton Banking 
Company had replied that they had made their commitment and could not 
increase their offer until the Trenton Trust Company had re] ected the 
same and had given them some commitment in writing as to the terms 
desired. It was also brought out that a copy of a letter rej ecting the Tren- 
ton Banking Company's offer of $47,000. did not reach The Trenton Bank- 
ing Company until Monday, June 3, 1940. | 
The R. F. C. demands the full amount of the claim of the Trenton 
“Trust Company, i.e.: $95, 332.47 with interest from February 1, 1938 
computed to the date of settlement, or approxinately $8, 000. The R. F.C. 
stated that if this settlement is made in full the Teeentoes of Mr. Voorhees’ 


estate would receive a letter from the R. F. C. containing approximately 


the following terms: * 
‘As and when the assets held by the R. F. C. are liquidated 
certain shares of preferred "A" stock of the Trenton Trust Co. 
will be distributed at a ratio of two shares to Mrs. Roebling for 
each one whieh-WSuld go-to the Estate of H. M. Voorhees, as 
the Roebling estate is indebted to Trenton Trust Co. in twice the 
amount of the indebtedness of the Voorhees estate. This would 
be under an agreement for a term of five years." ! 
GN othe’ Nlote Makers have p) aeed thery cl) at ! snste the Ts: a7 C. 
It was also brought out that any stock so distributed would be eel ayn. 
by Mrs. Roebling upon negotiations held at that time. Mrs. Roebling 
would not commit herself as to what price she might offer for the stock 
if and when it is received by the Estate of H. M. Voorhees. | 
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The R. F. C. also stated, through Mr. Boggs, that if the suit 
brought by the Trenton Trust Company is continued to litigation, the Voor- 
hees estate will receive no preferred "A" stock of the Trenton Trust Com- 


pany but would, however, be entitled to a Bronnetete share of the so-called 
free assets held by the R. F. C. 
Meeting adjourned at 9:50 p. m. 
Raadte beackor /s/ W. V. Matlack, Jr. 


ie /]- We 
WCM:Q Tey 


PLAINTIFF'S EXHIBIT 1A 


Extract from minutes of meeting of the Board 
of Directors of The Trenton Banking Company held June 4, 1940 

"Mr. Rudner met with the Board in order to make a report upon 
his visit to Washington to the Reconstruction Finance Corp. on behalf of 
the Estate of Harvey M. Voorhees. He stated he had received a letter 
from the Trenton Trust Company under date of June 1st formally declining 
our offer of settlement in the sum of $47,000. He also stated that there 
had been a distinct change in the proposal of the R. F.C. which introduced 
further complications into the situation and recommended that a committee 
of the board be appointed to meet with representatives of the Trenton Trust 
Company and the R. F.C. to consider the matter and report to the Board." 

"Pursuant to the above recommendation, a committee consisting of 
Messrs. Barber, Matlack, and Green were unanimously appointed." 


Extract from minutes of meeting of the Board 
of Directors of The Trenton Banking Company held June 11, 1940 
"Mr. Rudner of Messrs. Katzenbach, Gildea & Rudner and Mr. 
Matlack met with the Board. Mr. Matlack read a memorandum reporting 
in detail concerning the meeting of the special committee appointed at the 
preceding meeting of Messrs. Barber, Green, and Matlack, with Mr. 
Boggs and Mr. Scott representing the Reconstruction Finance Corporation, 
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Mr. Fountain representing the Trenton Trust Company, and Mr. Wharton 
representing Mrs. Mary G. Roebling, at 8:00 P.M. on Tuesday, June 4th, 
with respect to the claim of the Trenton Trust Company against the Estate 
of Harvey M. Voorhees." 

"Mr. Rudner supplemented Mr. Matlack's statement) with the fur- 
ther explanation and comment. It was unanimously decided that the pro- 
posal made that evening to this bank as Executor of the Estate of Harvey 
M. Voorhees involving payment in full of the claim plus interest, totalling 
approximately $103, 000., without any assurance of the receipt of a definite 
amount of Class A. Preferred Stock or for any opportunity for its dispo- 
sition was not acceptable, and Mr. Rudner was authorized to communicate 
this decision to the Trenton Trust Company in writing." 


I certify the foregoing to be true and correct excerpts taken 
from the minutes of the meetings of the Board of Directors of The Trenton 
Banking Company held on June 4th and June 10th, 1940, respectively, a 
quorum being present at each meeting. | 


/s/ Russeu D. Wilcox | 
Secretary 


PLAINTIFF'S EXHIBIT 1B 


T. Girard Wharton 
Counselor at Law 
Somerville | 
New Jersey Telephone 1030 

| 

May 20, 1940 

Reconstruction Finance Corporation 
Reconstruction Finance Corporation Bldg. | 
Washington, D. C. | 


Attention: V. C. Boggs, Esq. 
Dear Mr. Boggs: : 

By way of confirming the various arrangements made between 
Messrs. Bedford, Conner and Cartlidge, Mrs. Roebling, the Trenton 
Trust Company, hereinafter referred to as the Bank, and the Reconstruc- 
tion Finance Corporation, hereinafter referred to as the Corporation, for 
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the disposition of the several so-called "directors' notes" held by the 
Bank and the Preferred A stock of the Bank, now held by the Corporation, 
I beg to advise you as follows: 
1. Messrs. Bedford, Conner and Cartlidge will forthwith recog- 
nize their obligations to the Bank upon their respective notes and will pay 


or secure the same, or otherwise place them in proper bankable condition. 


In consideration of their so doing, the Corporation will release to them 


Preferred A stock of the Bank in amounts equivalent to their respective 
obligations. 

2. Mrs. Roebling will purchase from Messrs. Bedford, Conner 
and Cartlidge their Preferred A stock, together with all accrued dividends 
thereon to the date of purchase, at the rate of $6.00 per share; payment 
to be made to each upon the proper transfer and delivery to Mrs. Roebling 
of share certificates for said stock. It is understood, of course, that all 
charges in connection with the transfer and delivery of this stock, such 
as stock transfer stamps, etc., will be paid either by the Corporation, 
or the men in question, or both, and that the only amounts required to be 
paid by Mrs. Roebling are the purchase prices aforesaid. The amounts 
received for the purchase price of this stock are to be applied on account 
of the notes held by the Bank. 

3. The Corporation will release to the Chamberlain estate its 
share of Preferred A stock of the Bank when its note to the Bank has been 
paid or properly secured. It is my understanding that the Chamberlain 
estate does not desire to sell its stock, and there is no undertaking by 
Mrs. Roebling to purchase the same. 

4. The Corporation and the Bank will give the Voorhees estate 
until tomorrow, May 21st, to recognize its obligation to the Bank upon 
Mr. Voorhees’ note and to pay or secure it, or otherwise place it in 
pankable condition. If such is done, the Corporation will undertake to 
release to this estate its share of Preferred A stock of the Bank, if and 
when the balance due upon the $2, 000, 000. 00 note of the Trentrusco 
Corporation, held by the Corporation, justifies the release of such stock. 
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If and when such stock is released, however, the Voorhees estate and 
Mrs. Roebling are to share in it in the same proportions as the original 
Voorhees and Roebling notes bear to the whole amount of the several di- 
rectors’ notes, until each has received the full amount of stock to which 
each is entitled. If the Voorhees estate does not recognize its obligation, 
or otherwise comply with the conditions above mentioned, by tomorrow, 
the present litigation between it and the Bank is to be continued to a final 
conclusion. If such is necessary, the Voorhees estate will receive no 
preferred A stock, or any other assets, from the Corporation and all of 
the remaining Preferred A stock, or other assets, of the Corporation 
to be released will be released ultimately to Mrs. Roebling. 
5. The Corporation will release Preferred A stock to Mrs. Roeb- 
ling, either proportionately with the Voorhees estate, or, in the event the 
Voorhees estate does not participate, all of it, as mentioned above, if the 
note of the Roebling estate is paid or properly secured, or otherwise placed 
in bankable condition; such stock to be released, from time to time, as 
sufficient equity for that purpose accrues in the collateral originally pledged 
with the Corporation to secure the $2, 000, 000. 00 loan of the Trentrusco 
Corporation. The Corporation further agrees that the resolutions passed 
by the Trust Committee and the Board of Directors of the Bank on Thursday 
last, to the effect that no objections will be interposed to the release of such 
stock to Mrs. Roebling upon condition that she give the Bank a satisfactory 
agreement to indemnify and save it harmless against the release of such 
stock to her, are sufficient authority to it to release such stock to her. It 


is understood, of course, that certified copies of such resdlutions will be 
filed by the Bank with the Corporation forthwith. 
6. The Corporation further agrees to refund to Mrs. Roebling 


and any other Directors, or their estates, the amounts paid by them toward 
the expenses of the recent foreclosure proceedings, whereby the Corpora- 
tion acquired title to the assets originally pledged with it by the Trentrusco 
Corporation to secure its $2, 000, 000. 00 loan. ! 
7, The interests of the Chamberlain and Voorhees estates, Messrs. 
Bedford, Conner and Cartlidge and Mrs. Roebling in the so-called "free 
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assets" still retained by the original trustees shall continue as heretofore, 


subject to any further payment, or payments, therefrom which may be 


properly chargeable thereto, and, as liquidated, shall be distributed, 
from time to time, to the several beneficiaries in their respective pro- 
portions in such manner as each beneficiary shall direct. 

8. Insofar as Mrs. Roebling is concerned, it is understood and 
agreed that all of her undertakings with respect to the purchase of Pre- 
ferred A stock of the Bank are conditioned upon the other parties in inter- 
est performing their several undertakings and agreements, as outlined 
above. 

9. It is also distinctly understood and agreed that all of the 
parties in interest shall do everything that is or may be required to better 
effectuate the purpose of this understanding. 

If I have not correctly set forth your understanding of the entire 
situation, or if you have any questions with regard thereto, you will 
please communicate with me as soon as possible. 

Very truly yours, 
/s/ T. Girard Wharton 


PLAINTIFF'S EXHIBIT 2 


May 22, 1940 


Reconstruction Finance Corporation, 
Philadelphia, Pa. 


Attention of Mr. E. Raymond Scott, Agency Manager, and 
Mr. Verner G. Boggs, Washington Examiner. 


Gentlemen: 

We hold a note of Siegfried Roebling, (now deceased), dated 
March 14, 1934, in the principal amount of $192, 429.99, payable on de- 
mand. The principal amount of this note was reduced by the decedent 
during his lifetime! by payments totaling $35, 000., leaving a balance due 
at the time of his death of $157, 429.99. Since his death, payments have 
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been made on account of principal totaling $32, 429.99, leaving a balance 
due on account of principal at the present time of $125, 000, | Interest is 
current at 3 1/2% in connection with this note. | 

This note, together with another obligation of the decedant's Es- 
tate in the present amount of $325, 000., is specifically secured by 2, 455 
shares of Standard Fire Insurance Co. capital stock, 12, 000 shares John 
A. Roebling's Sons Co. capital stock, and 5, 485 shares of A. Leschen & 
Sons Rope Co. capital stock. The current market value of these securities 
totals approximately $1, 500, 000., the Standard Fire stock having a current 
value of approximately 70. a sh., the stock of John A. Roebling’s Sons Co. 
having a value of approximately 70. a share, and A. Leschen & Sons Rope 
Co. stock having a value of approximately $100. a share. 

It is agreed that this Bank, as sole executor of the decedent's Es- 
tate, will make payments on account of this note from time to time either 
by the sale of collateral, as market conditions warrant, or by payments 
in cash from the Estate. Interest on the note presently in the sum of 


$125, 000. is to continue at the rate of 3 1/2% on a monthly basis so long 
as the same is held by this Bank. | 
You will observe that we have not obtained a new note as required 


by the Resolution of your Board. It is impossible to obtain a new note 
for the reason that this Bank, as Executor, does not have the authority to 
execute such a note without the consent of the proper Court and for the 
further reason that numerous beneficiaries are involved, some of whom 
are infants. However, a Proof of Claim was filed by this Bank, with it- 
self as Executor, shortly after the decedent's death in 1936, and as indi- 
cated above, payments have been made on account of the principal of the 
note both by the decedent during his lifetime and by the Executor since his 
death, in addition to the payment of interest currently. The obligation 
upon this note was never disputed by the decedent during his lifetime, nor 
has it in anywise been disputed by the representatives or any beneficiary 
of his Estate since his death. | 
Yours very truly, 


/s/ E. J. Fountain 
E. J. Fountain, 
Executive Vice Preside: 


PLAINTIFF'S EXHIBIT 3 


May 22, 1940 


Reconstruction Finance Corporation, 
Philadelphia, Pa. 


Attention of Mr. E. Raymond Scott, Agency Manager, and 


Mr. Verner C. Boggs, Washington Examiner. 
Gentlemen: 


We hold.a note of Richard C. Chamberlain (now deceased), dated 
July 2, 1934, in the principal amount of $48, 107.25, due on demand, 
which has been reduced by payments on account of principal to the pres- 
ent amount of $35, 665.85. Interest is current at 3 1/2% in connection 
with that obligation. 

Mr. Chamberlain, during his lifetime, placed with the Bank 
4,000 shares of American Gas & Electric common to, secure his obliga- 
tion. The market value of that stock as of today's prices is 27. Accord- 
ingly, there is a value of $108, 000. to secure that note. 

It is agreed with those interested in the Estate, of which this 
Bank is the sole executor, that payments will be made on the note from 
time to time either by the sale of collateral, as market conditions war- 
rant, or by payments in cash from income of the Estate. Interest is to 
continue on the note at 3 1/2% on a monthly basis. 

You will observe that we have not obtained a new obligation, as is 
required by the Resolution of your Board, from the Estate of Richard C. 
Chamberlain. It is impossible to obtain the new obligation for the rea- 
son that the Executor does not have the authority to execute such an obli- 
gation without the consent of the Court and because of the various bene- 
ficiaries who are involved, including contingent beneficiaries. 

The Proof of Claim of this Bank was filed with the Executor of 
the Estate in 1936, and since that time payments totaling $11, 000. on 
account of principal have been made by the Executor on account of this 
Claim, in addition to the payment of the interest currently. The obliga- 
tion was never disputed by the decedent during his lifetime nor has it 
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been anywise disputed by the representatives or any beneficiary of the 


Estate since his death. | 


Yours very truly, 


/s/ E. J. Fountain 
E. J. Fountain, 
Executive Vice Preside 


PLAINTIFF'S EXHIBIT 4 


May 22, 1940 


Trenton Trust Company 
Trenton, New Jersey 


Gentlemen: 

_ This is to advise you that the conditions set forth in the Resolu- 
tion of the Board of Directors of the Reconstruction Finance Corporation 
adopted May 17, 1940, prerequisite to the transfer and assignmentiof 
2, 383 shares of Preferred Stock "A", of the Trenton Trust Company to 
the Estate of R. C. Chamberlain, have been fully and satisfactorily 
fulfilled. 

Yours very truly 


/s/ E. Raymond Scott 
E. Raymond Scott, Mgr. 
Phila. Loan Agency | 


/s/ V. C. Boggs | 
Verner Boggs | 
Examiner 


PLAINTIFF'S EXHIBIT 5 


May 22, 1940 
Reconstruction Finance Corporation, 
Philadelphia, Pa. 
Attention of Mr. E. Raymond Scott, Agency Manager, and 
Mr. Verner Boggs, Washington Examiner. 
Gentlemen: 

This is to advise you that we have entered into arrangements with 
Mr. Bruce Bedford today for payments on his obligations, and also for 
the placing of collateral with us. 

We hold his notes in the sum of $95, 332.47. There is interest 
due on those notes from February 1, 1938, to May 22, 1940, at the rate 
of 3 1/2%, in the sum of $7,794.80. Thus there is due principal and in- 
terest in the sum of $103,127.27. We also hold a note of Mr. Bedford's 
in the sum of $21,000., which note bears interest at the rate of 3 1/2%, 
and interest has been calculated from May 1, 1940, to May 22, 1940, at 
the rate of 3 1/2%, and interest thus due amounts to $42.88. Thus we 
have a total indebtedness to deal with amounting to $124,170.15. On 
this indebtedness Mr. Bedford has paid today by check $20, 000., thus 
reducing the indebtedness to $104, 170.15. 


To evidence this indebtedness we have received from Mr. Bed- 


ford a new note duly executed by him, accomparied by a collateral agree- 
ment which ties in the note with the collateral he is placing with us as 
security for the above indebtedness. The note is dated May 22, 1940, is 
payable on demand, and Mr. Bedford has agreed to curtail the note at 

the rate of not less than $7,500. per annum. The note bears interest 

at the rate of 3 1/2%, which is to be paid on a monthly basis. The fol- 
lowing collateral security has been placed with us: 


$5,000. Hudson & Manhattan R.R. Adj. Inc. 1957 10 
4,000. El Paso & Southwestern 1st & Ref. 5s 1965 50 
500. Wyoming Valley Public Service 6s 1951 20 
125 Shs. Lehigh & W. B. Corp. 28 
202 " International Textbook 1 
30 " Cities Service Pfd. 65 
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184 Shs. Chesapeake & Ohio R.R. common ; 5, 704. 
4" Chesapeake & Ohio R.R. Pfd. - 324. 
15 Trenton Banking Company 750. 
5 United New Jersey R.R. & Canal 1,180. 
F. W. Woolworth | 18, 360. 

33 Wimsett Thrift Co. 90 2,970. 
56 City Nat. Bank & Trust Co., Phila. 1, 008. 
Tri Continental Corp. Pfd. 7, 500. 

Tri Continental Corp. common 405. 

American Gas & Elect. common. | 4, 060. 

Trenton Trust Company Pfd. "A" -- 


$50, 513. 
We understand that your Corporation will now release to Mr. 
Bedford 4, 766 shares Preferred Stock "A" of the Trenton Trust Company, 
which is also to be placed with us as collateral security for the new note, 
pending completion of the contemplated sale at $6. a share to Mrs. Mary 
G. Roebling. As soon as this latter sale has been consummated, the 
proceeds will be applied on the above obligation, thus reducing it to 
$75, 574.15. | 
Yours very truly, 


/s/ &. J. Fountain — 
E. J. Fountain | 
EJF MH Executive Vice President 


PLAINTIFF'S EXHIBIT 6 


| 
May 22, 1940 


Trenton Trust Company 
Trenton, New Jersey 
| 


Gentlemen: | 
This is to advise you that the conditions set forth in the Resolu- 
tion of the Board of Directors of the Reconstruction Finance Corporation 
adopted May 17, 1940, prerequisite to the transfer and assignment of 
4,766 shares of Preferred stock "A", of the Trenton Trust Company to 
Mr. Bruce Bedford, have been fully and satisfactorily fulfilled. 
Yours very truly, 


/s/ E.R.S. 
E. Raymond Scott, Mgr. 
Phila. Loan Agency | 


/s/ V.C.B. 
Verner Boggs 
Examiner 


PLAINTIFF'S EXHIBIT 6A 
May 23, 1940 
Reconstruction Finance Corporation, 
Philadelphia, Pa. 


Attention of Mr. E. Raymond Scott, Agency Manager, and 
Mr. Verner C. Boggs, Washington Examiner. 


Gentlemen: 

This is to advise you that we have entered into arrangements 
with Mr. Chris Cartlidge today for payments on his obligation, and also 
for the placing of collateral with us. 

We hold his note dated September 8, 1933, in the amount of 
$96, 681. 43, reduced to $95, 332.47. Interest on that note was current 
until May 1; 1940. Accordingly, the interest from May 1, 1940, to May 
22,1940, amounted to $472.70. Mr. Cartlidge had paid interest from 
January 10, 1938, to February 1, 1938, which amounted to $203.91. 
Accordingly, there was:an adjustment in his favor of this latter amount 
against interest due. Mr. Cartlidge paid us interest up to date amounting 
to $268.79. Mr. Cartlidge made a payment of $20, 000. on his note, thus 
reducing his obligation to $75, 332. 47. ; 

To evidence this indebtedness, we have received from Mr. Cart- 
lidge a new note duly executed by him and accompanied by a collateral 
agreement which ties in the note with the collateral he is placing with 


us as security for the above indebtedness. The note is dated May 22, 
1940, is payable on demand, and Mr. Cartlidge has agreed to curtail 
the note within one year’s time by a payment of at least $10, 000.. The 


note bears interest at the rate of 3 1/2%, which is to be paid on a monthly 
basis. The following collateral security has been placed with us: 


44Shs. Wimsett Thrift Co. 90 3,960. 
363 " Beneficial Ind. Loan 17 + #6,171. 
48 Trenton Banking Co. 50 =. 2, 400. 
Penna. R.R. 16 144. 

United N.J. R.R. & Canal Co. 236 708. 

Newtown Title & Trust Co. 20 200. 

Public Serv. Corp. of N.J. 8% Pref. 143 143. 

Public Serv. Corp. of N.J. 6% Pref. 111 222. 
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50 " American Stores Co. -common 
120 " American Casualty Co. of Reading, Pa. 
300 " Cream of Wheat 
$2, 000. Peoples Gas Co. ist 5s of 1968 
1,416 Shs. Beneficial Loan Society common 
116 " Standard Fire Ins. Co. of N.J. 
4,766 " Trenton Trust Co. Pref. "A" 
Assignment of 1st Mortgage for $15, 000., recorded 
County of Phila., Mtg. Book J.M.H. No: 7143, 
page 184&c., against 2401 W. York Street, 
Philadelphia, Pa. 15, 000. 


$57, 628. 


| 
We understand that your Corporation will now release to Mr. 
Cartlidge 4, 766 shares Preferred Stock "A" of the Trenton Trust Com- 
| 
pany, which is also to be placed with us as collateral security for the 


new note. This is to advise you that we today have received from Mr. 
Cartlidge a check in the sum of $28, 596. which will apply as a further 
payment on his indebtedness, thus today his note has been reduced to 
$46, 736. 47. | 
Yours very truly, 


/s/ E. J. Fountain 
E. J. Fountain, 
EJF MH Executive Vice President. 


PLAINTIFF'S EXHIBIT 6B 


Trenton Trust Company 
Trenton, New Jersey 


Gentlemen: 
This is to advise you that the conditions set forth in the Resolu- 
tion of the Board of Directors of the Reconstruction Finance Corporation 
adopted May 17, 1940, prerequisite to the transfer and assignment of 
4,766 shares of Preferred Stock "A", of the Trenton Trust Company to 
Mr. Chris Cartilidge, have been fully and satisfactorily fulfilled. 
Yours very truly, 


Phila. Loan Agency 


/s/ V.C.B. 
Verner Boggs 
Examiner 


PLAINTIFF'S EXHIBIT 7 


May 23, 1940 
Reconstruction Finance Corporation, 
Philadelphia, Pa. 


Attention of Mr. E. Raymond Scott, Agency Manager, and 
Mr. Verner C. Boggs, Washington Examiner. 


Gentlemen: 

This will advise you that the note of Chris Cartlidge held by this 
Bank in the principal amount of $75, 332. 47, dated May 22, 1940, today 
was reduced to the’ principal sum of $46, 736. 47 by the payment of $28, 596., 
representing the proceeds of the sale of 4,766 shares of Preferred Stock 
"A of this Bank to Mrs. Mary G. Roebling. 

This will further advise you that the note of Mr. Bruce Bedford 
held by this Bank, dated May 22, 1940, in the principal amount of 
$104, 170.15, today was reduced to the principal sum of $75, 574.15 by 
the payment of $28, 596., representing the proceeds of the sale of 4, 766 
shares of Preferred Stock "A" of this Bank to Mrs. Mary G. Roebling. 

Yours very truly, 


/s/ E. J. Fountain 
E. J. Fountain 
Executive Vice President 


PLAINTIFF'S EXHIBIT 8 


MEMORANDUM 
May 23, 1940 

RE: Trenton Trust Company, 

Trenton, N. J. 

Directors’ Notes 
In accordahce with the requirements of the telegram of Mr. Mc- 
Grath to Mr. Scott dated May 17, 1940, we state the following with regard 
to the notes of Bruce Bedford and Chris Cartlidge: 

(1} That the said notes have been reduced by cash payments satis- 
factory to us; 


39) 


(2) That the unpaid balance of each obligation has been evidenced 
by a new note of each notemaker; | 
(3) That the collateral for and maturities of the new ites are 
acceptable to us; and | 
(4) That all interest accrued from February 1, 1938 to date has 

been paid at the rate of 3 1/2% and that the new notes bear 
interest at the rate of 3 1/2%. | 
With respect to the note of R. C. Chamberlain (deceased), we state the 
following: | 
(1) No reduction was required at this time inasmuch as principal 
payments in excess of $11, 000 were made from time to time 
by the Executor of the Estate; | 
A new note was not obtained since this involves the obligation 


of a decedent and the Executor does not have authority to issue 
a new note and for the further reason that the obligation of 
the decedent was not disputed by him during his lifetime and 
has been given full recognition by the Executor as well as by 
the beneficiaries; | 

Additional collateral was not required since Trenton Trust 
Company advised that it holds 4, 000 shares of American Gas 
and Electric common stock having a current market value 
of $108, 000; 

Trenton Trust Company has advised us that interest on the 
decedent's obligation at the rate of 3 1/2% is paid currently 
on a monthly basis at the end of each month. Consequently, 
the interest accrued from May 1 to May 22, 1940 was not 
required to be paid at this time. Interest will continue to 


be paid on this obligation on a monthly basis at the rate of 


3 1/2% per annum. 


/s/ E. Raymond Scott! 

E. Raymond Scott, Manager 
Philadelphia Loan Agency of the 
Reconstruction Finance Corporation 


/s/ V. C. Boggs | 

Verner Boggs, Examiner 
Reconstruction Finance Corporation 
Washington | 


PLAINTIFF'S EXHIBIT 9 


LOAN AGENCY 
of the 


RECONSTRUCTION FINANCE CORPORATION 
PHILADELPHIA - PENNSYLVANIA 


May 25, 1940 


Mr. Verner C. Boggs, Examiner 
Room 1024 

Reconstruction Finance Corporation, 
1825 "H" Street, N. W. 

Washington, D. C. 


Dear Mr. Boggs: Re: Trenton Trust Company, 
Trenton, New Jersey. 
Directors’ Notes. 


In Mr. McGrath's telegram of May 17, 1940, he authorized Mr. 
Scott to release shares of preferred stock "A" of Trenton Trust Com- 
pany to the Estate of R. C. Chamberlain (deceased), provided, among 
other things, that a new note would be obtained from the notemaker. As 
you know, and as is explained in Mr. Fountain's letter of May 22 addressed 
to you and Mr. Scott, it was impossible to obtain a new note because in 
this case we are dealing with the obligation of a decedent. 

I am informed by Mr. Sperling and Mr. Palmer that you will have 
the authorization of May 17, 1940 appropriately amended with respect to 
the Chamberlain matter so as to approve the procedure followed at the 
settlement. 

It is our understanding that at some time in the future a further 
authorization will be forwarded to this office with regard to the note of 
Mr. Siegfried Roebling (now deceased). It is our thought that when the 
note of Mr. Siegfried Roebling (now deceased) is considered by the Wash- 
ington office and an authorization is forwarded to this Agency, attention 
be given to the fact that this matter also involves the note of a decedent. 
In this connection we refer you to Mr. Fountain's letter dated May 22, 
1940, which you already have. 
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We understand that when you reply to Mr. Wharton's letter of 


May 20, 1940, you will send us a copy for the completion of our files. 
Very truly yours, | 


/s/ Henry F. Walton, Jr. 
Henry F. Walton, Jr., | 
Acting Manager | 


PLAINTIFF'S EXHIBIT 12 ! 
| 


Jun 3 - 1940 


| 
Mr. E. Raymond Scott, | 
Loan Agency, | 
Reconstruction Finance Corporation, | 
Federal Reserve Bank Building, 
Philadelphia, Pennsylvania. | 
Re: Trenton Trust Company, 
Trenton, New Jersey. | 
Directors’ Notes. 
Dear Mr. Scott: 
Reference is made to the telegram from Mr. McGrath to you 

dated May 17, 1940, authorizing assignment of certain shares of pre- 


ferred stock A of the subject Trust Company to parties therein named 


upon certain conditions, among others being that any unpaid balance re- 
maining on the notes of such notemakers held by the Trust Company be 
evidenced by new notes with security and maturities acceptable to you 
and Mr. Boggs. In a memorandum of May 23, 1940, signed by you and 
Mr. Boggs, copy of which was enclosed in your letter to Mr. Boggs 
dated May 27, 1940, it was pointed out that no new note was obtained 
from the Chamberlain estate for the reason that the executor does not 
have authority to issue a new note and the further reason that the obliga- 
tion of the decedent was not disputed by him during his lifetime and had 
been given full recognition by the executor as well as by the beneficiaries. 
This matter has been referred to our Directors, and I have been 
instructed to advise you that, under the circumstances, your action in 
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assigning 2383 shares of preferred stock ‘A of the Trust Company to the 
estate of R. C. Chamberlain without requiring the execution of a new 
note by the executor of the estate is ratified. 
The Treasurer will advise the Custodian accordingly. 
Very truly yours, 


Wilford J. Johnson, 
Assistant Chief, 
Examining Division 


PLAINTIFF'S EXHIBIT 13 
June 4, 1940 
Reconstruction Finance Corporation, 
Philadelphia, Pa. 
Attention of Mr. E. Raymond Scott, Agency Manager, and 
Mr. Verner C. Boggs, Washington Examiner. 
Gentlemen: 

This is to advise you that we have today entered into arrangements 
with Mr. John G.| Conner for payments on his obligations and also for the 
placing of collateral with us. 

We hold his note dated April 3, 1933, in the original amount of 
$35, 000., with a balance due thereon at the present time of $33, 366. 67. 
There is interest due on that note from February 1, 1938, to June 4, 
1940, in the sum of $2,770.47. We also hold his note dated December 
27, 1935, in the original amount of $3, 300., with a balance due at the 
present time of $2, 700. Interest on that note from May 1, 1940, to June 
4, 1940, amounts to $10.22. Thus we have a total indebtedness, includ- 
ing interest, to deal with amounting to $38, 847.36. On this indebtedness, 
Mr. Conner has paid today by check $5, 339. 36, thus reducing the indebt- 
edness to $33, 508. 

To evidence this indebtedness, we have received from Mr. Conner 


a new note, duly executed by him, accompanied by a collateral agreement 


which ties in the note with the collateral he is placing with us as security 
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for the above indebtedness. The note is dated June 4, 1940, is payable 
on demand, and Mr. Conner has agreed to curtail the note at the rate of 
not less than $4,000. per annum. The note bears interest at the rate of 


3 1/2% per annum, which is to be paid on a monthly basis. The following 


collateral security has been placed with us: 


61 Shs. Asso. Dry Goods 1st Pfd. 3, 660 
Oy "2nd Pfd. 1, 750. 
American Surety 3, 841. 
Wm. Freihofer Baking 0 3, 500. 
Trenton Banking Company 1, 800. 
Amer. Power & Light Pfd. 365. 
Phillips Petroleum 570. 
U. S. Steel common 540. 
Utah Power & Light 7% Pfd. 1, 484. 
Hershey Chocolate common 2,970. 
Union Carbide 1, 537. 
Eaton Mfg. 1, 871. 
Jersey Cent. P. & L. 7% Pfd. 1, 935. 
C. V. Hill & Co. 7% Pfd. 300. 
Trenton Trust Co. Pfd. "A" | 10, 008. 


$36, 131. 


We understand that your Corporation will now release to Mr. Conner 
1, 668 shares preferred Stock "A" of the Trenton Trust Company, which is 
also to be placed with us as collateral security for the new note. This is 
to further advise you that Mr. Conner today has sold the above preferred 
stock of the Bank to Mrs. Mary G. Roebling at $6. per share. The pro- 
ceeds of that sale amounting to $10, 008. has been applied as a principal 
payment on his indebtedness, thus reducing it to $23, 500. | 

Yours very truly, 


/s/ E. J. Fountain 
E. J. Fountain, 
Executive Vice President. 


PLAINTIFF'S EXHIBIT 14 


PHILADELPHIA - PENNSYLVANIA 
June 4, 1940 


Trenton Trust Company 
Trenton, New Jersey 


Gentlemen: 

This is to'advise you that the conditions set forth in the Resolution 
of the Board of Directors of the Reconstruction Finance Corporation 
adopted May 17, 1940, prerequisite to the transfer and assignment of 
1, 668 shares of preferred stock "A" of the Trenton Trust Company to 
Mr. John G. Conner have been fully and satisfactorily fulfilled. 

Very truly yours, 


/s/ E. R. S. 
E. Raymond Scott, Manager 
Philadelphia Loan Agency 


/s/ V. C. B. 
Verner Boggs, Examiner 


PLAINTIFF'S EXHIBIT 15 
June 4, 1940 


Statement 
Re: Trenton Trust Company, 
Trenton, N. J., 
Directors Notes 
In accordance with the requirements of the telegram of Mr. Mc- 
Grath to Mr. Scott, dated May 17, 1940, we state the following with re- 
gard to the note of John G. Conner: 
1. That the said note has been reduced by a cash payment 
satisfactory to us; 
That the unpaid balance of the obligation has been evidenced 
by new note of the note maker; 


That the collateral for, and the maturity of the new note are 


acceptable to us; 
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4. That all interest accrued from February 1, 1938 to date has 
been paid at the rate of 3 1/2%, and that the new note bears 
interest at the rate of 3 1/2%. 


/s/ §. Raymond Scott 

E. Raymond Scott, Manager, 
Philadelphia Loan Agency of 
Reconstruction Finance Corp. 
/s/ V. C. Boggs 
Verner C. Boggs, Examiner 
Washington Office of = — 
Reconstruction Finance Corp. 


PLAINTIFF'S EXHIBIT 17 


TRENTON TRUST COMPANY 
28 WEST STATE STREET 
TRENTON, N.J. 


June 12, 1940 
Mr. Verner C. Boggs, Examiner, 


Reconstruction Finance Corporation, 
Washington, D. C. 


Dear Mr. Boggs: 
Enclosed you will please find copy of letter which we have today 
received from Katzenbach, Gildea & Rudner, Attorneys for the Trenton 


Banking Company, who are co-executors of the Estate of H. M. Voor- 


hees. 
Yours very truly, 


/s/ E. J. Fountain 
E. J. Fountain 
Executive Vice President. 


PLAINTIFF'S EXHIBIT 17A 


KATZENBACH, GILDEA & RUDNER 
Counsellors at Law 


1112 Trenton Trust Building 
Trenton, New Jersey 


June 12, 1940 
The Trenton Trust Company, 


28 West State Street, 
Trenton, New Jersey 


Attention: MR. FOUNTAIN 
Gentlemen: 

Under date of March 19, 1940 there was delivered to you a written 
offer of settlement of the claim of Trenton Trust Company against the 
Estate of H. M. Voorhees, deceased. Under date of March 21, 1940 
there was mailed to The Trenton Banking Company as one of the Execu- 
tors of said estate, over the signature of Mr. Fountain, a letter contain- 
ing copy of a letter written to him by Mr. E. Raymond Scott, Manager 
of the Philadelphia Agency of the Reconstruction Finance Corporation. 
This last mentioned letter set out a detailed plan of settlement under 
which 4, 766 shares of the Preferred A stock of the Trenton Trust Com- 
pany would be made available to the Voorhees Estate in the event that 
settlement were made by this estate on the basis therein outlined. No 
time of settlement was fixed and it was expressly stated by Mr. Scott 
that he was acting in accordance with authority granted to him by the 
Directors of the Reconstruction Finance Corporation. 

Our letter to you of March 19, 1940 aforementioned remained un- 
answered until your letter of June 1, 1940, wherein you advised us that 
the Board of Directors of the Trenton Trust Company had at a meeting 
held on May 31, 1940 passed a resoltuion rejecting the offer as therein 
contained and making demand for the payment in full of the claim of the 
Trust Company. | Your letter constituted the first formal word we had 
had from you with regard to the offer of settlement as submitted by the 
Voorhees Estate. At a conference had on May 16th it was suggested by 


399 


Mr. Fountain and Mr. Boggs, who is a representative of the Reconstruc- 
tion Finance Corporation, that the Board of Directors of the Trust Com- 
pany would, at a meeting held that afternoon, take formal action on the 
Estate offer and that we would be advised promptly. However, it was 
not until June 3rd that your letter came to us. 

At a conference held on Tuesday evening, June 4th, stended by 
Mr. Fountain, Mr. Boggs and Mr. Scott, acting for the Reconstruction 
Finance Corporation, Mrs. Voorhees, representatives of The Trenton 
Banking Company, and Mr. Wharton, acting for Mrs. Roebling, we were 
advised that the plan of settlement contained in letter of the Reconstruc- 
tion Finance Corporation dated March 20, 1940 was no longer available 
to the Voorhees Estate, although it had been made available to and con- 
summated by Messrs. Bedford, Conner, and Cartlidge, and the Estates 
of Richard C. Chamberlain and Siegfried Roebling, and particularly that 
4,766 shares of the Preferred A stock of the Trenton Trust Company 
therein set aside for the Voorhees Estate were no longer available. Mr. 
Scott acquiesced in the statement that in writing the letter he wrote with 
full authority of the Board of Directors of the Reconstruction Finance 
Corporation. Mr. Fountain stated that he had had no formal word that 
the plan of settlement as therein outlined had been changed. Mr. Boggs 
stated that he had no knowledge of that letter but in any event the plan 
as therein contained was no longer available to the Voorhees Estate. 
Mr. Boggs stated that, as to the Voorhees Estate, it must pay the full 
amount claimed by the Trenton Trust Company, with interest at 31/2% 
from February 1, 1938, and that if payment were made on this basis 
Preferred A stock of the Trenton Trust Company would be released to 


it over a period of time, not to exceed five years, upon the basis of two 


shares to the Roebling Estate and one share to the Voorhees Estate, as 
determined by the amount realized in cash by the Reconstruction Finance 
Corporation from certain assets consisting of mortgages, ponds, and 
promissory notes, -the stock to be released on the basis of $20. 00 a share. 
Based upon calculations made, and on this basis, there might at some 
time in the future be released to the Voorhees Estate about 2, 000 shares 
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of Preferred A stock instead of the 4, 766 shares fixed in Mr. Scott's 
letter. 

The essence of the settlement plan as now proposed is that 
Messrs. Bedfordiand Conner, Directors of the Trenton Trust Company, 
and the Chamberlain and Roebling Estates, of which the Trenton Trust 
Company is the Trustee, and Mrs. Mary Roebling, President and Direc- 
tor of the Trenton Trust Company, have received special benefits and 
concessions which are to be denied to the Voorhees Estate. The suggestion 
of a settlement on this basis is contrary to all principles of equity and law 
and is not acceptable to the Executors of the Voorhees Estate. Were the 
claim of the Trenton Trust Company prosecuted to judgment favorable 
to the Trust Company, the Voorhees Estate would have rights in equity 
and law with respect to the Preferred A stock and other assets which are 
greater than those made part of the proposed proposition of settlement. 

This letter and all statements herein made are submitted to you 
without prejudice and are not to be construed as an admission against 
interest and this letter is not to be introduced into evidence under any 
circumstances without our consent. 

Very truly yours, 


(signed) Katzenbach, Gildea & Rudner 


PLAINTIFF'S EXHIBIT 19 


LOAN AGENCY 
of the 
RECONSTRUCTION FINANCE CORPORATION 
‘PHILADELPHIA - PENNSYLVANIA 


June 13, 1940 
Mr. Eugene J. Fountain, 
Executive Vice President, 
Trenton Trust Company, 


28 West State Street, 
Trenton, N. J. 


Dear Mr. Fountain: 
Thank you very much for your letter of June 12 and for sending 
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us a copy of the letter from Katzenbach, Gildea & Rudner, also dated 
the 12th, regarding your claim against the Estate of H. M. Voorhees, 
deceased. 
In view of the fact that you sent a copy of the letter directly to 
Mr. Boggs, we do not think it is necessary for us to transmit a copy of 
your letter to our Washington office. 
Very truly yours, 


/s/ E. Raymond Scott | 
E. Raymond Scott 
Manager 


PLAINTIFF'S EXHIBIT 20 


T. GIRARD WHARTON 
COUNSELOR AT LAW | 
SOMERVILLE Telephone 1030 

| 


NEW JERSEY 


June 13, 1940 


Vv. C. Boggs, Esq. 

Room 1024 

Reconstruction Finance Corporation Bldg. 
Washington, D. C. 


Dear Mr. Boggs: 


I am enclosing herewith a copy of my letter, of even date here- 
with, to Messrs. Katzenbach, Gildea & Rudner, in regard to the Voor- 
hees note situation, the contents of which are self-explanatory. 

With kindest regards, | 

Sincerely yours, | 
/s/ T. Girard Wharton 


PLAINTIFF'S EXHIBIT 20-A 


June 13, 1940 


Katzenbach, Gildea & Rudner 
Counsellors at Law 

1112 Trenton Trust Building 
Trenton, New Jersey 


Attention: Louis Rudner, Esq. 
Dear Mr. Rudner: 

Mr. Fountain has forwarded to me a copy of your letter of the 
12th inst. to the Trenton Trust Company, in which the executors of the 
Voorhees estate apparently reject a settlement of the pending litigation 
between it and the Trust Company. 

This decision of the Voorhees estate, while extremely regrettable, 
can be its concern only, but I hasten to correct one very erroneous state- 
ment in your letter. You state, in part, that "The essence of the settle- 
ment plan as now proposed is that Messrs. Bedford and Conner, Direc- 
tors of the Trenton Trust Company, and the Chamberlain and Roebling 
estates, of which the Trenton Trust Company is the trustee, and Mrs. 
Mary Roebling, President and Director of the Trenton Trust Company, 
have received special benefits and concessions which are to be denied to 
the Voorhees estate’’. I emphatically deny that the Roebling estate and 
Mrs. Mary Roebling, individually, or either of them, have received any 
special benefits and concessions denied to the Voorhees estate as the re- 
sult of the settlement plan in question. The Roebling estate has and will 
receive no benefit whatsoever from the plan, let alone any special bene- 

fits. Mrs. Roebling very definitely has made generous sacrifices to 

make possible the consummation of the plan. Her willingness to make 
such sacrifices for the benefit of the individual directors, or their es- 
tates, as well as the banking institution in which she is So vitally interested, 
has never changed. It seems to me that you are being extremely unfair in 
suggesting otherwise. It is my personal belief that had the Voorhees es- 
tate indicated the same spirit of sacrifice and cooperation to adjust this 
difficult situation, it would not now find itself in its present dilema. 
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You will please understand that this letter and all statements 
herein made are submitted in behalf of the Roebling estate and Mrs. 
Roebling and are entirely without prejudice to the Trenton Trust Com- 
pany in its present litigation or negotiations with the Voorhees estate, 
are not to be construed as an admission against interest and are not to 
be introduced into evidence under any circumstances without my con- 


sent. 


Very truly yours, 


(Signed) T. Girard Wharton 


TGW:HLD 
Copies to Trenton Trust Company and 
Reconstruction Finance Corporation 


PLAINTIFF'S EXHIBIT 21 
T. GIRARD WHARTON 
COUNSELOR AT LAW TELEPHONE 1030 
SOMERVILLE | 
NEW JERSEY 


June 21, 1940 
Vv. C. Boggs, Esq. 
Room 1024 


Reconstruction Finance Corporation Bldg. 
Washington, D. C. 


In re Estate of Siegfried Roebling, deceased. 
Dear Mr. Boggs: | 
This is to advise you that the estate of the above named decedent 
has paid in full the balance due, both for principal and interest, on 
account of the decedent's note held by the Trenton Trust Company, as 
one of the so-called "director's notes". Payment was made on June 18, 
1940. Under the circumstances, the last possible impediment to re- 
leasing preferred A stock to Mrs. Mary G. Roebling, when the same is 
available for release, would seem to be removed. | 
I have heard nothing further in regard to the Voorhees situation 
since the receipt of a copy of Mr. Rudner's letter to the Trenton Trust 
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Company of the 12th inst. I presume that I shall have some word within 
the near future, either from the Trust Company or from you, as to what 
disposition is to be made of this situation. 
With kindest regards, Iam 
Sincerely yours, 
/s/ T. Girard Wharton 


PLAINTIFF'S EXHIBIT 22 


TRENTON TRUST COMPANY 
28 WEST STATE STREET 
TRENTON, N. J. 


June 25, 1940 


Mr. V. C. Boggs, Examiner, 
Reconstruction Finance Corporation, 
Washington, D. C. 


Dear Mr. Boggs: 


Enclosed you will please find copy of letter written to the 


Trenton Banking Company, co-executors of the Estate of Harvey 
M. Voorhees, in accordance with our telephone conversation yester- 
day. 

Yours very truly, 


/s/ E. J. Fountain 
E. J. Fountain 
Executive Vice President 


| 
PLAINTIFF'S EXHIBIT 22-A | 
June 24, 1940 


Mr. Wm. C. Matlack, Jr., Trust Officer, | 
Trenton Banking Company | 
Trenton, New Jersey. | 

| 


Re: Estate of Harvey M. Voorhees, deceased. 
Dear Mr. Matlack: | 
Pursuant to conference held at your bank on June 4, 1940, attend- 
ed by representatives of your bank, representatives of the Reconstruction 
| 
Finance Corporation, Mr. Wharton, and the writer, Mr. Verner C. Boggs, 


Examiner for the Reconstruction Finance Corporation, returned to his 
Washington Office and again conferred with his associates there. There 
was forwarded to him copy of letter which we received from Katzenbach, 
Gildea & Rudner dated June 12, 1940. | 

Mr. Boggs 'phoned me today and stated that the R. F. C. had again 
considered the matter of stock release to the Estate of Harvey M. Voor- 
hees and that there was no change in their attitude over that expressed on 
June 4, 1940, at the conference held at your bank. I called, Mr. Rudner 
to advise him of this and was told by his office that he was out of town and 
was not expected to return until some time after July 1st. Accordingly, 
this communication is addressed to you in Mr. Rudner's absence. 

It would be appreciated if you would kindly advise your Board of 
Directors of the Reconstruction Finance Corporation's position in this 
matter and let us know at an early date as to your decision and what course 
you intend to pursue. 

As stated to you in our letter of June 1, 1940, we ate ready to go 
forward with the litigation which we have already started in the event that 
we cannot work out a payment plan satisfactory to us in connection with 
the indebtedness due us. 

Yours very truly, 


E. J. Fountain, 
Executive Vice President. 


PLAINTIFF'S EXHIBIT 25 


LOAN AGENCY 
of the 
RECONSTRUCTION FINANCE CORPORATION 


PHILADELPHIA - PENNSYLVANIA 
July 16, 1940 


Mr. Charles N. Griffin, 
Administrative Assistant 

Special Service Section - Banks, 
Examining Division, 

Reconstruction Finance Corporation, 
Washington, D. C. 


Dear Mr. Griffin: Re: Trenton Trust Company, 
Trenton, New Jersey. 
Directors’ Notes 


If you will refer to Mr. McGrath's letter of March 15, 1940, 
relative to the Directors’ Notes at Trenton Trust Company, you will 
notice that provision was made for the notemakers to pay their pro rata 
part of the expense of foreclosing the Trentrusco Corporation loan. 

We figured each notemaker's proportionate share as follows: 


Bruce Bedford $ 47.55 
Chris Cartlidge 45.97 
Chamberlain Estate 23.77 
John G. Conner 16. 64 
Voorhees Estate 47.55 
Roebling Estate 95.10 


$276. 58 

The Roebling Estate and the Chamberlain Estate paid their share 
of the expense and Federal Reserve Bank credited $117.11 to Expense- 
Collateral Purchased and $1.76 to Deferred Credits - Collections. 

Nothing was mentioned about the reimbursement of these expenses 
in Mr. McGrath's telegram of May 17, 1940 and when we mentioned this 
to Mr. Boggs, he stated that we were to reimburse the Roebling and 
Chamberlain Estates. 


If such isithe case, will you please have appropriate instructions 


407 


issued to the Custodian authorizing it to draw a check for $95. 10 in favor 
of the Roebling Estate and a check for $23.77 in favor of the (Chamberlain 
Estate? | 

Very truly yours, 


/s/ ®. Raymond Scott 
E. Raymond Scott 
Manager 


PLAINTIFF'S EXHIBIT 26 
July 19, 1940 


Mr. E. Raymond Scott 

Manager, Loan Agency 
Reconstruction Finance Corporation 
Philadelphia, Pennsylvania 


Re: Trenton Trust Company | 
Trenton, New Jersey _ 


Dear Mr. Scott: 
Acknowledgment is made of your letter of July 16, 1940, addressed 
to Mr. Griffin, regarding provision previously made to have certain note 


makers reimburse this Corporation on a pro rata basis for the expense of 


foreclosing the Trentrusco Corporation loan. 

You advise that in accordance with the foregoing, me Roebling 
estate paid to the Corporation $95.10 and the Chamberlain estate paid the 
Corporation $23.77, representing their pro rata share of the expense. 

In view of the arrangene nts developed for the handling of the note 
makers’ indebtedness to the subject bank, the Directors have authorized 
the reimbursement by the Treasurer to the Roebling estate and the Cham- 
berlain estate in the respective amounts of $95.10 and $23. 77 and the 
Treasurer has been instructed to issue appropriate authorization to the 


ae to erect such pe 


SOMre STIR TA [APPROVED 
kas * "BY BOARD 
RA KS M. J. McGrath July 19, 1940 
Chief, Examining Division /s/ Charles Buttler] 


PLAINTIFF'S EXHIBIT 28 


T. GIRARD WHARTON 

COUNSELOR AT LAW 
SOMERVILLE Telephone 1030 
NEW JERSEY 


July 29, 1940 


Reconstruction Finance Corporation 
Reconstruction Finance Corporation Bldg. 
Washington, D. C. 


Attention: V. C. Boggs, Esq. 


Dear Mr. Boggs: 

I have been advised by the Trenton Trust Company, as executor 
of the last will and testament of Siegfried Roebling, deceased, and by 
Mrs. Mary G. Roebling that the estate received a check from the Re- 
construction Finance Corporation for $95.10, as a refund of its contribu- 
tion toward the foreclosure expenses. Inasmuch as this contribution was 
made by Mrs. Roebling personally, as beneficiary of the A stock, it was 
mistakenly sent to the estate. To simplify matters, I have had the estate 
give its check to Mrs. Roebling for the same amount, but I shall appreci- 
ate your having the Reconstruction Finance Croporation amend its records 
accordingly, so that in the future, all transactions can be had directly 
with Mrs. Roebling personally. 

Since I last discussed with you the draft of your letter in answer 
to my letter of May 20, 1940 regarding the so-called directors’ notes” 
transactions, I have been giving your suggestions careful thought. It seems 
to me that, based upon past experience, five years is too short a time with- 
in which to limitithe release of A stock to Mrs. Roebling. While I should 
prefer to have no time limit fixed, if the Reconstruction Finance Corpora- 
tion considers such essential, I think that it should not be less than ten 
years and, preferably, at least fifteen years. That may sound like a 
long time, but we know only too well the slow nature of the assets remain- 
ing with the Reconstruction Finance Corporation, and in these unsettled 
times, we should not expect them to liquidate out for some years to come. . 
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I do hope that you will give favorable consideration to this suggestion. 
I presume that when you send your letter to me it will be rewritten 
in the light of the latest developments concerning the Voorhees note. As I 
understand the situation, if the Voorhees estate does not pay its note im- 
mediately in full, the Trust Company is to continue with its litigation 
against the estate, and the Voorhees estate will receive no A stock or 
other consideration from the Reconstruction Finance Corporation. 
With kindest regards, | 
Sincerely yours, 
/s/ T. Girard Wharton 
TGW:HLD | 


PLAINTIFF'S EXHIBIT 29 
August 1, 1940 


Mr. T. Girard Wharton 
Counselor at Law 
Somerville, New Jersey 


Re: Trenton Trust Company 
Trenton, New Jersey 


Dear Mr. Wharton: | 
Receipt is acknowledged of your letter of July 29, 1940, addressed 
for the attention of Mr. Boggs, who will be out of the city until August 5. 
Upon his return, the matters mentioned in your letter will be brought to 
his attention. 
Yours very truly, 


Charles N. Griffin 
Administrative Assistant 
Examining Division 


PLAINTIFF'S EXHIBIT 30 


Aug 28, 1940 
Mr. E. Raymond Scott 

Manager, Loan Agency of the 

Reconstruction Finance Corporation 

Federal Reserve Bank Building 

Philadelphia, Pennsylvania 


| Re: Trenton Trust Company 
Trenton, New Jersey 
Dear Mr. Scott: 


Reference is made to Mr. McGrath's letter to you dated March 


15, 1940, authorizing you to execute, upon certain conditions, instru- , 


ments providing for the transfer or assignment to certain individuals, 
referred to in such letter as the "note makers", of whole shares of pre- 
ferred stock "A" of the subject bank acquired by the Corporation upon the 
foreclosure of the loan, in the original principal amount of $2, 000, 000, 
heretofore made by the Corporation to Trentrusco Corporation, Trenton, 
New Jersey. Such letter required, among other things, that each of the 
note makers pay his pro rata part of the expense of foreclosing the afore- 
said loan to Trentrusco Corporation. 

Subsequent to the foreclosure, the Roebling estate and the Cham- 
berlain estate paid their pro rata shares of such expense in the respec- 
tive amounts of $95.10 and $23.77. By letter dated July, 19, 1940, you 
were advised of the action of our Board of Directors authorizing a refund 
to such estates of the amounts paid by them as their respective pro rata 
shares of the expense of foreclosing. 

Under the aforesaid requirement that each note maker pay his 
respective pro rata share of the foreclosure expense, the following note 
makers would be required, according to your letter dated July 16, 1940, 
to pay to the Corporation the amounts set opposite their respective names: 


Bruce Bedford $47.55 
Chris Cartlidge 45.97 
John G. Conner 16. 64 
Voorhees Estate 47.55 


$157. 71 
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Our Board has agreed that the note makers named in the preceding 
paragraph of this letter need not pay to the Corporation their pro rata 
share of the expense of foreclosure. 

The Treasurer will instruct the Custodian accordingly. 


Very truly yours, 


Charles N. Griffin 
‘Administrative Assistant 
yt Special Service Section 4 Banks 


PLAINTIFF'S EXHIBIT 31 | 
T. GIRARD WHARTON | 
COUNSELOR AT LAW 
SOMERVILLE Telephone 1030 
NEW JERSEY 


December 14, 1940 


| 
Reconstruction Finance Corporation 
Reconstruction Finance Corporation Bldg. 
Washington, D. C. 


Attention: V. C. Boggs, Esq. 
Dear Mr. Boggs: 


In checking through my current files, I notice that I have never 
received from the Reconstruction Finance Corporation an answer to my 
letters of May 20, 1940, and July 29, 1940, in reference to the so-c2liec 
"directors' notes" transactions of the Trenton Trust Company, with par- 
ticular reference to Mrs. Roebling's position in the premises. I was ad- 
vised by Mr. Charles N. Griffin, Administrative Assistant of the Exam- 
ining Division, by letter, dated August 1, 1940, that you were out of the 
city at the time of the receipt of my letter of July 29, 1940, and that upon 
your return, the matters. mentioned therein would be brought to your 
attention. | 
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I am very anxious to have a definite understanding with respect 
to Mrs. Roebling'’s position and shall appreciate your early attention 
to the matter. 

Another question which has not yet been settled is that of liquidating 
and dissolving the Trentrusco Corporation which cannot be done, of course, 
until the Reconstruction Finance Corporation indicates what new vehicle 
for the carrying of its loan transaction will be satisfactory. Because of 
the additional trouble and expense in maintaining the Trentrusco Corpor - 
ation and because it no longer serves any useful purpose, I should like very 
much to have the Corporation's answer as to this. 

Thanking you and with kindest regards, I am 

Sincerely yours, 
/s/ T. Girard Wharton 


PLAINTIFF'S EXHIBIT 32 


T. GIRARD WHARTON 
* * * 


* * 


December 27, 1940 


Reconstruction Finance Corporation 
Reconstruction Finance Corporation Bldg 
Washington, D.C. 


Attention: V. C. Boggs, Esq. 
In re Trentrusco Corporation 
Dear Mr. Boggs: 

I dislike pressing you when you are undoubtedly busy, but I shall 
very much appreciate hearing from you as soon as possible in regard 
to the above entitled matter. 

Very truly yours, 
/s/ T. Girard Wharton 
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PLAINTIFF'S EXHIBIT 32-A-1 


MEMORANDUM FOR THE FILES 
December 28, 1940 
RE: TRENTON TRUST COMPANY | 


TRENTON, NEW JERSEY | 


Mr. E. J. Fountain, Executive Vice President of the subject 
bank, called on Mr. Boggs and the undersigned today. He discussed 
various problems of the bank, etc. and went into details concerning the 
individual directors of the bank and the advisability of trying to induce 
additional responsible persons to supplant some of the less desirable 
members of the Board of the bank. | 

Mr. Boggs and I very frankly gave Mr. Fountain our views re- 
garding the need for cooperation between him and Mrs. Roebling and 
expressed the personal opinions that the difficulties between the two 


would have to be satisfactorily resolved or, in our opinion, a change 


would be inevitable. I expressed the personal view that Mrs. Roebling 
would probably not be forced out of the picture and that he should recog- 
nize this fact and make up his mind to cooperate with her and to secure 
her cooperation in the management of the bank. | 

It was. suggested that it would probably not be a bad idea a little 
later to have both Mrs. Roebling and Mr. Fountain have a; thorough and 
frank discussion with Mr. McGrath and others in an attempt to work out 
the situation. This failing, we stated that in our judgment a change in 
the set-up would be the only thing left to be done. | 


/s/ Charles N. Griffin 
Charles N. Griffin 
Administrative Assistant 


cc-Mr. McGrath 


PLAINTIFF'S EXHIBIT 33 


T. GIRARD WHARTON 
COUNSELOR AT LAW Telephone 1030 
SOMERVILLE 
NEW JERSEY 
May 16, 1941 


Reconstruction Finance Corporation 
Reconstruction Finance Corporation Bldg. 
Washington, D. C. 


Attention: V. C. Boggs, Esq. 


Dear Mr. Boggs: 

Knowing that you have. been quite busy with the matter of manage- 
ment at the Trenton Trust Company, I have refrained from bothering you 
further with reference to the so-called ''directors' notes" transactions 
of the Trust Company, with particular reference to'Mrs. Roebling's 
position in the premises. A year has gone by, and the matter is still 
unsettled. A reference to my letters of May 20, 1940, June 21, 1940, 
July 29, 1940, December 14, 1940, and December 27, 1940, will un- 
doubtedly refresh your memory as to the situation. 

I am very anxious to reach a definite understanding with respect 
to Mrs. Roebling's position in the premises and shall appreciate very 
much your early attention to the matter. 

Thanking you and with kindest regards, Iam 

Sincerely yours, 


/s/ T. Girard Wharton 


PLAINTIFF'S EXHIBIT 34 


The Board on June 1, 1941 authorized Mr. Boggs to send the 
following letters: 


"Mr. E. Raymond Scott, 
Manager, Loan Agency of the 
Reconstruction Finance Corporation, 
Federal Reserve Bank Building, 
Philadelphia, Pennsylvania. 


"Re: Trenton Trust Company 
Trenton, New Jersey 


"Dear Mr. Scott: 
"On May 23, 1934, the Corporation made a loan to easco 
Corporation, Trenton, New Jersey, in the original principal amount of 
$1, 998,.750, secured by 100, 000 shares of preferred stock| 'A' of the sub- 


ject trust company of the par value of $20 per share, and by additional 
collateral. | 
‘"Default having occurred in the payment of the collateral note evi- 


dencing the aforesaid loan to Trentrusco Corporation, the collateral se- 
curing the same was sold at public sale on February 23, 1940, and at the 


sale the Corporation purchased most of such collateral, including the 
aforesaid 100, 000 shares of preferred stock 'A' of the subject trust com- 
pany, the par value per share of which had, however, been reduced to $6 
(subject to retirement by call at $20 per share plus accrued dividends, 

and the holders thereof to be entitled to receive, in the event of the liquida- 
tion of the subject trust company, the sum of $20 per share plus unpaid 
dividends accrued thereon, before any distribution is made to the holders 
of preferred stock 'B' or common stock of the subject trust company). 

"Of the 100, 000 shares of preferred stock 'A’ of the subject trust 
company hereinabove mentioned, 13, 583 shares have heretofore been re- 
leased to certain individuals pursuant to authorization of the Board of 
Directors of this Corporation. The Board of Directors of ' the Corporation 
has agreed that the Corporation will assign to Mrs. Mary G. Roebling 
1, 200 of the remaining shares of preferred stock ‘A’ of the subject trust 


company purchased by the Corporation at public sale on February 23, 1940, 
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provided that all expenses in connection with the assignment to Mrs. 


Roebling of such 1, 200 shares of preferred stock 'A' are paid by her. 


"You are requested to execute and to deliver to the Custodian such 
instrument or instruments as may, in the opinion of Agency Counsel, be 
necessary to provide for the assignment to Mrs. Roebling of 1, 200 shares 
of preferred stock 'A', as aforesaid. You are requested further to ad- 
vise the Custodian when you have received written evidence or assurances 
satisfactory to you that all expenses in connection with the assignment 
of such 1, 200 shares of preferred stock 'A' of the subject trust company 
to Mrs. Roebling have been or will be paid. 

"The Treasurer or an Assistant Treasurer of the Corporation will 
issue appropriate instructions to the Custodian to release to Mrs. Roeb- 
ling a certificate or certificates representing the 1, 200 shares of pre- 
ferred stock 'A’ of the subject trust company to be assigned to her, as 
aforesaid, when the Custodian shall have received the instrument or in- 
struments of assignment and the written statement with respect to payment 
of the expenses in connection therewith, to which reference is made in the 


preceding paragraph of this letter." 
* * * 


"Mr. E. Raymond Scott, 

Manager, Loan Agency, 
Reconstruction Finance Corporation, 
Philadelphia, Pennsylvania 


"Re: Trenton Trust Company 
Trenton, New Jersey 


"Dear Mr. Scott: 
"The Directors today took the following action in connection with 
the subject bank: 
1. Approved appointment of Mary G. Roebling (President) as 
Chairman of the Board; 
Interposed no objection to the appointment of Thomas Hildt as 
President; 


417 


3. Approved L-109E dated May 29, 1941, upon the condition 
that no directors’ fees shall be paid to salaried officers. 
"Enclosed for your files is copy of bank's letter and L-109E, 
both dated May 29, 1941." | 


PLAINTIFF'S EXHIBIT 35 


| 

By Direct Wire From | 
WESTERN UNION sa aie us 

| 


* * * 


WY162 60 2 EXTRA DLC XC= SOMERVILLE NJ JUNE 4 125P 
V C BOGGS, PERSONAL REPORT DELY= | 
RECONSTRUCTION FINANCE CORP BLDG WASHDC= 


WILL YOU PLEASE LET ME HAVE AN ANSWER TO MY LETTER OF THE 
SIXTEENTH ULT. IN RE MRS ROEBLING'S RIGHTS IN PREFERRED A 
STOCK AS SOON AS POSSIBLE STOP THINK IT IMPORTANT THAT WE 


HAVE THIS MATTER SETTLED STOP IF IT CAN BE EXPEDITED BY 
MY COMING TO WASHINGTON WILL BE GLAD TO DO SOSTOP PLEASE 
ANSWER= | 

T GIRARD WHARTON. | 


PLAINTIFF'S EXHIBIT 36 


TELEGRAM 
RECONSTRUCTION FINANCE CORPORATION 
WASHINGTON 


FILE: TRENTRUSCO CORPORATION 
Trenton Trust Company 
Trenton, N. J. June 5, 1941 


VIA COMMERCIAL WIRE 


T. GIRARD WHARTON 
SOMERVILLE, NEW JERSEY 


WILL BE GLAD TO SEE YOU ANY DAY. 
Vv. C. BOGGS 


N 
VCBE:vir L You ae 


PLAINTIFF'S EXHIBIT 38 


TELEGRAM 
RECONSTRUCTION FINANCE CORPORATION 
WASHINGTON 


FILE TRENTRUSCO CORPORATION 
Trenton Trust Co. 
Trenton, N. J. 


VIA COMMERCIAL WIRE 


T. GIRARD WHARTON 
SOMERVILLE, NEW JERSEY 


WEDNESDAY JUNE ELEVENTH AT TEN THIRTY WILL BE MOST 
CONVENIENT. 
(Initialed) VCB 


Vv. .C. BOGGS 
RFC 


PLAINTIFF'S EXHIBIT 40 


Aug 13, 1941 


Mr. E. Raymond Scott 

Manager, Loan Agency of the 
Reconstruction Finance Corporation 
Federal Reserve Bank Building 
Philadelphia, Pennsylvania 


Re: Trenton Trust Company 
Trenton, New Jersey 
Dear Mr. Scott: 

On May 23, 1934, the Corporation made a loan to Trentrusco 
Corporation, Trenton, New Jersey, in the original principal amount of 
$1, 998, 750, secured by 100, 000 shares of preferred stock "A" of the 
subject trust company of the par value of $20per share, and by additional 
collateral. 

Default having occurred in the payment of the collateral note evi- 
dencing the aforesaid loan to Trentrusco Corporation, the collateral se- 
curing the same was sold at public sale on February 23, 1940, and at the 
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sale the Corporation purchased most of such collateral, including the 
| 


aforesaid 100, 000 shares of preferred stock "A" of the subject trust 
company, the par value per share of which had, however, been reduced 
to $6 (subject to retirement by call at $20 per share plus accrued divi- 
dends, and the holders thereof to be entitled to receive, in the event of 
the liquidation of the subject trust company, the sum of $20 per share 
plus unpaid dividends accrued thereon, before any distribution is made 
to the holders of preferred stock "B" or common stock of the subject 
trust company). 
Of the 100, 000 shares of preferred stock "A" of the subject trust 
company hereinabove mentioned, 13, 583 shares have heretofore been re- 
leased to certain individuals pursuant to authorization of the Board of 
Directors of this Corporation. The Board of Directors of the Corporation 
has agreed that the Corporation will assign to Mrs. Mary G. Roebling 
1, 200 of the remaining shares of preferred stock "A" of the subject trust 
company purchased by the Corporation at public sale on February 23, 
1940, provided that all expenses in connection with the assignment to 
Mrs. Roebling of such 1, 200 shares of preferred stock "A are paid by 
her. | 
You are requested to execute and to deliver to the Custodian such 
instrument or instruments as may, in the opinion of Agency Counsel, be 
necessary to provide for the assignment to Mrs. Roebling of 1, 200 shares 


of preferred stock "A", as aforesaid. You are requested further to ad- 
vise the Custodian when you have received written evidence or assurances 
satisfactory to you that all expenses in connection with the assignment of 
such 1, 200 shares of preferred stock "'A" of the subject trust company to 
Mrs. Roebling have been or will be paid. i 

The Treasurer or an Assistant Treasurer of the Corporation will 
issue appropriate instructions to the Custodian to release to Mrs. Roebling 
a certificate or certificates representing the 1, 200 shares of preferred 
stock "A" of the subject trust company to be assigned to her, as aforesaid, 
when the Custodian shall have received the instrument or instrume nts of 
assignment and the written statement with respect to payment of the expenses 
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in connection therewith, to which reference is made in the preceding 


paragraph of this letter. 
i ve Ge »? Very truly yours, 
ute Vv. C. Boggs 
Administrative Assistant 
pene ae ay Examining Division 


jor We 


PLAINTIFF'S EXHIBIT 41 


T. GIRARD WHARTON 

COUNSELOR AT LAW 
SOMERVILLE 
NEW JERSEY 


Telephone 1030 
September 11, 1941 


Reconstruction Finance Corporation 

Room 1024 

Reconstruction Finance Corporation Building 
Washington, D. C. 


Attention V. C. Boggs, Esq. 


Dear Mr. Boggs: 

I shall appreciate your advising me what further developments 
there are, if any, with respect to the release of Mrs. Roebling's share 
of the Trentrusco Corporation assets. I know that we both desire to 
make a final disposition of this matter as soon as possible, and I am not 
writing you to complain but simply to learn the present status of the 
matter and to remind you of our great desire to dispose of it. 

With kindest regards, 

Sincerely yours, 


/s/ T. Girard Wharton 
TGW:HLD 


PLAINTIFF'S EXHIBIT 42 


September 12, 1941 


T. Girard Wharton, Esquire 
Somerville, New Jersey | 


Dear Mr. Wharton: | 
I have your letter of September 11. In this connection you are 
advised that the Philadelphia Agency of this Corporation was instructed 
on August 13 to execute and deliver to the Custodian such instrument or 
instruments which may, in the opinion of Agency Counsel, be necessary 
to provide for the assignment to Mrs. Roebling of 1, 200 shares of pre- 


ferred stock ''A" of the Trenton Trust Company. 


I had a letter from the Agency on this matter yesterday and I 
have no doubt that the delivery will be executed within the next few days. 
Very truly yours, | 


/s/ VCB 

Vv. C. Boggs | 
Administrative Assistant 
Examining Division 


VCB:rgf 


PLAINTIFF'S EXHIBIT 43 


T. GIRARD WHARTON | 

COUNSELOR AT LAW Telephone 
SOMERVILLE | 
NEW JERSEY | 

September | 19, 1941 


Reconstruction Finance Corporation 

Room 1024 

Reconstruction Finance Corporation Building 
Washington, D. C. 


Attention: V. C. Boggs, Esq. 
Dear Mr. Boggs: 

I have your letter of the 12th inst. in which you advise me that 
the Philadelphia Agency of the Corporation was instructed, on August 13th, 
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to execute and deliver to the Custodian such instrument, or instruments, 
as might be necessary to provide for the assignment to Mrs. Roebling 
of 1, 200 shares of preferred stock "A" of the Trenton Trust Company, 
for which I thank you. . 

Of course, this is but the execution of the action ordered by the 
Corporation some months ago, as you advised.me at my last conference 
with you in Washington. While both Mrs. Roebling and I appreciate the 
prompt fulfilment of this action, what we are more vitally concerned 
about is what action has been or is to be taken by the Corporation with 
respect to the further release of stock to her, in the event that the status 
of this loan transaction justifies such release. When I last talked to you, 
you had not yet had an opportunity to present this matter to the Board of 
the Corporation, | and I shall appreciate your advising me at your earliest 
convenience whether it has been presented to the Board and what action, 
if any, has been taken by the Board with respect thereto. As you know 
only too well, when Mrs. Roebling came to the assistance of the other 
directors by purchasing their stock a year ago last spring, she did it 
upon the understanding, which was agreed upon between you and me, 
that she, too, would someday receive her share of stock from the Corpor- 
ation, provided, \of course, the condition of the loan and collateral justified 
such release. While we all knew that that time might be in the distant 
future, it was fully expected that some substantial portion of the stock 
would be available for release. In any event, whatever was available 
would be released to her —including any share to which the Voorhees 


estate might have been entitled had it recognized its obligation to the 


Trust Company at that time. 

You will please forgive my repeating those facts already so well 
known to you, but both Mrs. Roebling and I feel very strongly about her 
position in the premises, and I cannot emphasize too frequently the justice 
to her position. 

I shall appreciate some word from you as to the present status of 
the matter at your earliest convenience. 

Sincerely yours, 


TGW:HLD /s/ T. Girard Wharton 
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October 2, 1 


struction Finance Corporation 


elphia, Pennsylvania 
YW 


oe Leonard J. Ralston, Attorney 


Your letter of September 24th, addressed to Mrs. Mary G. 
Roebling, with enclosure, has been handed to me by Mrs. Roebling for 


attention. | 

{ Generally speaking, the agreement which you propose to have 
executed by Mrs. Roebling, in connection with the assignment and trans- 
fer to her of 1, 200 shares of Preferred Stock "A" of the Trenton Trust 
Company, is satisfactory. However, before having it executed by Mrs. 
Roebling, I should like to be sure that I understand paragraph 3, which 
reads that the 'Transferee acknowledges and agrees that such transfer 

is made by R. F. C. without representation, warranty or recourse of any 
nature, kind or character whatsoever". If this is intended to relate only 
to the one transaction involving the 1, 200 shares of stock in question, 
there is no objection to it. However, as you may, or may not, know, the 
Reconstruction Finance Croporation agreed with Mrs. Roebling about a 
year and a half, ago, through Mr. Vv. C. Boggs, of its Washington office, 
to release to Mrs. Roebling her share of Preferred Stock "A", from 
time to time, as the condition of the former Trentrusco Corporation loan, 
originally in the amount of $2, 000, 000.00, and the collateral securing the 
same, permitted. In other words, it was intended that Mrs. Roebling, 
too, should ultimately have her full share of Preferred Stock "A", or such 
portion thereof as the status of the former Trentrusco Corporation loan 
would permit, with full protection to the Reconstruction Finance Corpor- 
ation. My purpose, therefore, in questioning paragraph 3 is to make 
certain that it is not, in anywise, intended to affect this earlier under - 
standing between the Reconstruction Finance Corporation and Mrs. Roeb- 
ling and is intended to relate only to the matter of liability to the Recon- 
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struction Finance Corporation, in connection with the assignment and 
transfer of the 1, 200 shares in question. 

If the latter is intended, then I shall advise Mrs. Roebling to exe- 
cute the agreement and forward it to you, together with her check for 
the requisite Federal documentary stamps. As to the revenue stamps, I 
think that the 5¢ rate should apply, and that $3.60 in stamps should be 
affixed. The stock has a par value of $6.00 a share and a retirement 
value of $20.00 a share. The only sales of which I have any knowledge 
were those about a year and a half ago by the several Directors to Mrs. 
Roebling, at which time the sale price was $6.00 a share. Inasmuch as 
the actual consideration is not evidenced by a bill of sale, or otherwise, 
I think that you should endorse on the stock certificate one or the other of 
the following certifications, to wit: either "This is to certify that the 
transfer of the within shares represents a sale in which the Selling price 
is less than $20.00 a share", or "This is to certify that the transfer of 
the within shares does not constitute a sale", such endorsement to be 
signed by an authorized representative of the Corporation. 

When the stock certificate is forwarded to Mrs. Roebling, it 
should be sent to her in care of the Trenton Trust Company, 28 West 
State Street, Trenton, New Jersey. 

Very truly yours, 
/s/ T. Girard Wharton 


PLAINTIFF'S EXHIBIT 45 


T. GIRARD WHARTON 
* * * 


* 


October 2, 1941 


Reconstruction Finance Corporation 

Room 1024 

Reconstruction Finance Corporation Building 
Washington, D. C. 


Attention: V. C. Boggs, Esq. 
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Dear Mr. Boggs: 

I am handing you herewith a copy of my letter of So date here- 
with to the Philadelphia office of the Corporation, to Mr. Ralston's 
attention, relating to the proposed assignment and transfer to Mrs. 
Roebling of 1, 200 shares of Preferred Stock "A" of the Trenton Trust 
Company, the contents of which are self-explanatory. | 

I am hopeful that you will be able to give me an early reply to 
my letter to you of the 19th ult. which raised some questions relating 
to your letter to me of the 12th ult. 

Very truly yours, 


/s/ T. Girard Wharton 
TGW:EKS 
Enc. 


[Enclosure - carbon copy of Plaintiff's Exhibit 44, letter dated October 2, 


1941, toR.F.C., Philadelphia, Pa.; Attn: Leonard J. oe Attor- 
ney; ‘from 4 Ue Girard Wharton] 


PLAINTIFF'S EXHIBIT 46 


PHILADELPHIA - PENNSYLVANIA 
October 3, 1941 


T. Girard Wharton, Esq. | 
Somerville, N. J. 


Re: Trentrusco Corporation 
Dear Mr. Wharton: 

Thank you for your letter of October 2, 1941, relative to the 
proposed transfer of 1200 Shares of Preferred Stock WAN of the Trenton 
Trust Company to Mrs. Roebling. | 

In view of the fact that practically all of the dealings with refer- 
ence to this matter have been, so far as I know, conducted between Mrs. 
Roebling and our Washington Office, we have deemed it advisable to refer 


your inquiry to our Washington Office. 
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We will contact you as soon as we have heard from our Washing- 


ton Office. 
Very truly yours, 


Leonard J. Ralston 
Attorney 


PLAINTIFF'S EXHIBIT 47 
MEMORANDUM 


TO: J. Richard Kolb, Examiner. 

FROM: Leonard J. Ralston, Attorney. 

RE: | TRENTRUSCO CORPORATION - Transfer of 1200 Shares of 
Preferred Stock "A" of Trenton 
Trust Company to Mary G. 
Roebling. 

Reference is made to the letter dated October 2, 1941, addressed 
to the attention of the undersigned from T. Girard Wharton, Esq., At- 
torney for Mrs. Roebling. 

When I drafted the agreement referred to in Mr. Wharton's let- 
ter, copies of which agreement appear in our Administration File, I had 
in mind only the immediate transaction, that is, the transfer of the 1200 
shares. However, in view of the fact that this entire matter has been 
handled by our Washington Office, I would suggest that a copy of Mr. 
Wharton's letter, together with a copy of the agreement prepared by the 
undersigned for execution by Mrs. Roebling, be forwarded to Mr. Boggs, 
with a request that he advise us that we may advise Mr. Wharton that 
paragraph numbered 3 of such agreement, referred to by Mr. Wharton, 
relates only to the subject transaction. 

Mr. Boggs should also advise us which certification is applicable, 
referred to in the next to last paragraph of Mr. Wharton's letter. 


/s/ Leonard J. Ralston 
Leonard J. Ralston 
Attorney 


PLAINTIFF'S EXHIBIT 48 


LOAN AGENCY 
of the 


RECONSTRUCTION FINANCE CORPORATION | 


PHILADELPHIA, PENNSYLVANIA 


October 8, 1941 


Mr. R. J. Taylor, Assistant Chief 
Examining Division 

Reconstruction. Finance Corporation 
Washington, D. C. 


Re: Trentrusco Corporation, Trenton, N. J. (COLPUR) 


Temporary Certificate #21 - 1200 shares 
Preferred "A" Trenton Trust Company 
Temporary Certificate #22 - 85217 shares 
Preferred "A" Trenton Trust Company 


Dear Mr. Taylor: 
We refer to Mr. V. C. Boggs’ letter of August 13, 


1941, with 


respect to the assignment to Mrs. Mary G. Roebling of 1, 200 of the 


captioned shares. In attempting to consummate this transaction, Office 


Counsel prepared an agreement, copy of which is enclosed, which was 


forwarded to Mrs. Roebling. We received a reply from T. 


Girard Wharton, 


Counselor at Law, representing Mrs. Roebling, a copy of which is also 


enclosed. 


Under the circumstances, we should like to be informed whether 


we may advise Mr. Wharton that paragraph #3 of the agreement referred 


to by Mr. Wharton relates only to the transaction covering 
| 


the 1200 shares, 


and which of the certifications referred to in the penultimate paragraph 


of Mr. Wharton's letter is applicable. 
Very truly yours, 


/s/ E. Raymond Scott 
E. Raymond Scott | 


Enclosures 


[Enclosure ] 


Cc T. Girard Wharton 
O Counselor at Law 
P Somerville 
Y New Jersey October 2, 1941 


Reconstruction Finance Corporation 
Philadelphia, Pennsylvania Re: Trentrusco Corp. 


Attention: Leonard J. Ralston, Attorney 
Dear Mr. Ralston: 


[ Copy of letter, Plaintiff's Exhibit 44, dated October 2, 1941, 
addressee as above, signed T. Girard Wharton, see page] 


PLAINTIFF'S EXHIBIT 48-A 
AGREEMENT 

WHEREAS, simultaneously with or shortly after the execution of 
this Agreement, RECONSTRUCTION FINANCE CORPORATION (herein 
called "R.F.C.") will assign and transfer to MARY G. ROEBLING (herein 
called 'Transferee") Twelve Hundred (1,200) shares of preferred stock 
"A" of the TRENTON TRUST COMPANY, Trenton, New Jersey (herein 
called "Stock"); and 

WHEREAS, R.F.C. will not effect such a transfer unless Trans- 
feree executes this Agreement; 

NOW, THEREFORE, in consideration of the premises and intend- 
ing legally to be bound, Transferree hereby agrees with R.F.C., its suc- 
cessors or assigns, as follows: 

1. Transferred will pay all expenses, costs and taxes of every 
nature, kind or character whatsoever involved in the afore- 
said transfer of the Stock. Such payment will be made before 
or after said transfer and is not dependent upon the knowledge 
of R.F.C. or transferree of the existence of any such expenses, 
costs or taxes at the time such transfer is made. 

Transferree will reimburse R.F.C. for any such expenses, 
costs or taxes paid by R.F.C. 
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| 
Transferee acknowledges and agrees that such transfer is 
made by R. F.C. without representation, warranty or recourse 
of any nature, kind or character whatsoever. 
This Agreement shall be binding upon Transferee, her heirs, 
executors, administrators, representatives or assigns and 
shall inure to the benefit of R.F.C., its successors or assigns. 

IN WITNESS WHEREOF, Transferee executes this instrument under 
her hand and seal this 22nd day of January, 1942. 


EERE /s/ Mary G. Roebling (SEAL) 
/s/ T. Girard Wharton Mary G. Roebling | 


ard Whaston mA 
- Girard Whart ! wy 


PLAINTIFF'S EXHIBIT 49 | 
| 
T. GIRARD WHARTON 
COUNSELOR AT LAW Telephone 1030 
SOMERVILLE 
NEW JERSEY 
October 29,) 1941 


Reconstruction Finance Corporation 

Room 1024 

Reconstruction Finance Corporation Building 
Washington, D. C. 


Attention: V. C. Boggs, Esq. 


Dear Mr. Boggs: | 
You will please forgive my persistence, but I shall very much 
appreciate an early reply to my letter of September 19, 1941 which 
raised some questions relating to your letter to me of September 12, 
1941 regarding the proposed assignment and transfer to Mrs. Roebling 
of 1, 200 shares of Preferred Stock "A" of the Trenton Trust Company. 
With kindest regards, | 


Sincerely yours, | 
/s/ T. Girard Wharton 


TGW:HLD 


PLAINTIFF'S EXHIBIT 50 
\\ T. GIRARD WHARTON 


wy * * * * * 
) 8 
WN 

Ocotober 29, 1941 


\\ Reconstruction Finance Corporation 
NY Philadelphia, Pennsylvania 


Attention: Leonard J. Ralston, Attorney 


ap Mr. Ralston: 

Are you yet in a position to answer my letter of October 2, 1941, 
Oe to the proposed transfer of 1, 200 shares of Preferred Stock "A" 
from the Trenton Trust Company to Mrs. Roebling? I know that your 
reply must await the advice of your Washington office, but anything which 

you can do to speed up the matter will be greatly appreciated, inasmuch 
as both Mrs. Roebling and I are anxious to have it settled. 

Very truly yours, 

/s/ T. Girard Wharton 


TGW:HLD 


PLAINTIFF'S EXHIBIT 51 
RECONSTRUCTION FINANCE CORPORATION 


: WASHINGTON 
8 yl Nov 4, 1941 
s 


r. E. Raymond Scott 
oe Loan Agency 
construction Finance Corporation 
Philadelphia, Pennsylvania 


Re: Trentrusco Corporation 
Trenton, New Jersey 
Collateral Purchased 
Temporary Certificate #21 - 1200 shares 
Preferred "A" Trenton Trust Company 
Temporary Certificate #22 - 85217 shares 
Preferred "A" Trenton Trust Company 


Dear Mr. Scott: 
Replying to your letter of November 1, 1941, your letter of 
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October 8, which was accompanied by a copy of a letter written by T. 
Girard Wharton, Esq., Counsel for Mrs. Roebling, was referred to Mr. 
Boggs of the Special Service Section, who has heretofore handled all 
matters pertaining to the release of Preferred "A" Trenton Trust Com- 
pany stock. . | 
Mr. Boggs advises today that a reply will be made to your letter 
of October 8 within the next few days. 


/s/ H. W. Chadduck 
H. W. CHADDUCK: 
Administrative Assistant, Examining Division 


| 
Yours very truly, 
| 


PLAINTIFF'S EXHIBIT 52 


LOAN AGENCY 
of the 
RECONSTRUCTION FINANCE CORPORATION | 


PHILADELPHIA, PENNSYLVANIA 
November 7, 1941 


Mr. V. C. Boggs 

Administrative Assistant, Examining Division 
Reconstruction Finance Corporation 
Washington, D. C. 


Re: Trentrusco Corporation, Trenton, N. J. 
| 


(Collateral Purchased) 

Temporary Certificate #21 - 1200 shares 

Preferred "A" Trenton Trust Company 

Temporary Certificate #22 - 85217 shares 

Preferred "A" Trenton Trust Company 
Dear Mr. Boggs: 

In order not to complicate or in any way affect any arrangement 

you may have with Mrs. Roebling or her attorney, we deem it advisable 
that you know the contents of and pass upon our reply to Mr. Wharton in 
answer to his letter of October 2, 1941 relative to the transfer of 1, 200 
shares of Preferred Stock "A" of Trenton Trust Company to Mrs. Roeb- 
ling. 
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We, therefore, enclose herewith a draft of such proposed reply, 
and ask that you advise us that the contents thereof are satisfactory to 
you. 

We will appreciate your prompt advice in this matter. 

Very truly yours, 


/s/ E. Raymond Scott 
E. Raymond Scott 
1 Encl. Manager 


[Enclosure] PLAINTIFF'S EXHIBIT 52-A 


T. Girard Wharton, Esquire 
Somerville 
New Jersey 


Dear Mr. Wharton: 

In reply to your letter of October 2, 1941 relative to the Agree- 
ment to be executed by Mrs. Roebling in connection with the transfer to 
her by this Corporation of 1, 200 shares of Preferred Stock "A" of the 
Trenton Trust Company, you are hereby advised that paragraph numbered 
3 of such Agreement reciting that "Transferee acknowledges and agrees 
that such transfer is made by Reconstruction Finance Corporation without 
representation, warranty or recourse of any nature, kind or character 
whatsoever", refers only to the immediate transaction, to wit, the said 
transfer of 1, 200 shares of Preferred Stock "A" of Trenton Trust Com- 
pany to Mrs. Roebling. 

You are further advised that we have been informed by our Wash- 
ington office that the subject transaction does not constitute a sale and 
that, therefore, the sum of $3.60 in Federal documentary stamps will be 
satisfactory. In accordance with your request, we will endorse upon the 
certificate the certification suggested in your said letter of October 2nd 
to the effect that such transfer does not constitute a sale. 

Upon receipt of the executed Agreement enclosed with our letter 
of September 24,’ 1941 to Mrs. Roebling in this matter and $3. 60 in 
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Federal documentary stamps, we will conclude this transaction by for- 


warding the certificate to Mrs. Roebling, c/o Trenton Trust Company, 


28 West State Street, Trenton, New Jersey. 
Very truly yours, 


PLAINTIFF'S EXHIBIT 53 


RECONSTRUCTION FINANCE CORPORATION | 


WASHINGTON 
November 15, 1941 


r. E. Raymond Scott 
anager, Loan Agency 
econstruction Finance Corporation 


Re: Trentrusco Corporation 
Trenton Trust Company 
Trenton, New Jersey 


ear Mr. Scott: 


We have your letter of November 7 relative to transfer of 1, 200 

es of Preferred Stock "A" of the Trenton Trust Company, Trenton, 
New J ersey, to Mrs. Mary G. Roebling, with which you enclosed copy 
of proposed letter to Mr. T. G. Wharton in reply to his letter of Octob- 


er 2. 


The first and third paragraphs of the proposed letter are satis- 


factory, but in the second paragraph the matters of Federal documentary 


stamps and endorsements upon the certificate should be referred to Agency 


Counsel for approval. 
Yours very truly, 


/s/ V. C. Boggs 
Vv. C. Boggs 


Administrative Assistant 


Examining Division 


PLAINTIFF'S EXHIBIT 54 


LOAN AGENCY 
of the 
RECONSTRUCTION FINANCE CORPORATION 


PHILADELPHIA, PENNSYLVANIA 
November 17, 1941 
Mr. V. C. Boggs ; ; 
Administrative Assistant, Examining Division 
Reconstruction Finance Corporation 
Washington, D. C. 


Re: Trentrusco Corporation 
Trenton Trust Company 
Trenton, New Jersey 


Dear Mr. Boggs: 

This will acknowledge receipt of and thank you for your letter of 
November 15, 1941 in the above matter, wherein you advise us that the 
first and third paragraphs of the proposed letter to be forwarded to T. 
Girard Wharton, Esquire, Counsel for Mrs. Roebling in the matter of 
the transfer of 1, 200 shares of Preferred Stock ‘A’ of Trenton Trust 
Company, a copy of which proposed letter was enclosed with our letter 
to you of November 7, 1941, are satisfactory. 

You state that the second paragraph, dealing with the amount of 
Federal documentary stamps involved in this matter, should be referred 

to Agency Counsel for approval. 

Agency Counsel advises me that in order to determine the amount 
of Federal stamps involved in this transaction, it is necessary to know 
whether or not such transfer constitutes a sale and, if so, the selling 
price per share. If the selling price is less than $20. 00 per share, a 
certain amount in stamps is required, whereas if the selling price is 
$20.00 or more per share, an additional amount in stamps is required. 

Will you, therefore, kindly advise us on this point. 

In the next to last paragraph of Mr. Wharton's letter addressed 
to this Agency under date of October 2, 1941, a copy of which you have, 
he suggests optional certifications. Due to your knowledge of the nature 
of the transaction involved, it may be you would desire to use one of the 
certifications suggested by Mr. Wharton. 
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May we have your prompt advice in this matter. 
Very truly yours, 


/s/ E. Raymond Scott 
E. Raymond Scott | 
Manager 


PLAINTIFF'S EXHIBIT 55 | 

| 

‘LOAN AGENCY ! 
of the 

RECONSTRUCTION FINANCE CORPORATION 

PHILADELPHIA, PENNSYLVANIA 


December 11, 1941 


Mr. V. C. Boggs 

Administrative Assistant 

Examining Division 

Reconstruction Finance Corporation 
Washington, D. C. 


Re: Trentrusco Corporation 
Trenton Trust Company 
Trenton, New Jersey 


Dear Mr. Boggs: 
May we have a reply to our letter of November 17, 1941 in the 
above matter as to the nature of the transaction involved in the proposed 
transfer of 1, 200 shares of Preferred Stock "A" of Trenton Trust Com- 
pany to Mrs. Roebling, in order that we may determine the amount of 
Federal stamps involved and complete the transaction. | 
Very truly yours, 


/s/ E. Raymond Scott 
E. Raymond Scott 
Manager 


PLAINTIFF'S EXHIBIT 56 


[File: Trentrusco Corporation 
Trenton Trust Co. 
Trenton, N. J. ] 


December 17, 1941 


T. Girard Wharton, Esq. 
Somerville New Jersey 


Dear Mr. Wharton: 

Reference is made to our correspondence with you regarding 
the Preferred Stock "A" of the Trenton Trust Company which has been 
made available to Mrs. Roebling by this Corporation. 

It is the opinion of this office that if you can arrange to stop here 
on your next visit to Washington, we may be able to get the matters in 
question cleared up. 

In view of the foregoing, it is suggested that you write us as to a 
convenient date. 

Yours very truly, 


/s/ V.C.B. 

v. C. Boggs 
Administrative Assistant 
Examining Division 


PLAINTIFF'S EXHIBIT 57 


T. GIRARD WHARTON 
COUNSELOR AT LAW 
SOMERVILLE 
NEW JERSEY 


Telephone 1030 


December 19, 1941 


Reconstruction Finance Corporation 

Room 1024 

Reconstruction Finance Corporation Building 
Washington, D. C. 


Attention: V. C. Boggs, Esq. 
Dear Mr. Boggs: 


have vo ett © : suggesting a conference in 
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regard to the Preferred Stock "A" of the Trenton Trust Company which 
has been made available to Mrs. Roebling by the Reconstruction Finance 
Corporation. I shall be very glad to confer with you on my next visit 
to Washington, which will, in all probability, be sometime after the first 
of the new year. I shall arrange a mutually convenient time with you 
beforehand. 
With kindest regards and best wishes for the holiday season, 
Iam 
Sincerely yours, 
/s/ T. Girard Wharton 
TGW:EKS | 


PLAINTIFF'S EXHIBIT 58 
WHARTON & HALL | 
COUNSELORS AT LAW SOMERVILLE 
. GIRARD WHARTON NEW JERSEY 


: FREDERICK W. HALL Telephone 1030 


January 24, 1942 


? & reconstmicnon Finance Corporation 
Philadelphia, Pennsylvania 


(\w-axttention: Leonard J. Ralston, Attorney 
( Dear Mr. Ralston: 

On Wednesday, January 21, 1942, Ihada conference in Wash- 
ington with Mr. M. J. McGrath, Chief Examiner of the Reconstruction 
Finance Corporation, Mr. V. C. Boggs, his assistant, and Mr. 
Bowman MacArthur, of the Corporation's legal staff, concerning the 
questions in my letter to you of October 2, 1941, and othe related 
matters. | 


After considerable discussion as to the basis upon which the 
1, 200 shares of Preferred Stock "A" of the Trenton Trust Company was 
to be delivered by the Corporation to Mrs. Roebling, I was advised that 
the retirement value of $20.00 a share was the proper basis and that 
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| } Federal documentary stamps, in the amount of $4.32, should be affixed. 
I was also advised that Paragraph 3 of the agreement, which you propose 
to have executed by Mrs. Roebling and which reads that "Transferee 
acknowledges and agrees that such transfer is made by R. F. C. without 
representation, warranty or recourse of any nature, kind or character 
whatsoever", relates only to the one transaction involving the 1, 200 shares 
of stock in question. 

Accordingly, Mrs. Roebling has executed your proposed agreement 
and it is enclosed herewith, together with her check to the order of the 
Corporation, for $4.32, in payment for the Federal documentary stamps. 
If these enclosures are in order, will you please forward to me, as Mrs. 
Roebling's attorney, a certificate for 1, 200 shares of Preferred Stock 
"A" of the Trenton Trust Company assigned specifically to her for trans- 
fer upon the books of the Trust Company. 

Thanking you, Iam 

Very truly yours, 
/s/ T. Girard Wharton 


PLAINTIFF'S EXHIBIT 59 


WHARTON & HALL 
* * * * 


January 24, 1942 


Reconstruction Finance Corporation 

Room 1024 

Reconstruction Finance Corporation Building 
Washington, D. C. 


Attention: V. C. Boggs, Esq. 


Dear Mr. Boggs: 


Iam enclosing herewith, for your files, a copy of my letter of 
even date herewith to the Philadelphia agency, attention of Mr. Ralston, 
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relating to the transfer of the 1, 200 shares of Preferred Stock "A" of 
the Trenton Trust Company by the Corporation to Mrs. Roebling. Asa 
result of our very satisfactory conference on Wednesday last, I trust 
that there will be no further difficulty about transferring this stock or 
about any future matters relating to Mrs. Roebling's interest in the 


former assets of the Trentrusco Corporation which may be released to 
her by the Corporation if and as the situation permits. 

It was a pleasure to see you again on Wednesday last and to have 
the opportunity of meeting Messrs. McGrath and MacArthur. I can only 
repeat our mutual sentiments at our conference; that is, that it is a great 
relief to have these troublesome questions behind us, and I hope that they 
will not arise again in any form to plague us. | 

With kindest regards to Messrs. McGrath and MacArthur and 


yourself, Iam | 


Sincerely yours, 
/s/ T. Girard Wharton 


TGW:EKS 
Enc. 


PLAINTIFF'S EXHIBIT 59-A 
[Enclosure - Carbon copy of Plaintiff's Exhibit 58, letter to Reconstruction 


Finance Corp., Philadelphia, Pa., from T. Girard Wharton, dated Janu- 
ary 24, 1942. 


PLAINTIFF'S EXHIBIT 60 


LOAN AGENCY 

of the | 

RECONSTRUCTION FINANCE CORPORATION | 
PHILADELPHIA, PENNSYLVANIA 


January 27, 1942 


Mr. V. C. Boggs, Administrative Assistant 
Examining Division, Reconstruction Finance Corporation | 
Washington, D. C. 
Re: Trentrusco Corporation 
Trenton Trust Company 
Trenton, New Jersey 
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Dear Mr. Boggs: 

Enclosed is a copy of a letter received by us from T. Girard 
Wharton, Esquire, Counsel for Mrs. Roebling, in which he refers to a 
conference with you wherein all matters were settled necessary to complete 
the transfer of the 1, 200 shares of Preferred Stock "A" to Mrs. Roebling. 

Mr. Wharton's said letter answers the inquiried which we directed 
to you in our letter of November 17, 1941 in this matter. 

Will you please confirm the statements made in Mr. Wharton's 
said letter so that we may complete this transaction. 

We will appreciate immediate advice inasmuch as this matter 
has been open for sometime and Mr. Wharton has been anxious to conclude 
the matter. 

Very truly yours, 


/s/ Henry F. Walton, Jr. 
Henry F. Walton, Jr. 
Acting Manager 


1 Enclosure 


[Enclosure] 


[Copy of Plaintiff's Exhibit 58, letter from T. Girard Wharton, 
Wharton & Hall, Counselors at Law, Somerville, N. J., to 
Reconstruction Finance Corporation, Phila., Pa., Attn: 
Leonard J. Ralston, Attorney, dated January 24, 1942. ] 


PLAINTIFF'S EXHIBIT 61 
January 28, 1942 


Mr. Henry F. Walton, Jr. 

Acting Manager, Loan Agency 
Reconstruction Finance Corporation 
Philadelphia, Pennsylvania 


Re: Trentrusco Corporation 
Trenton Trust Company 
Trenton, New Jersey 


Dear Mr. Walton: 
Acknowledgment is made of your letter of January 27, enclosing 
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one from Mr. T. Girard Wharton, referring to the transfer of Preferred 
Stock "A" of the Trenton Trust Company, Trenton, New J ersey, to Mrs. 
Roebling. | 
In this connection, you are advised that the matter! as stated by 
Mr. Wharton is in accordance with our understanding and you can proceed 
on that basis. | 
Yours very truly, 


/s/ V.C.B. 

Vv. C. Boggs 
Administrative Assistant 
Examining Division 


PLAINTIFF'S EXHIBIT 62 


MEMORANDUM FORTHE FILES) 


May 28, 1942 
| 


RE: TRENTRUSCO CORPORATION 
TRENTON TRUST COMPANY 
TRENTON, NEW JERSEY 


The subject bank held the note of the Voorhees Estate in the 
amount of $95, 332.47, which represented a note given by Mr. Voorhees, 
a director, prior to his death, to aid in the recapitalization of the bank 


prior to this Corporation's purchase of preferred stock. The interest 
accumulated on this note aggregated $11, 511. 31, mange a total indebt- 
edness due the bank of $106, 843. 78. 

In May, 1940, arrangements were made with other directors who 
had given notes for the same purpose whereby they were paid or reduced 
and satisfactorily collateralized. The offer was made to five of these 
note makers, exclusive of the Roebling Estate, whereby there was to be 
made available to them a number of shares of preferred stock to which 
they would have been entitled prior to the foreclosure of the Trentrusco 
note by the RFC. Four of the note makers accepted this proposition, 
but the Voorhees Estate, which was being handled by a local trust com- 
pany, declined to go along with the plan and suit was entered against the 
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estate for the full amount of the note and they were advised that the offer 
of preferred stock to the estate was cancelled. The number of shares 
which this estate would have been entitled to would be 4, 766, which, at a 
par value of $6, aggregated $28, 596. On Tuesday, May 26, Mr. Hildt, 
President of the bank, called me and stated that the Suit was being heard 
in Court at that time and the Judge had suggested that the litigants meet 
together and compromise it. On May 27, Mr. Hildt called me and told 
me that the suit had been compromised for $78, 247. 78, the difference 
between the total indebtedness of $106, 843. 78 and the amount received 
being $28, 596, representing the par value of the stock that would have 
been available to the estate had it accepted the offer. 

/s/ V.C.B. 

V. C. Boggs 


PLAINTIFF'S EXHIBIT 62-A-1 
A AML 


December 15, 1938 


MEMORANDUM FOR THE FILES: 
Re: Trenton Trust Company 
Trenton, New J ersey 

Mr. Stanley, attorney for certain directors of the Trenton Trust 
Company whose notes are held by the bank, was in to see me again this 
afternoon about this matter which has been more or less quiescent for 
nearly a year. 

The obligations of the notemakers, other than the note of the Roeb- 
ling estate, aggregate approximately $367,000, and last year, following 
the annual meeting, the Directors of this Corporation agreed to release 
approximately $367, 000 aggregate retirement price of preferred stock "A" 
from the pledge of the loan to Trentrusco Corporation if the notemakers 
would recognize their obligations to the bank. This release was conditional 
upon the notemaker pledging the stock released to them as security for their 
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| 

notes to the bank. Mrs. Roebling at the time recognized the note of the 
Roebling estate and has secured the same with collateral. The understand- 
ing was that in order to induce the other notemakers to recognize their 
obligations, she would release any claim which she or the other note- 
makers might have in the $367, 000 of stock to be released. 

The arrangement was not consummated at the time because of ob- 
jections raised by Mr. Roebling. She agreed to release her rights in the 
$367, 000 of preferred stock, but insisted upon the other notemakers agree- 
ing to bear a proportionate part of the costs of administering the Trenton 
Trust Company and liquidating the assets other than the preferred stock 
pledged to secure RFC's loan. The failure to bring the matter to a head 
has been due to this internal fight. 

Mr.. Stanley reports his understanding to be that all F the note- 
makers, except Mr. Connor, have now recognized their notes in a manner 
satisfactory to the bank and have furnished the bank with acceptable finan- 
cial statements. He says that they are ready to go ahead and close the 
transaction on the following basis: | 

1. The RFC will release the $367, 000 of stock, ad each notemaker, 
other than the Roebling estate, will get an amount of this stock equal to the 
face amount of his note. The released stock will then be pledged to the 
bank as collateral for the note. 

2. The notemakers will agree to release all claims against Trent- 


rusco Corporation and the stock therein so that Mrs. Roebling will have 


the entire equity in the stock, whatever it may be worth. 


3. The notemakers are willing to pay their part of the expenses 
incurred in connection with the administration of the Trentrusco Corpor- 
ation, but are unwilling to be responsible for expenses thereafter incurred. 

Mr. Roebling points out that only about $250, 000 has been paid on 
RFC's loan and that if $367, 000 of stock is released, the dividends on the 
remaining stock will not be adequate to cover the interest on the loan and 
that for payment of this interest it will be necessary to look to the collat- 
eral other than the preferred stock. For this reason she still insists that 


the other notemakers pay all expenses of Trentrusco Corporation until 
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such time as the principal payments made on the note through the liquida- 
tion of the other collateral have brought the face amount of the note down 
to an amount equal to the amount of preferred stock held as collateral. 
She has insisted as a further condition that the notemakers vote their 
stock in Trenton Trust Company So as to support her as president of the 
bank and that they agree to resign as directors on her request. 

Mr. Stanley has promised to let me have copies of the letters 
from Mrs. Roebling's attorney, Mr. Wharton, stating her position. 


/s/ C. J. D. 
c. J. Durr 
Assitant General Counsel 


SS 
PLAINTIFF'S EXHIBIT 62-A-2 


January 18, 1939 


Mr. J. Edward Burroughs, Jr., 
Tower Building 
Washington, D. C. 


Re: Trenton Trust Company, 
Trenton, New Jersey 


Dear Mr. Burroughs: 

Reference is made to our conversation of Monday afternoon with 
reference to the adjustment of the notes of your clients and other direc- 
tors and stockholders which are held by the bank. 

In January of last year this Corporation offered to release approx- 


imately $367, 000 aggregate retirement value of preferred stock "A" of 


the Trust Company pledged as security for its loan to Trentrusco Cor- 
poration, upon condition that the notemakers place their notes in accept- 
able condition and that each notemaker pledge the stock released to him 
as security for his note. Mr. LeSourd, who was formerly with your of- 
fice, was advised of this action by letter dated January 25, 1938, which 
is doubtless in your files. 

This matter was discussed with our Directors again this morning; 
and I was instructed to advise you that, if itis impossible to reach an 
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agreement with the trustee of Mr. H. M. Voorhees" estate at this time, 
the Corporation will nevertheless be willing to release to the other note- 
makers the amount of stock which they would have received| under the 
arrangement made last year, provided that the notes of all such other 
notemakers are put in acceptable position. As you know it was not con- 
templated that any stock would be issued to Mrs. Roebling or the Roebling 
estate; so, if the Voorhees estate will not participate, the total amount 

of stock to be released will be approximately $272, 000 instead of $367, 000. 
This will mean that the stock which will continue to be held as security for 


the Trentrusco Corporation loan will be only slightly less than the principal 
balance due on the loan. 


As to the right of a notemaker to have preferred stock released to 


him after payments are made on his note, there will be no obj ection on 
the part of this Corporation to a release of stock for actual sale, provided 
the proceeds of the sale are immediately applied in payment of the note. 
Of course, if any sale is made at less than the retirement value of the 


stock, the notemaker will be expected to make up the difference. However, 
the responsibility for putting the notes in satisfactory condition and collect- 


ing them rests with the bank, and any arrangement made with respect to 
the release of stock must be satisfactory to the bank. 


Yours very truly, ! 
Cc. J. Durr, 
Assistant General Counsel 


Cc: 

Mr. Fountain, 
President, 

Trenton Trust Company 
Trenton, New Jersey. 


CJD:CM 
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PLAINTIFF'S EXHIBIT 62-A-3 


LOAN AGENCY 
of the 
RECONSTRUCTION FINANCE CORPORATION 
PHILADELPHIA - PENNSYLVANIA 


January 27, 1938 
Mr. C. J. Durr 
Assistant General Counsel 


Reconstruction Finance Corporation 
Washington, D. C. 


Re: Trenton Trust Company 
Trenton, New Jersey 


Dear Mr. Durr: 

We are in receipt of and have fully noted your letter dated the 26th 
and enclosure to which you refer, namely copy of a letter by you dated 
the 25th to Mr. LeSourd. 

I am pushing in every way I can from this end to bring about a 
consummation of the deal which we arranged. 

On thing that is worrying Mr. Wharton is a possibility of the 
Government levying a tax on Trentrusco as a personal holding corporation. 
My suggestion to him was that he interview the taxing authorities in Wash- 


ington to determine definitely whether or not the tax will be levied so that 


we can deal with facts instead of conjectures. 

I told him that while I didn't know whether you could do anything at 
all to help, I felt'sure you would be willing to aid him in any proper way. 
What I had in mind was that you might give him contact with the man in 

the Taxing Division whom he ought to see. 
Very truly yours, 
/s/ Robt. J. Kiesling 


Robt. J. Kiesling 
Manager 
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PLAINTIFF'S EXHIBIT 62-A-4 


LOAN AGENCY 
of the 
RECONSTRUCTION FINANCE CORPORATION 


Philadelphia, Penna. 
January 31, 1938 | 


Mr. C. J. Durr, Assistant General Counsel 
Reconstruction Finance Corporation 
Washington, D. C. 


Re: Trenton Trust Company 
Trenton, New Jersey 


Dear Mr. Durr: 
For your information the Roebling Estate has made a payment of 
$10, 000 on account of its indebtedness and the Chamberlain Estate a 
token payment of $1,000. Also, it is clearly understood that interest 
on these two loans will accrue from the 10th of this month at the rate of 
3 1/2% per annum, payable monthly. | 
With respect to the other loans it is my cndenstandine that all 
parties are ready to go through as per our agreement, making some 
initial payment on account, but that consummation is being delayed until 
necessary agreements are signed. In other words, the lawyers in the 
picture are carrying the ball. | 


I had Wharton on the ‘phone this morning and he has promised to 
press in every way he can. 


Re the tax matter involving Trentrusco Corporation he appreciates 
the offer contained in your letter dated the 28th to be helpful and I under- 
| 


stand expects to telephone you within the next day or so. 
Very truly yours, 


/s/ Robt. J. Kiesling 


Robt. J. Kiesling 
Manager 


PLAINTIFF'S EXHIBIT 63 


[ Filed March 5, 1957] 
(COPY) 


LOAN AGENCY 
of the 
RECONSTRUCTION FINANCE CORPORATION 
Philadelphia, Pennsylvania 


October 5, 1939 


Trenton Trust Company 
Trenton, N. J. 


Gentlemen: 

This is to inform you that our Directors have approved a further 
sixty day adjournment of the adjourned meeting of your shareholders 
which is to be held tomorrow. 

Mr. Glendon M. Durr who, as mentioned in our letter of yester- 
day,° will represent the Corporation at that meeting has been instructed 
to vote in favor of a motion for such adjournment. 

However, we have been instructed to inform you that unless a 
satisfactory adjustment of the differences between Mrs. Mary G. Roeb- 
ling and the other! note makers is reached and the Directors’ notes" 
held by the bank placed in a satisfactory condition within the sixty day 
period, the Corporation will withdraw its offer made with respect to 
the release of shares of preferred stock "A" to the note makers and will 
insist upon your institution taking action against the note makers. 

; Furthermore, our Corporation will also take such other action 
available to it as may appear advisable to protect its interest as a stock- 
holder. 

Very truly yours, 


(signed) E. Raymond Scott 


E. Raymond Scott, 
Manager. 
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PLAINTIFF'S EXHIBIT 63-A-0 | 
Sr [Stamp: Recy'd. Special 
LOAN AGENCY Service Section Oct.21, 
of the 1939 ] 
RECONSTRUCTION FINANCE CORPORATION | 


PHILADELPHIA - PENNSYLVANIA 
October 20, 1939 


Mr. Charles N. Griffin, 
Administrative Assistant, 

Special Service Section - Banks, 
Examining Division, | 
Reconstruction Finance Corporation, | 
Washington, D. C. 


Dear Mr. Griffin: Re: Trenton Trust Company, 
Trenton, New Jersey 


As instructed in your letter of October 4, we advised the bank 
on October 5 that unless a satisfactory adjustment of the differences be- 


tween Mrs. Roebling and the other notemakers is reached and the Direc- 
tors’ notes are placed in a satisfactory condition during the sixty day 
adjournment, the Corporation will withdraw its offer to release shares 
of preferred stock to the notemakers and will insist upon the bank taking 
appropriate action against the notemakers. Further, we informed the 
bank that we will take such other action as may appear advisable to pro- 


tect our interests as a stockholder. | 
As you know from our 'phone conversations, Mr. Fountain post- 
poned the passing along of our instructions to the interested directors 
because he felt it might antagonize certain directors from whom he was 
endeavoring to obtain affidavits to be used in connection with the suit 
being brought against the estate of Harvey M. Voorhees, deceased. 
However, you will notice fromthe enclosed copy of a letter from Mr. 
Fountain, dated October 19, that our letter of instructions dated October 
5 was read to the directors on the 19th and was made a part of the min- 
utes of the meeting. ! 
This letter is written merely for your information and files. 


Very truly yours, 


/s/ E. Raymond Scott ; 
E. Raymond Scott, Manager 


PLAINTIFF'S EXHIBIT 63-A-1 


LOAN AGENCY OF THE 
RECONSTRUCTION FINANCE CORPORATION 


LETTERGRAM 


PHILADELPHIA - PENNSYLVANIA 
November 8, 1939 


Cc. J. Durr, Esquire 

Assistant General Counsel, 
Reconstruction Finance Corporation, 
Washington, D. C. 


Dear Mr. Durr: Re: Directors’ Notes 
Trenton Trust Company 
Trenton, New Jersey 


Our files with respect to the so-called Directors’ Notes in Trenton 
Trust Company, while rather voluminous, do not indicate what arrange- 
ments, if any, were made between the note-makers and the Trust Com- 
pany, or the manner in which the RFC would participate in those arrange- 
ments. 

Most of the communications on this subject between the Agency 
and the Washington office very likely were by telephone. Your lettergram 
of January 26, 1938 to Mr. Kiesling appears to be the last letter received 
by the Agency with reference to this matter. The Agency was not specif- 
ically advised either by letter or by a resolution of our Directors or Ex- 
ecutive Committee that we would release shares of preferred stock "A" 
of the Trust Company which we now hold as collateral for our loan to 
Trentrusco Corporation, when the notes held by the bank are placed in 
satisfactory condition. However, in your letter of January 25, 1938, 
addressed to Mr. LeSourd, you stated that the Corporation stands ready 
to do this provided the shares released are properly trusteed so that they 
will, in effect, stand as security for the respective notes. You elaborated 
on this point in your lettergram of January 26, 1938, when you stated it 
was thoroughly understood that no note-maker would be entitled to his 
stock until the note had been paid in full. 
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Apparently, the Corporation still stands ready to release shares 
of preferred stock "A", because in Mr. Griffin's letter of October 4, 
1939, he indicated that unless a satisfactory adjustment of the differences 
between Mrs. Roebling and the other note-makers is reached within the 
sixty day adjournment period, the Corporation will withdraw its offer 
made with respect to the release of shares of preferred stock to the note- 
makers. | 

Mr. R. C. Chamberlain, representing the estate of his deceased 
father, called on us on November 2, 1939 to review his understanding of 
the arrangement made in 1937 regarding the delivery of the'shares of 
preferred stock "A" to the directors who had given their notes to the 
Trust Company. We tried to reach you by 'phone that day, but were in- 
formed that you were ill. In this morning's mail, we received a letter 
from Mr. Chamberlain, copy of which is enclosed, inquiring whether 
we would release to the Chamberlain Estate a proportionate amount of the 
preferred stock "A" should the note of Richard C. Chamberlain be paid 


in full. While Mr. Chamberlain was in the office the other day, he also 
asked whether we would release shares to the estate should partial pay- 
ments be made on account of this indebtedness, but this question seems 


to have been answered in your lettergram of January 26, 1938. 

We would like very much to have the Washington office bring us 
up to date on this matter, advising us exactly what arrangements have 
been made regarding these notes so far as the Corporation is concerned, 
in order that a proper reply may be made to Mr. Chamberlain's letter of 
November 6, 1939. 

Very truly yours, 


E. Raymond Scott 
Manager 
FPjr.CM 
Encl. 
cc to Mr. Sam H. Husbands 


PLAINTIFF'S EXHIBIT 63-A-2 


MEMORANDUM FOR THE FILES 


Re: Trenton Trust Company -November 24, 1939 
Trenton, New Jersey 

Agency Manager Scott telephoned today and talked to the under- 
signed and Mr. Durr and stated that he was under the impression that 
the Corporation had probably indicated to attorneys for certain guarantors 
that the Corporation had either receded from its position as set forth in 
Board letter of October 4, 1939, or contemplated doing so. 

Mr. Durr stated that he had for some time been attempting to get 
together with Mr.' Husbands and Mr. McGrath regarding this matter, 
which he hoped to do within the next few days so that advice could go out 
to the Agency prior to the adjourned shareholders’ meeting on December 
6, 1939. 

Mr. Durr told Mr. Scott that thus far, the attitude of the Corpora- 
tion had not changed and that no intimation or advice to that effect had 
been given to the attorneys above referred to. 

/s/ CNG 


Charles N. Griffin 
Administrative Assistant 
Examining Division 


PLAINTIFF'S EXHIBIT 64 
December 5, 1939 


Mr. E. Raymond Scott 

Manager, Loan Agency 
Reconstruction Finance Corporation 
Federal Reserve Bank Building 
Philadelphia, Pennsylvania 


Re: Trenton Trust Company 
Trenton, New Jersey 


Dear Mr. Scott: : 
Reference is made to my letter to you dated October 4, 1939, in 
which you were instructed to advise the trust company that unless a 


| 
453 | 


satisfactory pdjastment of the differences between Mrs. Roebling and the 
other notemakers was reached and the notes held by the trust company 
placed in satisfactory condition within sixty days from October 6, 1939, 
the Corporation would withdraw its offer with reference to the release 

of shares of preferred stock to the notemakers and insist upon the trust 
company's taking action against the notemakers. This matter has been 
further considered by our Directors and they have instructed me to ad- 


vise you as follows: 
1. You should advise the trust company that the Corporation is 
unwilling to extend further the time within which such notes may be placed 
in satisfactory condition and that its offer with reference to the release of 
preferred stock will be withdrawn as stated in my letter of October 4, 
1939. ! 
2. Unless such notes shall have been placed in satisfactory con- 
dition by December 6, 1939, you should instruct Agency Office Counsel 
to take such action as may be necessary to foreclose the loan heretofore 
made by this Corporation to Trentrusco Corporation and reduce the pre- 
ferred stock, and other collateral securing the same, to possession. 
3. You may consent to a further adjournment for thirty days of 
the adjourned meeting of stockholders of the trust company set for De- 
cember 6, 1939. 
Advice as to the action above stated should be given in writing to 
each of the interested notemakers, as well as to the trust company. 
Very truly yours, | 
Charles N. Griffin | 


Administrative Assistant 
Examining Division 


Ve | 
; Ws [ Approved by Board 
CJD:mw he Dee: 3, 1939 


By /s y Seed mane 


PLAINTIFF'S EXHIBIT 65 


LOAN AGENCY 
of the 


RECONSTRUCTION FINANCE CORPORATION 
PHILADELPHIA - PENNSYLVANIA 


December 7, 1939 


Estate of 

Siegfried Roebling (deceased) 
c/o Trenton Trust Company, 
28 West State Street, 
Trenton, New Jersey 


Gentlemen: 

Reference is made to a letter addressed to Trenton Trust Com- 
pany, dated October 5, 1939, signed by Mr. E. Raymond Scott, Manager 
of this Agency, advising that unless a satisfactory adjustment of the 
differences between Mrs. Mary G. Roebling and the other note-makers 
was reached and the Directors’ Notes held by the bank were placed in 
satisfactory condition within sixty days from October 6, 1939, this Cor- 
poration would withdraw its offer with reference to the release of shares 
of preferred stock to the note-makers and would insist upon the Trust 
Company's taking action against the note-makers. 

This matter has been further considered by the Directors of this 
Corporation and we have been instructed to advise you that the Corpora- 
tion is unwilling to extend the time within which such notes may be placed 
in satisfactory condition and that its offer with reference to the release 
of preferred stock will be withdrawn as stated in Mr. Scott's letter of 
October 5, 1939. 

We have also been instructed to advise you that unless the notes 
shall have been placed in satisfactory condition by December 6, 1939, 
counsel for this Agency will be instructed to take such action as may be 
necessary to foreclose the loan heretofore made by this Corporation to 
Trentrusco Corporation and reduce the preferred stock and other collateral 
securing the same, to possession. 


Very truly yours, 
/s/ Henry F. Walton, Jr. 
Acting Manager 


PLAINTIFF'S EXHIBIT 66 


LOAN AGENCY 
of the 
RECONSTRUCTION FINANCE CORPORATION 
PHILADELPHIA - PENNSYLVANIA 


December 7, 1939 


The Estate of H. M. Voorhees, (Dec'd.) 
c/o Trenton Trust Company, 

28 West State Street, 

Trenton, New Jersey 


Gentlemen: | 
Reference is made to a letter addressed to Trenton Trust Com- 
pany, dated October 5, 1939, signed by Mr. E. Raymond Scott, Mana- 
ger of this Agency, advising that unless a satisfactory adjustment of the 
difficulties between Mrs. Mary G. Roebling and the other note-makers 
was reached and the Directors’ Notes held by the bank were placed in 
satisfactory condition within sixty days from October 6, 1939, this Cor- 
poration would withdraw its offer with reference to the release of shares 
of preferred stock to the note-makers and would insist = the Trust 
Company's taking action against the note-makers. | 
This matter has been further considered by the Dirdetors of this 
Corporation and we have been instructed to advise you that ithe Corpora- 
tion is unwilling to extend the time within which such notes may be placed 
in satisfactory condition and that its offer with reference to the release 
of preferred stock will be withdrawn as stated in Mr. Scott's letter of 
October 5, 1939. | 
We have also been instructed to advise you that unless the notes 


shall have been placed in satisfactory condition by December 6, 1939, 
counsel for this Agency will be instructed to take such action as may be 
necessary to foreclose the loan heretofore made by this Corporation to 
Trentrusco Corporation and reduce the preferred stock and other collat- 
eral securing the same, to possession. i 


Very truly yours, | 

/s/ Henry F. Walton, Jr. 

Henry F. Walton, Jr., | 
Acting Manager 
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PLAINTIFF'S EXHIBIT 67 


[Recv'd. RFC, Wash'n. D.C. Dec.12, 1939] 


RECONSTRUCTION FINANCE CORPORATION 
WASHINGTON 


December 11, 1939. 


_Mr. E. Raymond Scott, 

Loan Agency, 

Reconstruction Finance Corporation, 
Federal Reserve Bank Building, 
Philadelphia, Pennsylvania. 


Re: Trenton Trust Company, 
Trenton, New Jersey 
Loan to Trentrusco Corporation 


Dear Mr. Scott: 

Mr. Wharton, attorney for Mrs. Roebling, called this morning 
and stated that he and the other notemakers were to have a meeting on 
Thursday, December 14, for the purpose of discussing their problems 
and trying to reach a satisfactory settlement. He asked that no action 
be taken toward the foreclosure of the Trentrusco loan until after the 
meeting. 

Under the circumstances there will be no objection to withholding 
action on the foreclosure of the Trentrusco loan for an additional week 
from the date of this letter. Will you please advise Mr. Wharton and the 
Trenton Trust Company accordingly. 

Yours very truly, 
/s/ C. J. Durr 


(Gho- * } Cc. J. Durr 
: Vis baal Assistant General Counsel 


CC: 

Mr: J. Edward Burroughs, Jr. 
1626 K. Street, N. W., 
Washington, D. C. 


—— > 
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PLAINTIFF'S EXHIBIT 67-A-1 


LOAN AGENCY 

of the 
RECONSTRUCTION FINANCE CORPORATION 

PHILADELPHIA - PENNSYLVANIA 


December 11, 1939 


Mr. Charles N. Griffin, 
Administrative Assistant, 

Special Service Section - Banks, 
Examining Division, 

Reconstruction Finance Corporation, 
Washington, D. C. 


Dear Mr. Griffin: Re: Trentrusco Corporation, 
Trenton, New Jersey. 


When Mr. Ralston and Mr. Palmer of the Agency's Staff *phoned 
you and Mr. Durr this afternoon regarding the Trentrusco matter, Mr. 
Palmer stated it was his understanding that the debtor owned unpledged 


assets consisting of eight notes totaling something in the neighborhood of 
$75M. | 


Following the conversation, we checked our file and found that 
| 


these were the notes retained by the Trustees for the Directors. Appar- 
ently, these notes were not delivered to Trustrusco by the Trustees. 
For further information on this subject, we refer you to Agency Examiner 
McDowell's memorandum of April 30, 1937, copy of which was sent to 
Mr. Husbands in Mr. Kiesling's letter of May 4, 1937. 
In accordance with your instructions, an appraisal will be made 
of the present assets of Trentrusco Corporation both pledged and un- 
pledged, if there be any, and a report will be sent to you immediately it 
is completed. 


. Very truly yours, 
Wid y yy | 
: /s/ E. Raymond Scott | 
dD Wena E. Raymond Scott | 


Ca 


PLAINTIFF'S EXHIBIT 67-A-2 


PHILADELPHIA - PENNSYLVANIA 
December 11, 1939 
Mr. Charles N. Griffin, 
Administrative Assistant, 
Special Service Section - Banks, 
Examining Division, 
Reconstruction Finance Corporation, 
Washington, D. C. 


Dear Mr. Griffin: Re: Trentrusco Corporation 
Trenton, New Jersey 


When Mr. ‘Ralston and Mr. Palmer of the Agency's Staff "phoned 
you and Mr. Durr this afternoon regarding the Trentrusco matter, Mr. 
Palmer stated it was his understanding that the debtor owned unpledged 
assets consisting of eight notes totaling something in the neighborhood 
of $75M. 

* * 
Very truly yours, 


/s/ ERS 
E. Raymond Scott 
Manager 


FPjr:CM 
ec toC. J. Durr, Esquire 


PLAINTIFF'S EXHIBIT 68 


PHILADELPHIA - PENNSYLVANIA 
December 12, 1939. 


Girard Wharton, Esquire 
Somerville, New Jersey 


Dear Mr. Wharton: Re: Loan to Trentrusco Corporation 

In order that Mrs. Mary G. Roebling and the other notemakers may 
have a further opportunity to discuss their problems and reach a satisfactory 
settlement in connection therewith, our Corporation has agreed to withhold 
action on the foreclosure of the Trentrusco loan for an additional week from 
December 11, 1939. Very truly yours, 


/s/ E. Raymond Scott 
E. Raymond Scott, Manager 
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PLAINTIFF'S EXHIBIT 68-A-1 


December 15, 1939. 


SUGGESTED METHOD OF SETTLING WITH 
TRENTON TRUST COMPANY NOTEMAKERS | 
1. RFC will foreclose on its loan to Trentrusco Corporation, 
bidding for the preferred stock and other pledged assets the full amount 
of the balance due on the loan plus interest and reimbursable expenses, 
if any. 
2. After acquiring possession of the pledged assets, RFC will 
tender to each notemaker, other than the Roebling estate, preferred stock 
equal to the principal balance of his note, on condition that his note be 
placed in good bankable condition and that the preferred stock be pledged 
as additional security therefor. | 
_ 3. The remaining preferred stock and other assets ‘will be sold 
to Mrs. Mary Roebling for the balance due on the loan plus interest and 
expenses, and she will give her note in payment, the note to be secured 
by the remaining preferred stock and other assets now pledged. Consid- 
eration should be given to accepting Mrs. Roebling's non-liability note 
which would in effect, for all practical purposes, place the|loan in sub- 
stantially the same condition as the present loan to Trentrusco Corpora- 
tion, as Trentrusco Corporation has no assets other than the collateral 
pledged. | 
4. The Notemakers' notes (other than the Roebling note) will 
bear interest at the same rate as the dividend rate on the preferred stock, 
and interest will begin to run from the date the preferred stock is tender- 
ed to them. If any notemaker has heretofore paid interest, the amount so 
paid will be credited on the principal of his obligation. 


Jt, _—— Bry carr ¢ ae aes papel es 
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PLAINTIFF'S EXHIBIT 69 
December 19, 1939 


Mr. E. Raymond Scott 

Loan Agency 

Reconstruction Finance Corporation 
Philadelphia, Pennsylvania 


Re: Trenton Trust Company 
Trenton, New Jersey 
Loan to Trentrusco Corporation 


Dear Mr. Scott: 
Reference is made to our previous correspondence and discussions 


with reference to the directors’ notes heretofore placed in the subject 
trust company by Bruce Bedford, Chris Cartlidge, Richard Chamberlain, 
John G. Conner, Siegfried Roebling, and Harvey Voorhees, and particu- 


larly to my letter of December 5, 1939, and Mr. Durr's letter of Decem- 
ber 11, 1939. This matter has again been considered by our Directors, 
who have instructed me to advise you as follows: 

1. Agency Office Counsel should be instructed to proceed imme- 
diately with the foreclosure of the loan made by this Corporation to Tren- 
trusco Corporation and reduce the preferred stock and other collateral 
securing the same to possession. At the foreclosure sale you are author- 
ized to bid on behalf of this Corporation such amount as may be necessary 
to acquire title to the preferred stock and all other collateral securing the 
loan, but not in excess of the balance due on the loan, including interest 
and reimbursable expenses. As all assets of Trentrusco Corporation 
are pledged to this Corporation, there would seem to be no reason to seek 
a deficiency judgment. 

2. Upon completion of the foreclosure and acquisition by the Cor- 
poration of title to the pledged preferred stock and other collateral, the 
Corporation will be in position to deal individually with the notemakers 
who are willing to recognize their notes and place them in satisfactory 
bankable condition; and it is hoped that, with the elimination of the legal 
problems which have prevented the notemakers from reaching a satisfac- 
tory agreement among themselves as to the proposals heretofore offered 


| 
461 | 
by this Corporation, some arrangement on substantially the same basis 
can be worked out with all or most of the notemakers, individually. In 
working out any such arrangement it will, of course, be expected that the 
expense of foreclosure will be taken care of by the notemakers. 

3. As the annual meeting of stockholders is to be held the second 
Tuesday in January, there would seem to be no reason for holding any 
meeting for the election of directors for the year 1939. At; the adjourned 
date of the 1939 stockholders’ meeting you may, therefore, vote the pre- 
ferred stock held by this Corporation in favor of a further adjournment 


Yo \O Very truly yours, | 


sine die. 


Charles N. Griffin, 
Administrative Assistant, 


CJD:CM we ae Examining Division | 
ev [Stamp: Approved by Board 


Bee 15, 1939] 


PLAINTIFF'S EXHIBIT 70 


February 28, 1940 


MEMORANDUM TO MR. McGRATH: 
MR. GRIFFIN: 


Re: Trentrusco Corporation 

Ray Scott telephoned this morning and said that the foreclosure 
sale had been consummated and that the Corporation had acquired all 
the collateral except the note of the Greek Catholic Church for which 
$18, 001 had been bid. 

I told him to get in touch with Fountain and tell him to pass along 
the word to all the notemakers that we were now ready to deal with them 
and that we would expect prompt action so that the matter could be dis- 
posed of before the adjourned stockholders' meeting. I further asked 
that he get up a statement of all expenses in connection with the foreclo- 
sure sale so that we can make a prompt proration among the notemakers 
and require each one to pay his pro rata part before any preferred stock 


is released to him. | 


Cc. J. Durr | 
Assistant General Counsel 


PLAINTIFF'S EXHIBIT 71 


LOAN AGENCY OF THE 
RECONSTRUCTION FINANCE CORPORATION 


LETTERGRAM 


Philadelphia, Penna. 
February 23, 1940 


Mr. M. J. McGrath, Chief, 
Examining Division, 

Reconstruction Finance Corporation 
Washington, D. C. 


Re: Trentrusco Corporation, 
Trenton, New Jersey 


Dear Mr. McGrath: 

As directed in Mr. Griffin's letter of December 19, 1939, and 
other correspondence, the foreclosure of the loan made by this Corpora- 
tion to Trentrusco Corporation was effected at a public auction held this 
morning in the Trenton Trust Company Building. 

The Corporation was the successful bidder on all items except the 
$18, 000. 00 note of St. Mary's Greek Catholic Church. In that instance 
Messrs. John J. Inglesby and George W. Porzuc purchased it for 
$18,001.00. In accordance with the Conditions of Sale they paid $1, 800. 10 
in cash, representing a 10% payment on account, and agreed to make 
settlement for the balance on or before March 4, 1940. 

The bidding was as follows: 

Item Purchaser Bid Price 


$51, 200. 00 
527. 52 

1, 558.00 
414. 48 

1, 100. 00 
3, 500. 00 
4,537.07 
15, 000. 00 


Peoples Brewing Company - 1st 4's of '53 

Allfather Candy Co. 

Allfather Candy Co. 

Allfather Candy Co. 

Ancient Order of Hibernians 

James Birks 

Louis Cohen 

Dickinson & Bradley 

A. K. Leuckel 35, 000. 00 

Estate of W. Hudson Owens 4, 295. 35 

St. Mary's Greek Catholic Church John J. lesby 18,001.00 
& Geo. W. Porzuc 

Preferred Stock "tA" Trenton Trust Co. R.F.C. 1,671,528.13 


$1,806,661. 55 
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Statement of Loan 
Principal Balance $1, 704. 005. 76 


Interest to February 22, 1940, inclusive / 102, 382.81 
Reimbursable Expense 276. 58 


$1, 806, 665.15 
The reimbursable expense item of $276.58 is represented by the 
following foreclosure costs: 


Rent Room 314 Trenton Trust Building $ 10. 00 
Fee, Herman E. Raphael, Auctioneer 50. 00 
Advertising in Trenton Times | 199.53 
Telephone 4.55 
Transportation 12.50 


$ 276.58 


We understand from a 'phone conversation with Mr. ‘Durr this 


afternoon, that the Agency will probably not be required to service the 


collateral which we acquired in this foreclosure, but if this is not the 
case, we assume you will advise us promptly in order that proper steps 
may be taken to inaugurate effectual liquidation programs. | 


Very truly yours, 

/s/ E. Raymond Scott | 

E. Raymond Scott 
Manager 


PLAINTIFF'S EXHIBIT 71-A-1 


LOAN AGENCY | 

of the 
RECONSTRUCTION FINANCE CORPORATION 
PHILADELPHIA - PENNSYLVANIA 


March 13, 1940 | 
Mr. M. J. McGrath, Chief | 
Examining Division, 
Reconstruction Finance Corporation, 
Washington, D. C. 


Dear Mr. McGrath: Re: Trentrusco Corporation 
Trenton, New Jersey 


In a 'phone conversation with Mr. Durr on February 23, after we 
acquired title to the collateral pledged with us by Trentrusco Corporation, 
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we were informed that the Agency probably would not be required to serv- 
ice the acquired assets -- that tentative arrangements had been made for 

Mrs. Roebling to take over the assets and re-pledge them with us as col- 

lateral to a note which she was to execute. 

We have always felt that the liquidation of this loan by Mr. French 
and by Trentrusco Corporation was lacking in vigor and was not conducted 
in the best interests of this Corporation as pledgee. Regardless of whether 
the Agency or someone else conducts the liquidation from this time on, our 
opinion is that aggressive action should be taken without further delay to 
assure us (either as owner or pledgee) of the maximum recovery. 

If you will refer to the appraisal of assets of Trentrusco Corpora- 
tion made by Examiners McDowell and Palmer as of December 6, 1939, 
copy of which was sent to you on December 16, you will notice that certain 
of the items, particularly the Dickinson and Bradley loan, are badly in need 
of close supervision. A notable example is the fact that while Dickinson and 
Bradley are reported to have paid interest on their other loans, they have 
paid neither interest nor taxes in connection with their Trentrusco Corpor- 
ation loan, regardless of the fact that most of the seventeen properties 
held as collateral are income producing. It is our considered recom- 
mendation that the Corporation institute divestiture proceedings with re- 
spect to this loan. We further recommend that immediately we acquire 
title to the mortgages securing this loan, we send a qualified Examiner 
to Trenton to make a complete analysis of the various properties, pri- 
marily to determine the amount which will be necessary to expend for 
the care and preservation of the acquired assets. On October 27, 1939, 
Trentrusco Corporation advised us that the approximate amount of tax 
delinquencies on all the properties aggregated $26,189.81. A large por- 
tion of these delinquencies were in connection with mortgages held as 
collateral to the loan of W. M. Dickinson and V. P. Bradley. The pres- 
ent amount of delinquencies is probably substantially in excess of the 
figure given to us by Trentrusco, one reason being that interest penalties 


are not included in the figure, and in most cases that is 7% per annum. 
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In order that we may be in a position to sell the 200 feet of Beach 
Front Property in Point Pleasant Beach, New Jersey, we recommend that 
divestiture proceedings be instituted on the A. K. Leuckel note. 

In the appraisal of December 6, 1939, our Examiner commented 
briefly on the note executed by the Estate of W. Hudson O fens. The 
facts appear to be as follows: at the time Mr. Owens died; the Trenton 
Trust Company held his note in the amount of $2, 284. The Trust Com- 
pany was named Executor of the Estate and some time in 1930, following 
Mr. Owens’ death, it advanced $1, 516 to the Estate to pay|certain personal 
obligations of the decedent. These two items were then combined and 
Trenton Trust Company as Executor executed the demand note in the 
amount of $3, 800 which we now hold. On May 14, 1931, the bank made 
another advance to the Estate in the amount of $1, 316. 68. | Since that time 
the Estate has received $2, 093.75 from the sale of two properties. On 
November 30, 1938, $697.84 of these funds were applied by the Executor 
on account of the last advance of $1, 316.68, but the remaining $1, 395.91 
cash is still held by the Executor. Prior to the foreclosure sale on Feb- 
ruary 23, our attorneys looked into the law on this subject and reached the 
conclusion that we could require Trenton Trust Company to pay the full 
amount of our note plus interest. As a matter of policy, the Corporation 
may not wish to require the bank to pay the full amount, byt it is the Agen- 
cy's opinion that we should at least require the Trust Company to pro rate 
with us all monies received by the Estate on the basis of $3, 800 (the amount 
of our note),and $1, 316. 68 (the amount of the second advance). 

In the appraisal of December 6, 1939, the note of Allfather Candy 
Company, endorsed by E. F. Allfather, in the amount of $1, 558.10 was 


given a liquidating value of face amount based on the fact that Trenton 
Trust Company holds sufficient excess collateral to a note of the endorser 
to cover this note if steps are taken by us to perfect a lien on the excess 
collateral. This can be accomplished either by obtaining lan amicable as- 
signment of equity from Eugene F. Allfather if it is possible, or by obtain- 
ing a judgment against him and attaching the said excess collateral. 
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If notemaker James Birks is unwilling to make arrangements with 
us for the repayment of his obligation, we feel that foreclosure proceed- 
ings should be instituted so that we will be in a position to realize on the 
sale of the real estate. 

We also think that the offer in compromise made by Louis Cohen 
should either be accepted or rejected. Since it contemplates payment in 
full with interest at the rate of 4%, we are in favor of accepting the offer. 
However, we have taken no action on the matter to date due to the uncer- 
tainty as to how and by whom the liquidation will be conducted. 

In general, we think the best interests of this Corporation would 
be served by our sending an Examiner to Trenton to make a comprehensive 
analysis of the entire situation and we think this should be done without de- 
lay. If you instruct us to do this, we shall then be in a position to make 
specific recommendations to you as to the proper and necessary steps 
we think should be taken in connection with the individual assets acquired 
at the foreclosure sale. 


If the liquidation of this collateral purchased is to be conducted by 
the Agency, should it be by the Loan Liquidation Division or by the Loan 
Administration Division? If it is to be transferred to the Loan Liquidation 
Division, we presume that the preferred stock will be retained by the Loan 
Administration Division. 


Very truly yours, 


/s/ E. Raymond Scott 
E. Raymond Scott 
Manager 


PLAINTIFF'S EXHIBIT 72 
March 15, 1940 


Mr. E. Raymond Scott, Manager 
Loan Agency, 

Reconstruction Finance Corporation, 
Federal Reserve Bank Building, 
Philadelphia, Pennsylvania. 


Re: Trenton Trust Company 
Trenton, New Jersey 
Loan to Trentrusco Corporation 
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Dear Mr. Scott: 

Reference is made to the preferred stock "A" of the Trenton Trust 
Company and other collateral recently acquired by this Corporation upon 
the foreclosure of the loan in the original principal amount of $2, 000, 000 
heretofore made by this Corporation to Trentrusco Corporation. 

As you will recall, during the year 1933 and prior to the making 
of the loan to the Trentrusco Corporation or the purchase of any preferred 
stock of the Trenton Trust Company by this Corporation, certain individuals, 
hereinafter referred to as the "notemakers”, placed their notes in the bank 
in the aggregate amount of $581, 681.43, and at the same time certain un- 
acceptable assets were removed from the bank and trusteed for the bene- 
fit of the notemakers. Later, in connection with the loan made by this 
Corporation to Trentrusco Corporation, these assets were, with the con- 
sent of the notemakers, assigned to the Trentrusco Corporation and 
pledged as additional collateral to such loan. 

Certain of these notemakers have questioned their liability to the 
bank on account of their notes, alleging verbal understandings at the time 
the notes were placed in the bank to the effect that the notemakers were 
to be held liable only for the difference between the amount realized from 
the liquidation of the aforesaid assets and the face amount of their notes. 


Because of the investment which it holds in the preferred stock 
"At of the Trust Company, the Corporation is financially interested in 
these notes being recognized and placed in a satisfactory bankable con- 
dition. While it is the Corporation's contention and also the contention 
of the Trust Company that the notes constitute an absolute liability of the 
respective notemakers, nevertheless, in order to bring about an amicable 
adjustment of the controversy and avoid or minimize the expense of liti- 
gation, the Corporation is willing to assign, from the preferred stock "A" 
acquired by it by reason of the foreclosure, to any notemaker (other than 
the Roebling Estate) who will pay his note or recognize the validity thereof 
and secure it in a manner satisfactory to this Corporation, preferred 
stock "A" having a retirement value equal approximately to the original 
principal amount of the notemaker's note less the amount of any credit 
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thereon resulting from the liquidation of the aforesaid assets prior to 
their pledge to this Corporation; provided, however, that any such note- 
maker will pay to this Corporation his pro rata part of the expenses in- 
curred by the Corporation in connection with the foreclosure of the Tren- 
trusco Corporation loan; and provided further that the stock so assigned 
will be immediately pledged by the notemaker as additional security for 
his note held by the Trust Company. 

In accordance with the foregoing you are authorized to execute on 
behalf of this Corporation such instruments of transfer or assignment in 
form approved by: Agency Counsel as may be necessary for the assignment 
to any complying notemaker (other than the Roebling Estate) of the largest 
number of whole shares of preferred stock "A" of Trenton Trust Company 
to which he is entitled on the above basis, upon receipt of: 

1. Evidence satisfactory to you that the note has been paid in full 
or the notemaker has recognized his liability thereon and that such note 
has been placed in satisfactory condition with security and maturities ac- 
ceptable to this Corporation and with an interest rate of not less than 


3-1/2% per annum, and that all interest accrued thereon from February 1, 
1938, to March 15, 1940, has been paid at a rate of not less than 3-1/2% 
per annum. 


2. Assurances satisfactory to you that the shares so released 
will be immediately pledged by the notemaker as additional collateral for 
his note (unless the note is paid in full). 

3. Payment in cash of the notemaker's pro rata part of the expense 
of foreclosing the loan to the Trentrusco Corporation, such pro rata part 
to be determined by you and to represent that proportion of the total expense 
which the original principal amount of his note bears to the aggregate ori- 
ginal principal amount of the notes of all notemakers (including the Roeb- 
ling Estate). 

According to our records the number of shares of preferred stock 
*tA't of Trenton Trust Company to which the several notemakers will be 
entitled upon compliance with the provisions above set forth is as follows: 


Notemaker Number of Shares 


Bruce Bedford 
Chris Cartlidge 
Chamberlain Estate 
John G. Conner 
Voorhees Estate 


| 4, 766 
| 4,766 
2,383 
“1, 668 
4,766 


18, 349 


The Treasurer will instruct the Custodian accordingly. 


Very truly yours, 


M. J. McGrath 


Ve Examining Division 
[ Approved by Board 


Bees 15, 1940] 


PLAINTIFF'S EXHIBIT 72-A-1 
MEMORANDUM OF TELEPHONE CALL 


RE: T RUSCO 


TO: Mr. McGrath, Washington, D. C. DATE 3-18-40. 


Called Mr. McGrath to ascertain the set-up in connection with 


the Roebling Estate and the adjustment of the Trentrusco 
Mr. McGrath did not seem to be familiar with the 
said he would talk with Mr. Durr and then advise us. 


Spy ge a 


matter. 
= and 


PLAINTIFF'S EXHIBIT 73 


March 21, 1940 
Board of Directors Minutes 
Exhibit "A" 


/ LOAN AGENCY 


pls. of the 


RECONSTRUCTION FINANCE CORPORATION 
PHILADELPHIA - PENNSYLVANIA 


March 20, 1940 


Mr. E. J. Fountain, 
Executive Vice President, 
Trenton Trust Company, 
28 West State Street, 
Trenton, New Jersey 


Dear Mr. Fountain: 
In order to bring about an amicable adjustment of the notes which 
certain directors of Trenton Trust Company gave to the bank in 1933, 


this Corporation is willing to assign shares of preferred stock "A" ac- 


quired by it through the foreclosure of the Trentrusco loan to any note- 
maker (other than the Estate of Siegfried Roebling, Deceased) who will 
pay his note or recognize the validity thereof and secure it in a manner 
satisfactory to this Corporation, having a retirement value equal to the 
original principal amount of the notemaker's note less the amount of any 
credit thereon resulting from the liquidation of the aforesaid assets pri- 
or to their pledge to this Corporation; provided, however, that any such 
notemaker will pay to this Corporation his pro rata part of the expenses 
incurred by this Corporation in connection with the foreclosure of the 
Trentrusco Corporation loan; and provided further that the stock so as- 
signed will be pledged immediately by the notemaker as additional secur- 
ity for his note held by the Trenton Trust Company. 

In accordance with the foregoing, the Directors of this Corpora- 
tion have authorized me to execute on behalf of the Corporation such in- 
struments of transfer or assignment in form approved by our Counsel 
as may be necessary for the assignment to any complying notemaker (other 
than the Roebling Estate) of the largest number of whole shares of pre- 
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(1) Evidence satisfactory to me that the note has been paid in full or the 
notemaker has recognized his liability thereon and that such note has 
been placed in satisfactory condition with security and maturities ac- 
ceptable to this Corporation and with an interest rate of not less than 
3 1/2% per annum, and that all interest accrued thereon from Feb- 
ruary 1, 1938 to March 15, 1940 has been paid at the rate of not less 
than 3 1/2 % per annum. | 
Assurances satisfactory to me that the shares of class A” preferred 
stock so released will be immediately pledged by the notemaker as 
additional collateral for his note (unless the note is paid in full). 
Payment in cash of the notemaker's pro rata part of the expenses of 
foreclosing the loan to Trentrusco Corporation, such pro rata part 
to represent that proportion of the total expense which the original 
principal amount of his note bears to the aggregate original principal 
amount of the notes of all notemakers (including the Roebling Estate). 


Each notemaker's proportionate share of the expense of foreclosure 


is as follows: 
Bruce Bedford $ 47.55 
Chris Cartlidge 45.97 
Chamberlain Estate 23.77 
John G. Conner 16. 64 
Voorhees Estate 47.55 
Roebling Estate 95.10 

$276. 58 
According to our records, the number of shares of ee 
stock "A" of Trenton Trust Company to which the several notemakers 
will be entitled upon compliance with the provisions set forth is as follows: 
Notemaker Number of Shares 
Bruce Bedford 4, 766 
Chris Cartlidge 4, 766 
Chamberlain Estate 2, 383 
John G. Conner 1, 668 
Voorhees Estate 4, 766 
18, 349 
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It is expected that you will advise the notemakers of the terms 
and conditions under which we will release to them shares of preferred 
stock "A", and it is also expected that you will submit to this office at 
the earliest possible time the plans which the notemakers have for the 
placing of their obligations in satisfactory bankable condition as provided 
in paragraph number (1) above. We should also be advised promptly when 
interest on the notes is paid in accordance with the provisions of paragraph 
number (1), and payment of each notemaker's proportionate share of the 
expense of foreclosure should be remitted directly to us. 

Very truly yours, 


/s/ E. Raymond Scott 
E. Raymond Scott 
Manager 


PLAINTIFF'S EXHIBIT 74 


PHILADELPHIA - PENNSYLVANIA 


March 25, 1940 


Mr. E. J. Fountain, 
Executive Vice President, 
Trenton Trust Company, 
28 West State Street, 
Trenton, New Jersey 


Dear Mr. Fountain: Re: Note of Estate of Harvey M. 
Voorhees - $95, 332. 47. 


* * * * * 

It is expected that when you submit to us any of the proposals which 
the several notemakers may make with respect to the directors' notes, 
each proposition will be accompanied by a specific recommendation of 
Trenton Trust Company for the acceptance or rejection of each offer. 

In line with the foregoing, any action by this Corporation on the 
offer in compromise submitted by the attorneys for the estate of Harvey 
M. Voorhees, deceased, will be deferred until we are advised by your 
bank as to whether or not the offer is acceptable to it. 


Very truly yours, 
/s/ E. Raymond Scott 
E. Raymond Scott, Manager 


PLAINTIFF'S EXHIBIT 75 
April 3, 1940 
Mr. E. Raymond Scott | 
Manager, Loan Agency | 


Reconstruction Finance Corporation 
Philadelphia, Pennsylvania 


Re: Trentrusco Corporation 
Trenton, New J ae 


Dear Mr. Scott: 


The Directors today approved the transfer of the adininistration 
of the subject loan to the Liquidation Section of the Examining Division, 
in view of the fact that the collateral to such loan has been reduced to 
possession at public sale. 

All matters relating to the Trenton Trust Company, | including the 
loans of certain directors to the bank which have been the subject of dis- 
cussions and correspondence between this office, Mr. Durr and Mr. Mc- 
Grath with representatives of the bank and certain attorneys, should con- 
tinue to be referred either to Mr. McGrath, Mr. Durr or to this office. 

It should be further understood and contemplated that no action 
should be taken concerning the stock of the Trenton Trust Company pre- 
viously pledged as collateral to the subject loan and now reduced to pos- 
session, without having first taken the matter up with Mr. McGrath and 
Mr. Durr. In other words, it is the purpose, in transferring the admin- 
istration of this case to the Liquidation Section, to facilitate the servicing 
of the assets, other than the stock of the Trenton Trust Company above - 
referred to. 

Yours very truly, 


Charles N. Griffin 
Administrative Assistant 
Examining Division 


CNG:MEB | Approved By Board April 3, 1940 : 
G. R. Cooksey, Sec. - By 7/s/ Charles J. Buellner] 


PLAINTIFF'S EXHIBIT 76 


LOAN AGENCY 
of the 
RECONSTRUCTION FINANCE CORPORATION 
PHILADELPHIA - PENNSYLVANIA 


April 11, 1940 


Mr. Eugene J. Fountain, 
Executive Vice President, 
Trenton Trust Company, 
28 West State Street, 
Trenton, New Jersey 


Dear Mr. Fountain: Re: Note of Harvey M. Voorhees 
(Deceased) - $95, 332. 47. 


Reference’ is made to our letter of March 25 in which we advised 
you that any action by this Corporation on the offer in compromise sub- 
mitted by the attorneys for the Estate of Harvey M. Voorhees, Deceased, 
will be deferred until we are advised by your bank as to whether or not the 
offer is acceptable to it. 

More than two weeks having elapsed since we referred this matter 
back to your bank, will you please bring us up to date on this subject by 
advising us what has developed during the interim. 

We would also be interested to know whether any of the other 
obligors have submitted propositions to the Trust Company with respect 
to their Directors Notes. 

Very truly yours, 


/s/ ©. Raymond Scott 
E. Raymond Scott 
Manager 


PLAINTIFF'S EXHIBIT 77 
April 12, 1940 


Mr. E. Raymond Scott, Manager, 
Reconstruction Finance Corporation, 
Philadelphia, Pa. 


Dear Mr. Scott: 
We acknowledge receipt of your communication of April 11, 1940. 
This is to advise you that the offer of the Estate of Harvey M. Voorhees 
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| 
of $47, 000. in settlement of the obligation of that Estate, was discussed 
at a regular meeting of the Board of Directors. The action of the Board 
was to defer the offer for consideration at a future date. | 

As yet we have had no deals submitted to us by the other Directors 
interested in this Directors’ Note matter. The delay has been due to the 
fact that Mr. Chris Cartlidge has been in Florida and has just returned; 
also, Mr. John G. Conner likewise has been in Florida and returned to- 
day. Mr. Bedford informed the writer that a meeting with Mr. Conner 
and Mr. Cartlidge would be held the first of the week, after which Mr. 
Bedford is to confer with their attorney, Mr. William Stanley. 

Mr. Bedford went on to say that Mr. Stanley would again approach 
the Washington Office of your Corporation to discuss the matter of adjust- 
ment of their notes. He stated that as soon as Mr. Stanley had had that 
conference, then he felt that Messrs. Conner, Cartlidge, and himself 
would be better advised as to what position they will take and what deal 
they might offer in order to adjust their notes. It would appear that it 
may be a matter of ten days to two weeks before an offer is submitted to 
us from the above individuals. | 

The note of the Estate of Siegfried Roebling has not been paid. Mr. 
Wharton, attorney for that Estate, stated to the writer that the indebted- 
ness would be paid just as soon as the others interested in this Directors’ 
Note matter came forward and worked out a deal that is satisfactory. 

The Estate of Roebling, in addition to the $125, 000. note, is also indebted 
to us in the sum of $325, 000., which is amply secured. Mr. Wharton 
proposes to arrange for the payment of the $325, 000. and also the $125, 000. 


by obtaining a loan for the full amount from a New York bank. 

The Chamberlain note has been reduced $1, 000. and Mr. Chamber- 
lain, attorney for his father's Estate, advised the writer that their note 
would be paid in full. However, likewise they are somewhat reluctant to 
come forward and pay off the note until such time as the others interested 
work out a satisfactory deal for their obligations. | 

In conclusion, it would appear that I have done all I can for the 


time being to bring about an amicable adjustment of this note matter. I 
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am now awaiting for the results of the two meetings as indicated 
above. 

Yours very truly, 

E. J. Fountain, 

Executive Vice President. 
EJF MH 


[Received April 20, 1940- R. F.C. Phila. Loan Agency] 
PLAINTIFF'S EXHIBIT 78 


TRENTON TRUST COMPANY 
TRENTON, NEW JERSEY 


Mary G. Roebling 
President April'19, 1940 


Mr. E. Raymond Scott, Manager 
Reconstruction Finance Corp. 
Philadelphia, Penna. 


Dear Mr. Scott: 

With reference to your letter dated March 20, 1940, there is en- 
closed herewith my check in the amount of $95.10 in payment of the ex- 
penses of the sale of Trentrusco Securities. 

Se Very truly yours, 


/s/- Mary G. Roebling 
President 


$ Als& a 
see? 3” 


PLAINTIFF'S EXHIBIT 79 


LOAN AGENCY 
of the 


RECONSTRUCTION FINANCE CORPORATION | 


PHILADELPHIA - PENNSYLVANIA 
April 22, 1940 


Mr. Eugene J. Fountain, 
Executive Vice President, 
Trenton Trust Company, 
28 West State Street, 
Trenton, New Jersey 


Dear Mr. Fountain: 


This will acknowledge receipt of your letter dated April 19, in 


which you advised us of the action taken by your Board on the preceding 


day on the Directors Notes. 


As requested, a copy of your letter has been forwarded to Mr. 


McGrath and Mr. Durr of our Washington office. 
Very truly yours, 


/s/ E. Raymond Scott | 


E. Raymond Scott 
Manager 


PLAINTIFF'S EXHIBIT 79A 


PHILADELPHIA - PENNSYLVANIA 
April 20, 1940 


Mr. M. J. McGrath, Chief 
Examining Division 

Reconstruction Finance Corporation, 
Washington, D. C. 


Dear Mr. McGrath: . Re: Trenton Trust Company 
Trenton, New Jersey 


Mr. Fountain has asked us to send you a copy of the 


letter which 


he wrote to us on April 19 advising us of the latest developments with 


respect to the Directors Notes. | 
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Since the Voorhees matter is mentioned in the letter, we are also 
enclosing a copy of a memorandum dated March 7, 1940; a copy of the 
letter which Louis Rudner, Esquire sent to Mr. Fountain on March 19; 

a copy of Mr. Fountain's letter of March 21; and a copy of our reply of 
March 25. 
Very truly yours, 
E. Raymond Scott 
Manager 


FPjr:CM 
Encl. 


ec toC. J. Durr, Esq. 
Ass't. General Counsel 


PLAINTIFF'S EXHIBIT 79B 


TRENTON TRUST COMPANY 
28 West State Street 
Trenton, N. J. 


April 19, 1940 


Reconstruction Finance Corporation, 
925 Chestnut Street, 
Philadelphia, Pa. 


Attention of Mr. E. Raymond Scott, Agency Manager 
Gentlemen: 

At a regular meeting of the Board of Directors of this Bank held 
on April 18, 1940, at which were present all of the directors who were 
elected at the annual meeting held this year, two resolutions were intro- 
duced into the meeting, copies of which are enclosed. After their read- 


ing by the Secretary, a rather lengthy discussion ensued with respect to 


directors’ indebtedness, referred to as "Directors Notes". The entire 
background and present status of these notes was discussed in detail with 
the Board. 

Messrs. Conner and Bedford were present at the meeting, and at 
the request of Mr. Bedford no action was taken with respect to the above 
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mentioned resolutions. The writer agreed not to move for their adoption 

in view of the fact that Mr. Bedford stated to the Board that he would get 

together with Mr. Conner and Mr. Cartlidge this coming week and would 

confer with their attorney, Mr. Wm. Stanley, as to what their decision 

might be with respect to their indebtedness. He indicated that Mr. Wm. 

Stanley would confer again with your Corporation, and would do so without 

undue delay. | 
The writer pointed out to the Board that we should put a time limit 

on this matter and mentioned May 4, 1940, as the deadline. Mr. Bedford 

stated that this was agreeable. Accordingly, they have sixteen days to 

make of their mind as to whether or not they will either pay their notes 

or adequately secure same, put them in bankable form and’ recognize 

their obligation in full. Mr. Bedford felt that by April 30, 1940, a decision 

should be reached in their minds as to what course they will pursue, and 

would so advise the bank on or before that time. It would appear that Messrs. 

Bedford, Cartlidge, and Conner, are now working on a deal to present to 

the Bank or the Reconstruction Finance Corporation. However, up to this 

time no intimation has been forthcoming as to what position they will take 

or what offer they intend to submit in order to satisfy both the Bank's and 

Reconstruction Finance Corporation's requirements with respect to their 

indebtedness. There seems to be a general feeling in the Board that some 

sort of a compromise settlement should be made, but no definite action has 


been taken as we have nothing before us as yet on which we might make a 


decision. 
The indebtedness of the Estate of Harvey M. Voorhees was also 
discussed. We have before us an offer of $47, 000. to settle that indebted- 
ness and give the Estate a complete release on that note. The details of 
the offer are more fully set forth in letter dated March 19, 1940, from 
Katzenbach, Gildea & Rudner, Attorneys for the Trenton Banking Com- 
pany, who are co-executors of the Estate, copy of which letter has been 


sent to your office. The Board again deferred any action with respect to 
that offer of settlement. The writer contacted the Trenton Banking Com- 
pany, and had a conference yesterday afternoon with Mr. Matlack, Trust 
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Officer of the bank, and Mr. Rudner, of the above law firm: Mr. Mat- 
lack, speaking for the Trust Committee and Board of Dereetons of the 
Bank, stated that they would not increase the above offer of | $47,000. and 
that offer was final. At the same time, they requested that we proceed 
with the litigation which has already been started in an eo to force 
payment of that note. 

The Trust Committee of this Bank passed a Resolution to pay off 
the indebtedness of the Estate of Richard C. Chamberlain, as the Attorney 
for that Estate has now withdrawn his objections with respect to paying 


the note in full. This payment in full should be effected within a reason- 
able period of time, and our Trust Officer will make application to your 
Corporation for release of preferred A stock, as set forth in your letter 
of March 20, 1940. : 
The indebtedness of the Estate of Siegfried Roebling will also be 
paid. Mr. Wharton, Attorney for that Estate, has agreed to remove the 
fe note from the bank in the following manner. We have a loan of the Estate 
2 now in the sum of $325, 000. which is adequately secured. It is his inten- 
4<~~tion to take that loan, together with the $125, 000. note, to another bank; 
. sie that will clear that item. The question has been raised by Mr. Wharton 
—tith the preferred stock A when released by your Corporation, could be given 
3.22° to Mrs. Mary G. Roebling instead of to the Estate. Our General Counsel 
tI has looked into that matter with our Trust Officer and the writer, and it 
would appear that inasmuch as the Estate is paying off the indebtedness 


the stock to be released should come directly to the Estate. 


In conclusion, it would appear that the writer has done all he can 
for the time being to effect amicable adjustment of this note matter. It is 
the writer's belief that we should await a further short period to give 
Messrs. Bedford, Cartlidge and Conner an opportunity to present a prop- 
osition to the Bank with respect to their notes, as they have agreed to do. 
As indicated above, the Roebling and Chamberlain notes will be taken care 
of. That leaves us to deal with the Voorhees note, and a decision as to 
what course will be pursued should be reached by this Board of Directors 
at a regular meeting to be held on May 2, 1940. | 
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This brings you up to date on this note matter, and it is kindly re- 
quested that a copy of this communication be sent to your Washington 
Office. 

Yours very truly, 


(s) E. J. Fountain 
Executive Vice President 


PLAINTIFF'S EXHIBIT 79C 


PHILADELPHIA - PENNSYLVANIA 
April 15, 1940 
Mr. M. J. McGrath, Chief 
Examining Division, 
Reconstruction Finance Corporation, 
Washington, D. C. 


Re: Trenton Trust Company 
Trenton, New Jersey 


Dear Mr. McGrath: 

We are enclosing a copy of a letter from Mr. Fountain, dated 
April 12, 1940, regarding the Directors' Notes, which may be of inter- 
est to you. 

We have no comment to make on this matter except to say that 
so far we have seen no indication that any real progress has been made 
towards placing these notes in satisfactory bankable condition. 

Very truly yours, 
E. Raymond Scott 
Manager 
FPjr:CM 
Encl. 


cc to Mr. C. J. Durr 
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PLAINTIFF'S EXHIBIT 79-D 


TRENTON TRUST COMPANY 
28 West State Street 
Trenton, N. J. 


April 12, 1940 
Mr. E. Raymond Scott, Manager, | 


Reconstruction Finance Corporation, | 
Philadelphia, Pa. 


Dear Mr. Scott: 
We acknowledge receipt of your communication of April 11, 1940. 

This is to advise you that the offer of the Estate of Harvey M. Voorhees 

of $47. 000. in settlement of the obligation of that Estate, was discussed 


| 
| 
[See Plaintiff's Exhibit 77, p. , for remainder of context. ] 
Yours very truly, 


at a regular meeting... . 


(s) E. J. Fountain | 
Executive Vice President 


PLAINTIFF'S EXHIBIT 79-D-1 
| 


LOAN AGENCY | 
of the 
RECONSTRUCTION FINANCE CORPORATION) 


PHILADELPHIA - PENNSYLVANIA 
May 13, 1940 


| 
Mr. M. J. McGrath, Chief 
Examining Division, 
Reconstruction Finance Corporation, | 
Washington, D. C. 


Dear Mr. McGrath: Re: Trenton Trust Company 
Trenton, New Jersey 


On April 17, Mr. Fountain stopped at the Agency to discuss with us 
the drafting of two resolutions which he proposed to introduce at his Board 
meeting on the following day; one directed the declination of the offer in 
compromise proposed by the attorneys for the Estate of Harvey M. Voor- 
hees, deceased, and instructed the officers of the bank to continue the 
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prosecution of the suit already started against the estate; and the other 
directed the officers of the bank to begin suit upon the notes of Bruce 
Bedford, Chris Cartlidge and John G. Conner if the notes were not 
placed in satisfactory bankable form on or before May 4, 1940. 

In view of the fact that no action was taken on these resolutions at 
the Board meeting held on April 18 or at any meetings held since that time, 
our attorneys, in accordance with your recent suggestion, have prepared 
a memorandum, a copy of which is enclosed, pointing out two methods 
whereby the RFC, ‘as a stockholder, could act to enforce collection of 
these so-called Directors’ notes, which are held among the assets of 
Trenton Trust Company. 

When Mr. Fountain was in our office last Thursday afternoon, he 
predicted that if and when the resolutions are offered at a Board meeting, 
Mrs. Roebling, Mr. Bowers, Mr. Breen and Mr. Gindhard, in addition 
to himself, would vote for their adoption, but he believes that Mr. Backes, 
Mr. French, Mr. Smith, Mr. Bedford and Mr. Conner would oppose the 
resolutions. Mr. Fountain evidently thinks there is more than a remote 
possibility that Backes and French would prefer to resign rather than 
vote favorably on the resolutions. It is conceivable that such an eventu- 
ality would be the solution to this situation because then there would be 
five Directors who would probably vote in favor of the resolutions as 
against three who would oppose them. 

No doubt Mr. Boggs has advised you that Messrs. Bedford, Cart- 
lidge and Conner all offered to make a payment on account of their notes 
and agreed to make some arrangements with the bank for the payment of 
the balance over a period of years. Mr. Fountain stated that Bedford 
and Cartlidge offered $20, 000 at this time, but made no definite commit- 
ment for future payments. Conner offered to pay $5, 000 at this time and 
$4, 000 a year for the next seven years. They all took the position that 


interest up to this time should be waived and they all refused to sign fi- 


nancial statements or otherwise acknowledge their indebtedness. Ac- 
cording to Mr. Fountain, Mr. Bedford advised Mr. Boggs that he would 
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prefer to stand suit rather than pledge collateral and give a 
ment. 
Your instructions with respect to this matter will be 
interest. 
Very truly yours, 


| 
/s/ E. Raymond Scott _ 


E. Raymond Scott 
Manager 


PLAINTIFF'S 


financial state- 


| awaited with 


EXHIBIT 80 


I HEREBY CERTIFY, That the following is a true and correct 
copy of action taken by the Trust Committee of Trenton Trust Company 
at a regular meeting, at which a quorum was present, on May 16, 1940:- 


"It was regularly moved seconded and carried, 


(Mr. French 


voting in the negative) that the Trenton Trust Company as Execu- 


tor of the Estate of Siegfried Roebling interpose no obj ection to 


the voluntary giving by the Reconstruction Finance Corporation 
to Mrs. Mary G.. Roebling of shares of Preferred A/ stock of the 
Trenton Trust Company, if as and when available, in accordance 


with the plan now being consummated with respect to the settle- 


ment of obligations of certain Directors held by the Trenton Trust 


Company, provided Mrs. Mary G. Roebling indemnifies the es- 
tate against any possible loss that may arise from this action by 


giving her personal bond of indemnity in form approved by Coun- 
| 


sel." | 


IN WITNESS WHEREOF, I hereunto set my hand and affix the seal 
of the Company, on this 28th day of May, A. D. Nineteen Hundred and 


/s/ C. R. Whitlock 
Secretary. | 


| 
| 
* | 
i 
| 


PLAINTIFF'S EXHIBIT 81 


I HEREBY CERTIFY, That the following is a true and correct 
copy of the action taken by the Board of Directors of Trenton Trust Com- 
pany at a regular meeting, at which a quorum was present, on May 16, 
1940: 

"On motion, duly seconded and carried, (Mr. French voting 
against this action) the Board ratified and confirmed the action 

of the Trust Committee, which is recorded in their minutes as 

follows: 

"It was regularly moved, seconded and carried (Mr. French 
voting in the negative) that the Trenton Trust Company as 
Executor of the Estate of Siegfried Roebling interpose no 
objection to the voluntary giving by the Reconstruction Finance 
Corporation to Mrs. Mary G. Roebling of shares of Preferred 
A stock of the Trenton Trust Company, if as and when avail- 
able, in accordance with the plan now being consummated with 
respect to the settlement of obligations of certain Directors 
held by the Trenton Trust Company, provided Mrs. Mary G. 
Roebling indemnifies the estate against any possible loss that 
may arise from this action by giving her personal bond of in- 
demnity in form approved by Counsel." 

IN WITNESS WHEREOF, I hereunto set my hand and affix the seal 
of the Company, on this 28th day of May, A. D. Nineteen Hundred and 
Forty. 


/s/ C. R. Whitlock 
Secretary [SEAL] 


PLAINTIFF'S! EXHIBIT 82 


TELEGRAM | 
RECONSTRUCTION FINANCE CORPORATION 
WASHINGTON | 


May 17, 1940. 
VIA LEASED WIRE 


Scott 
Philadelphia Copy Customs 


| 
| 
| 
| 

Re preferred stock A of Trenton Trust Company, Trenton, New 
Jersey, acquired by this Corporation on foreclosure of loan to Trentrusco 
Corporation, you are authorized to execute on behalf of this Corporation 
such instruments of transfer and assignment, in form approved by Agency 
Office Counsel, as may be necessary or appropriate for assignment of 
shares of such preferred stock A as follows: To Bruce Bedford 4, 766 
shares, to Chris Cartilidge 4,766 shares, to the estate of R. C. Chamber- 
lain, deceased, 2, 383 shares, to John G. Connor 1, 668 shares, upon con- 
dition, however, that prior to assignment and delivery of any such shares 
to any such assignee evidence shall have been received satisfactory to 
you and Examiner Verner Boggs that the note which such assignee placed 
in the bank during the year 1933 and prior to the time this Corporation 
made its loan to Trentrusco Corporation has been paid in full or reduced 
by cash payments satisfactory to you and said Boggs, and that any unpaid 
balance remaining has been evidenced by a new note of the notemaker with 
security and maturities acceptable to you and said Boggs, bearing interest 
at not less than 3-1/2 per cent per annum, and that all interest accrued from 
February 1, 1938, to date has been paid at a rate of not less than 3-1/2 per 
cent per annum or added to the unpaid principal balance of the note. 

The Treasurer will instruct the Custodian to deliver to you upon 
request the stock certificate representing all shares of preferred stock A 
acquired by reason of the aforesaid foreclosure. You are to return to the 
Custodian promptly certificates representing the shares remaining after 
the assignments herein authorized, accompanied by your written statement 
as to the number of shares so assigned and the persons to whom assigned. 
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The authorization contained.in my letter to you dated March 15, 
1940, is hereby rescinded. 
McGrath 
CJD:CM 


[ Approved by Board - May 17, 1940 - C. R. Cooksey 
/s/ By Charles Buettner 


Secretary ] 


PLAINTIFF'S EXHIBIT 83 


T. GIRARD WHARTON 

COUNSELOR AT LAW 
SOMERVILLE 
NEW JERSEY 


Telephone 1030 


May 17, 1940 


V. C. Boggs, Esq. 

Room 1024 

Reconstruction Finance Corporation Bldg. 
Washington, D. C. 


Dear Mr. Boggs: 
I have just been advised by Mrs. Roebling that you are returning 
to Trenton, on Tuesday, May 21st, and that you desire to see me on the 
morning of that day. Unfortunately, I am engaged in the Court of Chancery, 
at Newark, that morning and have special stockholders' and directors' 
meetings of the John A. Roebling's Sons Company, in Trenton in the early 
afternoon. However, I will probably be finished with these meetings be- 
tween four and five o'clock and will arrange to proceed to the bank directly 
therefrom, if that will serve your purpose. Unless I hear from you to the 
contrary, I shall assume that such an arrangement will be satisfactory. 
Sincerely yours, 
/s/ T. Girard Wharton 1 


dg 


PLAINTIFF'S EXHIBIT 84 


* WESTERN UNION | x4 * 


RXWS44 97/99 4 EXTRA REPORT DELY = SOMERVILLE NI 18 928A 
V C BOGGS, PERSONAL DELY= 
RM 1024 RECONSTRUCTION FINANCE CORPN BLDG OR RE- 
SISDENCE= | 
JUST ADVISED MRS ROEBLING IN HOSPITAL FOLLOWING 
AUTOMOBILE ACCIDENT LAST NIGHT STOP DO NOT KNOW YET FULL 
EXTENT OF INJURIES BUT ARE QUITE SERIOUS STOP UNCERTAIN 
THEREFORE WHETHER I CAN HAVE CHECKS AND OTHER PAPERS 
SIGNED BY HER ON TUESDAY STOP WILLING HOWEVER TO CARRY 
OUT ORIGINAL PLAN TO SEE YOU TUESDAY AFTERNOON AS PER 
MY LETTER OF YESTERDAY TO COMPLETE ALL ARRANGEMENTS 
SO THAT PAPERS MAY BE SIGNED BY HER AS SOON THEREA FTER 
AS POSSIBLE STOP IF YOU DESIRE TO CHANGE PLANS BECAUSE 
OF HIS UNFORESEEN DIFFICULTY PLEASE WIRE ME ON MONDAY 
VIA WESTERNUNION= | 
: T GIRARD WHARTON. | 
| 
| 
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* * WESTERN UNION ! 


NAP98 13= WUX WASHINGTON DC MAY 18 1212P 
T GIRARD WHARTON=S= 
SORRY TO LEARN OF MRS ROEBLING'S ACCIDENT. WILL 
BE IN TRENTON TUESDAY MORNING= 
=V C BOGGS 
1245P 
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LOAN AGENCY 
of the 
RECONSTRUCTION FINANCE CORPORATION 
PHILADELPHIA - PENNSYLVANIA 


March 6, 1940 


Mr. Carl R. Whitlock, Secretary 
Trentrusco Corporation, 

c/o Trenton Trust Company, 

28 West State Street, 

Trenton, New Jersey 


Dear Mr. Whitlock: 

In accordance with your request of March 5, we give you the fol- 
lowing information with respect to the public sale of the collateral 
pledged with this Corporation by Trentrusco Corporation, which was 
held in Room 314, Trenton Trust Company Building on February 23, 

1940: 
Principal balance of loan $1, 704, 005. 76 
Interest to February 22, 1940, inclusive 102, 382. 81 


Reimbursable expense and foreclosure costs 276. 58 
Total Claim $1, 806, 665.15 


Reimbursable expense and foreclosure costs were represented by 
the following items: 

Renting Room 314, Trenton Trust Building $ 10. 00 

Fee, Herman E. Raphael, Auctioneer 50. 00 
Advertising in Trenton Times 199.53 

Telep hone 4.55 
Transportation 12.50 

$ 276.58 


The following schedule identifies each item, shows the purchaser 
and the amount bid: 
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Item Amount | Bid Price 


Preferred Stock "A" | 
Trenton Trust 
Company $2, 000, 000. 00 F.C. ‘$1, 671, 528. 
| 


Peoples Brewing 
Company | 
1st 4's of '53 64, 000. F.C. 51, 200. 


Allfather Candy 
Company 2, 213. -F.C. | 527. 


Allfather Candy | 
Company 1, 558. F.C. 1, 558. 


Allfather Candy | 
Company 1, 765. F.C. 414. 


Ancient Order of 
Hibernians 9, 000. F.C. | 1, 100. 


James Birks 6, 000. F.C. | 3, 500. 
Louis Cohen 4, 350. F.C. | 4,587: 
Dickinson & Bradley 46, 700. a1 15, 000. 
A. K. Leuckel 53, 546. F.C. | 35, 000. 


Estate of W. 
Hudson Owens 3, 800. 00 R. F.C. 4, 295. 35 


St. Mary's Greek John J. Inglesby | 
Catholic Ch. 18,000.00 Geo. W. Porzuc | 18, 001. 00 


| 
$2, 210, 934. 01 | $1, 806, 661.55 


If you require any information in addition to the foregoing, please 


do not hesitate to communicate with us. 
Very truly yours, 


/s/ Frederick Palmer, Jr. 
Frederick Palmer, Jr., 
Examiner | 
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EXHIBIT A 


February 8, 1940 


NOTICE OF PUBLIC SALE 

By virtue of default in the payment of the Collateral Note dated 
May 23, 1934 in the face amount of $2,000,000.00 payable to the order 
of Reconstruction Finance Corporation on or before 5-23-35, with 
interest of 5% per annum, made by Trentrusco Corporation, 28 W. State 
St., Trenton, N.J., upon which there is due principal of $1,704,005.76, 
plus interest to 1-31-40 amounting to $146,231.64, plus interest on 
said principal sum at 5% per annum from 1-31-40, Reconstruction 


Finance Corporation will sell at public sale on Friday, February 23, 
1940 at 10:00 A.M., in Room 314, Trenton Trust Company Bidg., 28 W. 
State St., Trenton, N.J., the following collateral pledged as security for 
the aforesaid Note: - | 

1. 100,000 shares of Preferred Stock "A" of Trenton Trust Com- 


pany (with dividend rights from 2-1-38), par value $6.00 per share retir- 
able and payable on liquidation at $20. per share, providing for cumula- 
tive dividends thereon at the rate of $.70 per share per annum to and 
including 1-31-40 and thereafter at the rate of $.80 per share per annum. 

2. First Mortgage Gold Bonds numbered 470-484, inclusive, 490- 
497, inclusive, 604-606, inclusive, 613-621, inclusive, 626-652, inclusive, 
655 and 656, of Peoples Brewing Company of Trenton each in the amount 
of $1,000.00, maturing 5-1-53, with interest (from 11-1-39) at the rate 
of 4% per annum, being part of an issue secured by a Mortgage of 
Peoples Brewing Company of Trenton to Trenton Trust and Safe Deposit 
Company, dated 5-1-1899, recorded Mercer Co., N.J. 5-24-1899, Bk. of 
Mtgs. 119, p. 515, and in Bk. 22 of Chattel Mtgs., also recorded Middle- 
sex Co., N. J. 7-11-1899, Bk. of Mtgs. 148, p. 1; also secured by a sup- 
plemental Indenture dated 5-1-39 executed by Peoples Brewing Company 
of Trenton to Trenton Trust Company, Trustee, recorded 6-5-39, Mer- 
cer Co., Mtg. Bk. 605 p. 502 and recorded 6-5-39, Mercer Co., Chattel 
Mtg. Bk. 105, p. 191. Said mortgages are believed to cover the land, 

| 


496 
buildings and equipment occupied and used by the Brewing Company and 
certain other real and personal properties owned by said Company. 
Further information as to said bonds may be obtained from Trenton 
Trust Company, Trustee. 

3. Note dated 4-2-31, due 7-2-31, to William Allfather, in the 
principal amount of $2,700.00 executed by Allfather Candy Company and 
William Allfather, endorsed by William Allfather and Allfather Candy 
Company, upon which there is due $2,213.70 (including protest fees) and 
6% annual interest from 7-2-31. (See note at end of item 5 below). 

4. Note dated 5-6-31, due 8-6-31, to William Allfather, in the 
principal amount of $1,900.00 executed by Allfather Candy Company 
and William Allfather, endorsed by William Allfather, E. F. Allfather 
and Allfather Candy Company, upon which there is due $1,558.10 (includ- 
ing protest fees) and 6% annual interest from 8-6-31. (See note at end 
of item 5 below). 

5. Note dated 6-4-31, due 9-4-31, to William Allfather, in the 
principal amount of $2,150.00 executed by Allfather Candy Company and 
William Allfather, endorsed by William Allfather and Allfather Candy 


Company, upon which there is due $1,765.79 (including protest fees) and 
6% annual interest from 9-4-31. 
(Note as to items 3, 4 and 5: 


Defense of Statute of Limitations as to items 3, 4, 5 waived by 
Allfather Candy Company and Eugene F. Allfather by agreement dated 
5-2-37. 

Allfather Candy Company believed to be discharged in bankruptcy. 

William Allfather, now deceased; claim was filed in his estate on 
items 3, 4, 5 on 5-4-33; assets of estate now being liquidated by Trenton 
Trust Company as trustee. 

Addresses of parties in items 3, 4 and 5 believed to be: Allfather 
Candy Company,'335 N. Warren St., Trenton; Sidney S. Stark, Trustee 
in Bankruptcy of Allfather Candy Company, 143 E. State St., Trenton; 

E. F. Allfather, 121 Kensington Ave., Trenton, E. F. Allfather, Surviving 
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Executor U/W of William Allfather, deceased, 121 Kensington Ave., 
Trenton; Trenton Trust Company, Trustee, 28 W. State St., Trenton.) 

6. $6,000.00 Note dated 2-1-37, demand, payable to "myself" 
executed by James Birks of 714 Quincy Ave., Trenton, endorsed by 
James Birks and Trentrusco Corporation, upon which there is owing 
$6,000.00, with 5% annual interest from 2-1-37. This Note is secured 
by: Bond of James Birks dated 1-21-29 for $10,000, one year, amount 
owing $6,000, with 5% annual interest from 2-1-37, secured by Mortgage 
1-19-29 of James Birks and Anna Birks, recorded 2-2-29, Bucks Co., 
Pa. Mtg. Bk. 379, p. 112. Certain parcels have been released from said 


mortgage, leaving presently covered thereby Lots 11, 12, 13, 14, 15 in 
Block C and Lots 10, 11, 12 in Block D, Plan of Lots knowh as Highland 
Park, recorded Bucks Co., Plan Bk. 2, p. 74, located on the E. & W. 
sides of Hamilton Blvd. (formerly Washington Blvd.) between W. Trenton 
& W. Maple Aves., Morrisville, Pa. Each approx. 50° x 140", except 2 
corner lots with slightly larger frontages. 

7. $5,000.00 Note dated 1-2-34, demand, to "myself" executed by 
Louis Cohen of 8 Oak Lane Ave., Trenton, endorsed by Louis Cohen and 
Trentrusco Corporation, upon which there is owing $4,400.00, with 4% 
annual interest from 3-1-39 secured by: | 

Bond of Morritz Katz of 8 Sanhican Drive, Trentob; Manro 
Schwartz, address unknown; and Alexander Stein, address inknown; for 
$5,000.00 dated 9-8-24, due 9-8-27, upon which there is owing $5,000.00, 
with 6% annual interest, secured by Mortgage 9-8-24 of Morritz Katz and 
Gizella Katz, Manro Schwartz and Lillian Schwartz, and Alexander Stein 
and Ida Stein, recorded Mercer Co., N.J., 10-6-24, Mtg. Bk. 385, p. 214, 
covering lot approx. 51' front, 100' deep on N.E. side Paul Ave. between 
Dexter & Nassau Sts., Trenton, improved with 1 story brick & concrete 
block bldg. 36' x 98', known as 72-74 E. Paul Ave. | 

8. Note dated 1-2-34, demand, face amount of $49,200.00, to W. M. 
Dickinson and V. P. Bradley, executed by W. M. Dickinson and V. P. 
Bradley of 145 E. Hanover St., Trenton, and endorsed by W. M. Dickinson, 


V. P. Bradley and Trentrusco Corporation, upon which there is owing 
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$46,700 with interest at the rate of 6% per annum from 3-1-37, secured 
by the following collateral: 

a. Bond of John J. McCartan (deceased) for $4,000.00 dated 
1-2-25, one year, upon which there is owing $4,000.00 with 6% 
annual interest from 10-22-31, secured by Mortgage dated 1-2-25 
of John J. McCartan and Mary McK. McCartan of 10 N. Warren 
St., Trenton, recorded Mercer Co., N.J., 1-6-25, Mtg. Bk. 392, 

p. 212, covering lot approx. 16.2' front, 140' deep to Gordon St., 
on N.E. side Pennington Ave., with 3 story row brick & frame 
dwelling, known as 88 Pennington Ave., Trenton. (There will 
also be sold with this item Tax Sale Certificate #2509, covering 
said mortgaged property, recorded in Mercer County, N.J., on 
12-4-30, in Mtg. Bk. 536, p. 7.) 

b. Bond of William Voelsky and Sadie Voelsky, whose address 
is California Ave., Trenton, for $3,500.00 dated 4-22-25, one year, 
upon which there is owing $3,500.00, with 6% annual interest from 
10-22-31, secured by Mortgage dated 4-22-25 of William Voelsky 
and Sadie Voelsky, recorded Mercer Co., 4-23-25 Mtg. Bk. 399, 
p. 438, covering lot approx. 50’ front, 110' deep on E. side Norway 
Ave. south of Darcy Ave., with 1 1/2 story frame bungalow, known 
as 910 Norway Ave., Hamilton Twp., N.J. 

c. Bond of Bradick Company of 145 E. Hanover St., Trenton, 
for $2,500.00 dated 4-1-26, one year, upon which there is owing 
$1,600.00 with 6% annual interest from 10-1-36, secured by 
Mortgage dated 4-1-26 of Bradick Company, recorded Mercer 
Co. 4-3-26, Mtg. Bk. 431, p. 7, covering vacant land 80° x 113’ on 
Oxford St., Trenton, shown on page 43 of City Atlas as Lots 29 
& 111. 

d. Bond of Bradick Company for $1,500.00 dated 9-2-26, one 
year, upon which there is owing $1,500.00 with 6% annual interest 
from 3-1-37, secured by Mortgage dated 9-2-26, of Bradick Com- 
pany, recorded Mercer Co. 9-3-26, Mtg. Bk. 442, p. 312, covering 
lot 100° x 200' on southerly side Diverty Rd., Hopewell Twp., N.J., 
Lots 121 & 122 with 1 story frame dwelling. 
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e. Bond of Bradick Company for $2,500.00 dated 5-3-30, one 
year, upon which there is owing $2,500.00 with 6% annual interest 
from 3-1-37, secured by Mortgage dated 5-3-30 of Bradick Com- 
pany, recorded Mercer Co., 5-3-30, Mtg. Bk. 527, p, 64, covering 
lot 25' front, 100' deep on N. side Indiana Ave. 175" eastwardly 
from Strawberry St., with 2 story semi-detached frame dwelling, 
known as 1323 Indiana Ave., Trenton. | 

f, Bond of Bradick Company for $2,500.00 dated 5-3-30, one 
year, upon which there is owing $2,500.00 with 6% annual interest 
from 3-1-37, secured by Mortgage dated 5-3-30 of Bradick Com- 
pany, recorded Mercer Co., 5-3-30, Mtg. Bk. 527, p! 61, covering 
lot 25' front, 100' deep on N. side Indiana Ave. 150’ eastwardly 
from Strawberry St., with 2 story semi-detached frame dwelling, 
known as 1321 Indiana Ave., Trenton. | 

g. Bond of Bradick Company for $4,000.00 dated 4-18-29, one 
year, upon which there is owing $4,000.00 with 6% annual interest 
from 3-1-37 secured by Mortgage dated 4-18-29 of Bradick Com- 
pany, recorded Mercer Co., 4-19-29, Mtg. Bk. 511, p. 441, cover- 
ing lot 37.75" front, 100' deep on N.E. side Oliver Ave. 120' east- 
wardly from Brinton Ave., with 2 story frame dwelling, known as 
138 Oliver Ave., Trenton. 

h. Bond of Brunswick Terrace Land Company of 145 E. Hanover 
St., Trenton, for $2,500.00 dated 11-6-30, one year, upon which 
there is owing $2,500.00 with 6% annual interest from 3-1-37, 
secured by Mortgage dated 11-6-30 of Brunswick Terrace Land 
Company, recorded Mercer Co. 11-6-30, Mtg. Bk. 532, p. 42, 
covering lot 18' front, approx. 105' deep, W. side Myrtle Ave. 
284.45' south of Princeton Ave., with 2 story semi-detached brick 
& frame dwelling, known as 53 Myrtle Ave., Lawrence Twp., N.J. 

i. Bond of Bradick Company for $1,000.00 dated 3-20-30, one 
year, upon which there is owing $1,000.00 with 6% annual interest 
from 3-1-37, secured by Mortgage dated 3-20-30 of Bradick Com- 
pany, recorded Mercer Co., 3-20-30 in Mtg. Bk. 525, p. 62, 
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covering lot 12.5' front, 119" deep to an alley 598’ W. of Ivins Alley, 
with 2 story row frame dwelling, known as 124 Fountain Ave., 
Trenton. 

j. Bond of Brunswick Terrace Land Company for $3,000.00 
dated 12-29-27, one year, upon which there is owing $3,000.00 with 
6% annual interest from 3-1-37, secured by Mortgage dated 12-29-27 
of Brunswick Terrace Land Company, recorded Mercer Co., 1-5-28, 
Mtg. Bk. 481, p. 56, covering lot 40’ front, approx. 108" deep on E. 
side Pine St. 279.32" north of Brunswick Ave., with 1 1/2 story 
bungalow type dwelling, known as 922 Pine St., Lawrence Twp., 

N.J. 

k. Bond of Bradick Company for $2,300.00 dated 7-28-33, one 
year, upon which there is owing $2,300.00 with 6% annual interest 
from 10-1-36, secured by Mortgage dated 7-28-33 of Bradick 
Company, recorded Mercer Co., 7-29-33, Mtg. Bk. 554, p. 557, 
covering 79 lots of vacant ground each 25' x 150', known as Fair- 
field Lots, located on S. Olden, Rennie, Mary & Wert Aves., 
Hamilton Twp., N.J. The Mortgage contains an agreement to 
release land from its lien upon payment of $2.00 per front foot 
for land fronting on S. Olden Ave. with a depth of 150’, and $1.00 
per front foot for land fronting on any of the other streets on the 
tract with a depth of 150’. 

1. Bond of Dominic Cilea and Amelia Cilea of Hovey Ave., near 
S. Olden Ave., Trenton, for $2,500.00 dated 5-29-24, three years, 
upon which there is owing $2,500.00 with 6% annual interest from 
3-1-37, secured by Mortgage dated 5-29-24 of Dominic Cilea and 
Amelia Cilea, recorded Mercer Co., 6-3-24, Mtg. Bk. 376, p. 318, 
covering lot 75' front, 150" deep on S. side Olden Ave. 125" east of 


Regan Ave., with a 1 1/2 story frame bungalow type dwelling, 
known as 1355 S. Olden Ave., Hamilton Twp., N.J. 

m. Bond of Paolo Lagana and Maria Lagana, address unknown, 
for $3,300.00 dated 10-29-25, three years, upon which there is 
owing $2,800.00 with 6% annual interest from 3-1-37, secured by 
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Mortgage dated 10-29-25 of Paolo Lagana and Maria Lagana, 
recorded Mercer Co., 11-7-25, Mtg. Bk. 419, p. 168, secured 
upon farm approx. 16 acres on road from Grover's Mill to Clarks- 
ville School, Windsor Twp., N.J. Atlas Section 15, Lots 6 & 7. 


1877.25° adjoins main line of P.R.R. Improvements 2 story frame 


house, barn & garage. 

n. Bond of Lawrence Building Corporation of 237 Pearl St., 
Trenton, for $2,500.00 dated 7-9-27, one year, upon which there is 
owing $2,500.00 with 6% annual interest from 3-1-37, secured by 
Mortgage dated 7-9-27 of Lawrence Building Corporation, recorded 
Mercer Co., 7-15-27, Mtg. Bk. 467, p. 268, covering lot 17.97' 
front, 105.90’ deep on S.W. side Myrtle Ave. 374.66" 8.E. of Prince- 
ton Ave., known as 43 Myrtle Ave., Lawrence Twp., N.J. 

o. Bond of McCarthy Construction Company for $3,500.00 dated 
7-2-28, one year, upon which there is owing $3,000.00 with 6% 
annual interest from 1-3-33, secured by Mortgage dated 7-3-28 
of McCarthy Construction Company, recorded Mercer Co., 7-18-28, 
Mtg. Bk. 495, p. 32, covering lot 40° front, 100' deep on N.W. side 
Emanuel St. 100° N.E. of E. Brown St., with 1 1/2 story bungalow 
type dwelling, known as 52 Emanuel St., Hamilton Twp., N.J. 


(Charles L. Conard, Stewart Ave., Hillwood, Trenton, Trustee 
in Bankruptcy of McCarthy Construction Co.) : 

p. Bond of Bradick Company for $3,500.00 dated 5-6-33. 
one year, upon which there is owing $3,500.00 with 6% annual 
interest from 3-1-37, secured by Mortgage dated 7-30-28 of Sol 
Phillips Perlman and Rose Lerner Perlman, Abe Rosenthal and 
Ida Rosenthal, Samuel Litt and Ida Litt, and Joseph Plumeri and 
Rosalia Plumeri, recorded Mercer Co., 7-31-28, Mtg. Bk. 493, 
p. 578, covering lot 18.78° front, 120.25’ deep on NE, side Cuyler 
Ave. 254.16’ S.E. of Walnut Ave., with a 2 story brick & wood 
shingle semi-detached dwelling, known as 130 Cuyler Ave., Tren- 
ton. (Said bond is in substitution for Bond of Sol Phillips Perlman 
and Rose Lerner Perlman, Abe Rosenthal and Ida Rosenthal, Samuel 
Litt and Ida Litt, and Joseph Plumeri and Rosalia Plumeri.) 
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q. Bond of Eva V. Sweeney (deceased) for $5,000.00 dated 
9-11-24, one year, upon which there is owing $5,000.00 with 6% 
annual interest from 3-11-31, secured by Mortgage of Eva V. 
Sweeney and Frank L. Sweeney of 19 Cavell St., Trenton, recorded 
Mercer Co., 9-11-24, Mtg. Bk. 385, p. 2, covering lot 22.8" front, 
100' deep on N.W. side Hoffman Ave. 475.1' N.E. of Stuyvesant 
Ave., with a 2 story frame & brick dwelling, known as 144 Hoff- 


man Ave., Trenton. 


9. Note dated 1-2-34, demand, face amount $73,901.68, to "myself" 
executed by A. K. Leuckel of 231 Watson St., Trenton, and endorsed by 
A. K. Leuckel and Trentrusco Corporation, upon which there is owing 
$53,546.42, with interest at the rate of 4% from 7-1-35. This Note is 
secured by the following collateral: 
a. 171 shares of no par common stock of Consolidated American 
Royalty Corporation. (A legend stamped upon said Certificate indi- 
cates the corporation has recapitalized so as to provide for common 
stock at $3.00 par.) 
b. Note dated 3-1-20, demand, in face amount of $18,473.67, to 
A. K. Leuckel executed by Valley Stream Land Corporation (last 


known secretary, David Kurtz, 157 Rosemont Ave., Trenton), and 


endorsed by A. K. Leuckel and Trentrusco Corporation, upon which 
there is owing $18,473.67 with interest from 3-1-20, less payments 
on account of interest aggregating $2,700.00 

c. One-fourth unpaid share of the residue of the estate of 
William H. Rice, deceased (Executor - Alfred K. Leuckel). 

d. Bond of Clifford A. Brant, address unknown, Anthony M. 
Then of Toms River, N.J., and Margaret C. Layton of Toms River, 
N.J., dated 9-1-26 for $70,000.00, one year and seven months, 
upon which there is claimed to be owing $68,901.68 (subject to a 
possible defense of a reduced amount) secured by Mortgage dated 
9-1-26 of Margaret C. Layton, recorded Ocean Co., N.J., 10-20-26, 
Mtg. Bk. 195, p. 183. Certain parcels have been released from the 
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lien of said mortgage, leaving presently covered thereby lots 
7, 8, 9, 10, 15, 16, 17 & 18, Block 83 of "Vesperland" beginning 
200" S. of Arnold Ave. and continuing south along the boardwalk 
200' with a depth of approx. 235" to Ocean Ave., Point Pleasant 
Beach, N.J., with riparian rights approx. 200' wide extending 
eastwardly approx. 1098' to the pierhead and bulkhead line in 
the Atlantic Ocean as established by the New Jersey State Board 
of Commerce & Navigation. | 


(There will also be sold with the above Bond and Mortgage 
all rights of R.F.C. under a Declaration of Trust executed by 
Trentrusco Corporation to R.F.C, dated 12-30-36, acknowledging 
that Trentrusco Corporation holds for R.F.C. the title to the afore- 
said lots and riparian rights, subject to the lien of said Mortgage.) 

e. Bond of Seyview Co., Inc., Boardwalk & Arnold Ave., Point 
Pleasant Beach, N.J., dated 12-30-36 for $14,000.00 payable in 
installments, with last payment due 8-15-41, upon which there is 
owing $5,000.00 with 5% annual interest from 10-1- 39, secured by 
Mortgage dated 12-30-36 of Seyview Co., Inc., recorded Ocean Co., 
N.J., 1-6-37, Mtg. Bk. 291, p. 226, covering Lots 11 R 12, Block 
83 of "Vesperland" having a total frontage of 100‘ on the Boardwalk 
and extending westwardly approx. 232' to Ocean Ave.) Point Pleas- 
ant Beach, N.J., (the intersection of the N.W. Cor. of the land with 
Ocean Ave., being 100.53’ south of Arnold Ave.) with riparian 
rights approx. 100' wide extending eastwardly approx. 1098’ to the 
pierhead and bulkhead line in the Atlantic Ocean, established by the 
New Jersey State Board of Commerce & Navigation. | 


10. Note dated 1-2-34, demand, in the face amount of $62,000.00, 
to "ourselves", executed by Peoples Brewing Company of 1034 Lamberton 
St., Trenton, and endorsed by Peoples Brewing Company and Trentrusco 
Corporation, upon which there is owing $34,000.00 with anal 5 1/2% 
interest from 2-1-40, secured by: 
a. First Mortgage Gold Bonds numbered 17, 30, 39, 87, 88, 
126, 149, 166, 167, 235, 236, 246, 247, 248, 251, 252, 253, 283, 342 
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345, 352, 353, 354, 365-373, inclusive, 375-385, inclusive, 456-458, 

inclusive, 510, 513, 514, 518-522, inclusive, 524, 526-530, inclusive, 

537-541, inclusive, 544-548, inclusive, 565, 572, 577-580, inclusive, 

582-584, inclusive, 588, 600, 790-793, inclusive, 795, 797, 803, 804, 

826, 838, 840, 841, 846, 858-861, inclusive, 889, 896 of Peoples 

Brewing Company of Trenton each in the amount of $1,000. maturing 

5-1-53, with interest (from 11-1-39) at the rate of 4% per annum, 

being part of an issue secured by mortgages referred to in para- 

graph 2 of this Notice. 

b. Bond of River Holding Company of 1034 Lamberton Street, 
Trenton, N.J., dated March 1933 for $35,000.00, one year, upon 
which there is owing $35,000. with 5% annual interest from March 
1933, secured by mortgage dated March 1933 of River Holding 
Company, recorded Mercer Co., 8-15-33, Mtg. Bk. 555, p. 1, cover- 
ing lot 40.83" front, approx. 63' deep (irreg.) on S. side E. Hanover 
St. 78.35" east of N. Broad St., with 3 story brick store, known as 
25 E. Hanover St., Trenton. 

11. Note dated 10-30-39 due 4-29-40 in the face amount of $19,000. 
to "ourselves" executed by St. Mary's Greek Catholic Church, c/o Rever- 
end D. A. Simkow, Pastor, 210 Grand St., Trenton, endorsed by St. Mary's 
Greek Catholic Church and Trentrusco Corporation, upon which there is 
owing $18,000.00, interest at the rate of 4 1/2% being paid to 4-29-40, 
secured by: 

6% Bond of St. Mary's Greek Catholic Church dated 3-10-22 
for $30,000.00 upon which there is owing $18,000.00, secured by 
Mortgage dated 3-10-22 of st. Mary's Greek Catholic Church, 
recorded Mercer Co., 3-11-22, Mtg. Bk. 322, p. 257, covering 
three tracts of land on both sides of Malone St. between Grand 
& Adeline Sts., Trenton. On first tract, 200' x 75" is erected 
church & convent. On second tract, 200' x 95' is erected school, 
rectory & 1 car garage. Third tract, 100' x 95' is used as a play- 
ground. This mortgage is believed to be a first lien on the second 
tract and a second lien on the first and third tracts, subject to a 
first lien in the present amount of approx. $78,000. 
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12. Note dated 1-2-34, demand, in the face amount of $9,000.00, 
to Ancient Order of Hibernian Home Association executed by Ancient 
Order of Hibernian Home Association, 132 N. Warren St., Trenton, 
endorsed by Ancient Order of Hibernian Home Association and Trentrusco 
Corporation upon which there is owing $9,000.00 with 6% annual interest 
from 4-1-36, secured by: | 
3% New Home Bonds numbered 501-503, inclusive, 519-558, 
inclusive, 601-697, inclusive, 705-724, inclusive, 798-800, 
inclusive, 803-999, inclusive, of The Ancient Order of Hibernian 
Home Association of Mercer County, each in the amount of $25.00, 
maturing 12-1-45, secured by a first mortgage Covexine lot 
approx. 33' front, 126' deep on E. side N. Warren St. between 
E, Hanover & Perry Sts., Trenton, with brick bldg. part 3& 
part 1 story, known as A.O.H. Bldg., 132 N. Warren St, secured 
further by a sinking fund. 


13. Note dated 1-2-34, demand, in the face amount of $3,800.00, to 
"ourselves", executed by Estate of W. Hudson Owens (Trenton Trust Com- 
pany, 28 W. State St., Trenton, Executor and Trustee under the will of 
W. Hudson Owens) endorsed by Estate of W. Hudson Owens and Trentrusco 


Corporation, upon which there is owing $3,800.00 with 6% annual interest 
from 1-1-37. 


CONDITIONS OF SALE 

Each separate item numbered 1 to 13, with the collateral securing 
same, will be sold separately to the highest bidder. It is believed that 
the above notice sets forth with substantial accuracy the description of 
the property covered by mortgages and the improvements erected thereon, 
the amount due on obligations, addresses of parties, names of executors, 
trustees, etc. However, the Seller does not guarantee the accuracy 
thereof, and prospective purchasers should inspect properties, consult 
recorded instruments, public records, the various obligors and other 
appropriate means of information. Taxing authorities should be con- 
sulted as to the status of delinquent taxes. The mortgages are believed 

| 
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to have been first liens (except as stated) at the date of recordation 
thereof. Any title policies in possession of Seller will be assigned 
subject to the consent of the title company. The interest being sold 

is whatever interest R.F.C. possesses and the items will be sold with- 
out representation, warranty or recourse of any kind. 10% of the pur- 
chase price must be paid by certified check or cash at the time of sale, 
balance by certified check or cash in 10 days at seller's office in Phila- 


delphia. Upon failure to pay said balance, the 10% may be retained by 


seller as liquidated damages. Additional terms will be announced at 
time and place of sale. 
Further information may be obtained from the undersigned. 


RECONSTRUCTION FINANCE CORPORATION 
E. Raymond Scott, Agency Manager 

925 Chestnut Street 

Philadelphia, Pennsylvania 
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PLAINTIFF'S EXHIBIT 89 


RECONSTRUCTION FINANCE CORPORATION 
WASHINGTON 25, D.C. 


Thomas Hildt, President 
Trenton Trust Company 
Trenton, New Jersey 


Dear Mr. Hildt: 
| 
Reference is made to our telephone exchange of information and 


your visit to this office January 26, 1945 in connection with an adjustment 
of the accrued dividends on the Preferred Stock "A" of your bank held by 
this Corporation, which on February 1, 1945 will amount to $736, 859.94 
and figured at 3% would aggregate $552, 642. 94. | 
Inasmuch as the withdrawal of the full amount of the adjusted 
dividends at one time might not be to the best interest of the bank, the 
Directors have approved the adjusted rate provided the bank deposits 
with the Federal Reserve Bank of Philadelphia $276, 321. 47 on or before 
February 15, 1945 and $386, 851. 67 on or before February 1, 1946 on con- 
dition that local holders of Preferred Stock "A" agree to accept payment 
of dividends on the same basis as this Corporation. | 
The bank will also be considered as qualified for the 3% rate from 
August 1, 1946 provided it continues to pay dividends on or before the 
due dates and makes the required transfers to the retirement fund. 
The Treasurer of the Corporation will issue appropriate instruc- 
tions to the Custodian. 
Very truly yours, 
/s/ V. C. Boggs 


Vv. C. Boggs 
Administrative Assistant 
Examining Division _ 
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PLAINTIFF'S EXHIBIT 91 


APPLICANTS COPY 
FEDERAL RESERVE BANK OF PHILADELPHIA 
PHILADELPHIA, PENNSYLVANIA 
CUSTODIAN FOR RECONSTRUCTION FINANCE CORPORATION 


Date July 20, 1940 
To Trenton Trust Company, #1157 
Trenton, New Jersey Prefnon 
Notice of Dividend on Preferred Stock Class "A" 
Gentlemen: 

There will be payable at this office on August 1, 1940 out of net 
profits, if available in accordance with the provisions of your charter 
and other executed documents the sum of $178, 200. 00 as detailed below, 
being dividend on $1,980, 000.00. Retirement Value of Preferred Stock 
Class "A" of your institution owned by the Reconstruction Finance Cor- 
poration. 

Checks in'ipayment should be made payable to the Reconstruction 
Finance Corporation and forwarded to this office. 

Very truly yours, 
Federal Reserve Bank of Philadelphia, 


Custodian for 
Reconstruction Finance Corporation 


To Principal Rate Amount 


8/1/38 $1, 980, 000. 00 31/2%  $ 34,650.00 
2/1/39 1, 980, 000. 00 3 1/2% 34, 650. 00 
8/1/39 1, 980, 000. 00 3 1/2% 34, 650. 00 
2/1/40 1, 980, 000. 00 3 1/2% 34, 650. 00 --/38600— 
8/1/40 1, 980, 000. 00 4% 39, 600. 00 
$178, 200. 00 


PLAINTIFF'S EXHIBIT 92 


APPLICANTS COPY 
FEDERAL RESERVE BANK OF PHILADELPHIA 
PHILADELPHIA, PENNSYLVANIA 
CUSTODIAN FOR RECONSTRUCTION FINANCE CORPORATION 


Date july 20, 1940. 
To Tenton Trust Company, # ace 
Trenton, New Jersey 


Notice of Dividend on Preferred Stock Class, "A". 

Gentlemen: | 

There will be payable at this office on August 1, 1940 out of net 
profits, if available in accordance with the provisions of your charter 
and other executed documents the sum of $175, 000. 00 as detailed below, 
being Dividend on $2, 000,000.00 Retirement Value of Preferred Stock 
Class "A" of your institution pledged to the Reconstruction Finance Cor- 
poration. Sener | 

Checks in payment should be made payable to the Reconstruction 
Finance Corporation and forwarded to this office. 


Very truly yours, | 


Federal Reserve Bank of Philadelphia, 
Custodian for 
Reconstruction Finance iConporation 


From To Principal Rate | Amount 


2/1/38 «8/1/38 $2, 000,000.00 31/2%  $ 35,000.00 
8/1/38 2/1/39 2,000,000.00 31/2% 35, 000. 00 
2/1/39 8/1/39 2, 000,000.00 31/2% 35, 000. 00 
8/1/39 2/1/40 2,000, 000.00 31/2% 35, 000. 00 
2/1/40 8/1/40 2,000,000.00 31/2% 35, 000. 00 

$175, 000. 00 
Remittance in payment of Dividends should be received by the Corporation 
on or before the Dividend payment date in order for the pledgor of such 


stock to qualify for the reduced rate of interest. 


| 

| 
* * * [ak 
| 


PLAINTIFF'S EXHIBIT 95-A-1 


RE: TRENTRUSCO CORPORATION 
TRENTON, NEW JERSEY 
The Trenton Trust Company was in need of funds in March of 
1933 to meet current needs and having no acceptable collateral on which 
to borrow from correspondent banks, the following five directors gave 
their unsecured notes in the amounts set opposite their names 


Bruce Bedford $100, 000 
Richard C. Chamberlain 50, 000 
John G. Conner 35, 000 
Siegfried Roebling 200, 000 
Harvey M. Voorhees 100, 000 


$485, 000 

It was the understanding, although there does not appear to have 
been any specific written agreement between these directors and the bank, 
that certain assets of the bank would be trusteed for the benefit of the 
several directors who had given their obligations to the bank. These di- 
rectors at the time apparently were of the opinion that they would not be 
called upon to pay the face of the notes or the interest thereon from their 
personal resources, as it was anticipated that returns from the trusteed 
paper and collections thereon would take care of the interest charges and 
the extinguishment of the debt. 

Nelson L. Petty and W. H. Bloor, respectively Trust Office and 
Assistant Trust Officer of the Trenton Trust Company, and R. C. Cham- 
berlain, one of the obligors, were subsequently appointed trustees for 
these directors and they received from the bank assets with an aggregate 
book value of $485, 029.93. In the period March, 1933, to August 19, 1933, 
collections were effected on the trusteed assets in the amount of $16, 095. 07, 
which were applied proportionately on the principal of the several directors' 
notes and the amounts were then as follows: 


Bruce Bedford $ 96, 681. 43 
Richard C. Chamberlain 48, 340. 73 
Jobn G. Conner 33, 838. 50 
Siegfried Roebling 193, 362. 84 
Harvey M. Voorhees 96, 681. 43 


$468, 904. 93 
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In September of 1933, Director Chris Cartlidge also gave his note 
to the Trust Company in the sum of $96, 681. 43 and he went into the pool 
on the same basis as the other directors and the bank turned over to the 
trustees additional assets in the amount of his obligation. The directors’ 
unpaid obligations held by the bank in this connection then amounted to 
$565, 586. 36 and the trustees held for them assets with a book value of 
like amount. | 

In January of 1934, it became evident that the bank must have ad- 
ditional capital if it was to continue, as there was a deposit impairment 
of $3,571,000, and the matter was taken up with this Corporation. The 
RFC felt that in view of the worth of some of the people connected with 
the trust company, that the local people should bear their share in the 
recapitalization and when asked what they could do in the way of collateral, 
they indicated that approximately $600, 000 would be available. The plan 
of recapitalization finally agreed upon was as follows: That this Corpora- 
tion would loan to a corporation to be organized by the directors of the 
trust company, the sum of $2, 000, 000 to be secured by an equal amount 
of bank's "A" preferred stock and other collateral having a face value of 
at least $500, 000, conditioned upon local interest purchasing $2, 000, 000 
of "B" preferred stock. The Trentrusco Corporation was the vehicle 
used to subscribe to the $2, 000, 000 "A" preferred stock of the Trenton 
Trust Company. | 

The directors for whose account the trusteed assets were held 
authorized the trustees to deliver such assets to the Trentrusco Corpora- 
tion. These trustees also hold 4, 990 out of 5, 000 shares of the Trentrusco 
Corporation, which represent all but the (10) Directors’ qualifying shares. 
The Trentrusco Corporation then issued to the six directors, who had 


given their notes to the bank, its participation certificates in the amounts 


of their then indebtedness to the trust company. 
While the assets turned over to the Trentrusco Corporation were 
in excess of the $500, 00 margin conditioned by the RFC, only sufficient 
of these to comply with such condition were assigned to the RFC as other 
collateral on its $2,000, 000 loan. Due to lack of written records, it is 
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presumed that the excess assets were retained by the Trentrusco Corpor- 
ation to provide for operating expenses. However, the records show that 
in November of 1936 the trustees remitted to the trust company $7, 892. 04 
representing collections on assets, not pledged, which were prorated on 
the six directors’ notes. 

The Siegfried Roebling note had also been reduced $35, 000 in July, 
1935, by direct payment and the Chamberlain note well secured by market- 
able collateral. The only other payment on these notes made up to Janu- 
ary 7, 1939, which was date of the most recent FDIC examination, was a 
$10, 664. 39 direct reduction on the Roebling obligation, and the balances 
due on the notes of the several obligors on January 7, 1939, were as fol- 


lows: 


Bruce Bedford $ 95, 332. 47 
Chris. Cartlidge 95, 332. 47 
R. C. Chamberlain 46, 664. 85 
John G. Conner 33, 366. 67 
Siegfried Roebling 145, 000. 00 
H. M. Voorhees 95, 332. 47 


$511. 029. 93 


The unsecured notes were criticised by the bank examiners and 
inasmuch as this Corporation felt that they should be put in bankable 
shape, Mr. C. J. Durr, Assistant General Counsel of this Corporation, 
went to Trenton in January, 1938, to discuss this matter with the interested 
parties. It was brought out in this conference that the Roebling estate was 
willing to pay its note and the Chamberlain note had been satisfactorily 
collateraled, but the others refused to recognize the debt. As a result of 
the conference, it was arranged that the Roebling estate would pay off its 
note and assume all liabilities of the Trentrusco Corporation and that 
this corporation would consider the release to the other five signers, or 
their estates, from the preferred stock "A" pledged on the loan, an amount 
of preferred stock equal to the amount of the several unpaid notes as of 
January, 1938. The stock so released was to be pledged on the individual 
notes as collateral, and the acceptance of the stock by the several obligors 
Miconstitute an acknowledgment of their debt to the bank. Interest is to 
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be paid on the obligations remaining in the bank at the rate of 3 1/2% and the 
obligors to put their notes in such bankable condition as might be required 
by the trust company. | 

Subsequently, the Bureau of Internal Revenue levied a surtax on 

the Trentrusco Corporation as a personal holding company under the 
Revenue Act of 1937. Following this tax levy, a meeting of the obligors was 
held to discuss this tax. The Roebling interest proposed that the other ob- 
ligors share with it this tax, but they refused to go along inasmuch as the 
tax as a holding company would be greatly in excess of the normal income 


tax of corporations, and the Roebling estate then declined to piso through 


with the plan as arranged in January, 1938. 

Conferences have been carried on with the Bureau of Internal rew”“t ee 
enue from the early part of July, 1938, until about a month’ ago, when it} yan 
was apparently decided by that Bureau that an exception could be ma 
to the Trentrusco Corporation's tax liability inasmuch as all the fun eer 
ceived, both income and principal, were being paid on a debt to the RF 

Since Mr. Durr's conference, H. M. Voorhees, one of the original 
note makers, has died and the attorneys for his estate refuse to accept 
the preferred stock "A" under the arrangements made at the January, 

1938, conference. It is now proposed to go through with the plan as origin- 
ally approved, except that preferred stock "A" will not be offered in the 
case of the Voorhees estate. It is understood that suit has already been 


entered against the Voorhees estate. 
pete ane ne ee hear rglis tote 
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PLAINTIFF'S EXHIBIT 95-A-2 


MEMORANDUM TO THE BOARD 
.- PHILADELPHIA AGENCY Docket No. | 


TRENTON TRUST COMPANY January 24, 
TRENTON, NEW JERSEY | 


REQUEST: Approval of L-109E dated January 18, 1940. 
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PRESENT RFC INVESTMENT: 


$2, 000,000 "A" Preferred Stock, disbursed 9/18/36, balance out- 
$1,980, 000, cut back to $594,000. Dividends paid to 
2/1/38. 


$1, 998, 750 loan, secured by $2, 000, 000 "A” Preferred Stock, cut 
back to $600, 000, and other collateral, disbursed 5/23/34, 
balance due $1, 704, 005.76. Interest paid to 2/1/38. 


. CAPITAL POSITION: F.D.I.C. 1/7/39. 
Common $ 280M 
"A" Preferred Stock impairment 1, 699* 
Deposits 20, 343 $25, 722M** 
Cash 8, 969 


*Includes $400M "B" Preferred Stock, retirable at $2, 000M. 
**6/30/39, as reported by bank. 


Total Deposits $20, 342 Building $1, 557 
Cash 8, 969 Fixtures 118 
Cash & Unpledged Sec. 11,061 Total Loans 7, 598 
Population -' 123M Other Real Estate 1, 306 
Number of Other Banks - six Potential O. R. E. 198 


6. PRESENT TOTAL SALARIES AND PROPOSED SALARIES: 
—_—_—— eee wv“ Rj erere_aeT—_—_o SS aan _—_—_r 
Present Payroll Increases 


roposed 
Payroll 
Officers (12) $ 54,550 $ 54, 550 (12) 


J. C. Pierce, Asst. 
Treas., former clerk 3, 000 3, 000 


Bertram Stiff, Invest. Dept. 5, 000 5, 000 


C. M. Brouse, Auto 
Finance Dept. 5, 200 5, 200 


Other employees 119, 075. 80 267. (D) 118, 808.80 
Building employees 46, 389. 64 998. 20 47, 387. 84 
American Mtge. Co. 1, 768 1, 768 
Colonial Operating Co. 1, 560 1, 560 
R. E. Title Co. (72% owned) 31, 229 31, 229 

| $267,772.44 $731.20 $268,503. 64 


1.31% of deposits 
30 4% of gross 
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7. EARNINGS: 1936 = 1937 1938 6/30/39 
Gross $1, 069.2 $993. $887.9 $424.8 
Net Before 222.9 122.3 63.9 
Net After 3,835.6 R 281.8 144.4R 

8. REMARKS: Management is rated as poor by FDIC. 

9. AGENCY RECOMMENDATION: Approval. 

. WASHINGTON EXAMINER'S RECOMMENDATI 


/s/ V. C. Boggs 
Vv. C. BOGGS 
Examiner 


PLAINTIFF'S EXHIBIT 95-A-3 


TRENTON TRUST COMPANY 
TRENTON, NEW JERSEY (Non-Member) 


New York Agency Rating: D Ratio: 1 to 9.8 
Disbursed: (1) = we 000 Pfd. Stock on 9/18/36. Dividends paid to 
irae cara //|//%- 


(2) $1,988, 750 "A" Pid. Stock Loan 5/23/34. Interest paid 
to 2/1/38. 

(1) Outstanding - $1, 980, 000. 

(Q) Oo" - $1, 704, 005. 76 


Voting Rights: Preferred Stock "A" 199, 000 shares. Common 28, 000 shares 
"B" |Pfd. 20,000 " 


Management Agreement Executed: Yes. | 
3/16/37 1/29/38 1/7/39 12/13/39 


RFC Addl. Pfd. Stock 600. 594. 594. 

RFC - Pid. Stock "A" Loan 525.504 518.1 

Pid. Stock "A" Local : 74. 496 (81.9 

"B" - Pid. Stock 400 400 

Common - par 280 280 

Surplus, Profits & Reserves 753 573 

Other Capital Assets 3 103 
Total Capital Funds 2, 630 2, 550 2,555 

Less: Unacceptable 992 269 409 
Actual Sound Capital 2, 139 1, 638 2, 281 ? 


Retirable Value "A" Pfd. 4, 000 3, 980 3,980 3, 980 


516 


Accrued Dividends on "A" preferred purchase to 2/1/40 138, 600 
Accrued Interest on Trentrusco Loan to 2/1/40 103, 314. 81 


RFC Impairment 1, 861 2, 342 1, 699 1, 834 


*Excess valuation reserves 


Deposits 20, 554 18, 288 20, 342 21,172 


Cash 8, 481 down 488M Banking House 1,500 down 57M 
U. S. Gov't. 2,514up1,501M Furn. & Fix. 92 down 26M 
Other Bonds & Sec. 1,623 down 715M Other R.E. 1, 309 up 3M 
Loans & Discounts 8,167up 569M P.O.R.E. 536 up 339M 

Total Fixed Assets 3,437 up 259M 


Barnings: 1936 1937 1938 6/30/39 


Gross 1, 069.2 993. 887.9 424.8 
Net 222.9 122.3 63.9 83.2 
Net After C/o 

and Recoveries 3,835.6R 281.8 164.4R 78.1 


Classification of Assets: Actual basis 
0 IV Actual Depn. (net) 


Loans & Disc. 1, 390.8 129.4 167.6 GroupI-‘ (43.1) 
Securities 330. 4 Plus excess 
Other R. E. 1, 216.9 83.4 Val. Reserve 87.2 
Other 13.5 28.2 

2,951.6 129.4 279.2 130.3 


Indebtedness of Officers, Directors and Interests: 
Direct: $683, 284.15 Indirect: $9,176.91 Total: $692, 461.06 
Management: 
No. of Employees: 161 Payroll $246, 006. 44 High $9, 000 (Fountain) 
No. of Directors: 10 Estimated N/W $799M (covers 6). 

The management continues to be rated as Unsatisfactory because of 
dissention in the Board of Directors and between the two principal executives. 


General: 

Population 130M; Other Banks 6; Principal Industries - Diversified 
manufacturing. 

Total Assets - $23, 829M. 

Deposits, ' which are about equally divided between demand and time 
funds, reflect only ordinary fluctuations. Over 26% are public funds. 

Loans ($8, 167M) have increased $569M between examinations and 
represent 34% of'assets. Directors and their interests are indebted to bank 
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for $692M, of which $379M is classified Il, $56M as IV and $80M pre- 
viously charged off. Approximately 26% of loans ($2, 165M) lare m real 
estate security, which is estimated to contain $536M of P. oO, R.E., of 
w hich $296M is classified as II andIV. $777M, or slightly less than 
10% of loans, are past due, of which $640M are over six months. Total 
loan classifications show a $600M decrease in I, but III and IV have in- 
creased $160M. | 

The bond portfolio ($4, 137M) representing 17% of assets has been 
increased $786M between examinations. Increase has all been in U. S. 
Governments and holdings of other securities have been materially re- 
duced. 94% of holdings are in Group I, as against 76% on 1/7/39. After 
application of reserves, there is a net appreciation of $43M in Group I 
securities and an excess valuation reserve of $87M or a total of $130M, 
which is set up above as other capital assets. | 

Banking House book value covers main office at $1, 211M and two 
branches at $184M and $105M. No part is classified due to regular and 
continued depreciation. The main office is an office building which shows 
a gross of $175M, including $57M rental for space occupied by bank. The 
net after expenses, which include $55M depreciation, is $1. OM. The 


branch buildings produce no income and expenses, including $35M de- 
preciation, amount to $45M. 

O.R.E. consists of 191 parcels, of which 11 have been sold under 
contract, and 3 are held by a real estate affiliate. The holdings of the 
affiliate amount to $137M and $83M is classified as IV. The balance of 
the properties held are not classified beyond I. The account has in- 
creased $3M between examination. | 

The total of fixed assets at $3, 437M is up $259M since 1/7/39, 
largely due to increased P.O. R. E. ! 

Average current net from operations for three year period 1936-7-8 
on average assets for same period was poor at . 58% and the year 1938 was 
very, very poor at . 28%. On the same basis, 1939 will show only a few 


thousand improvement. 
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Conclusion: 

Due to a more drastic classification of loans and other real 
estate, which is undoubtedly justified, the improvement shown at last 
examination is wiped out and the deficiency increased. 

While there is no doubt that Mr. Fountain has worked hard to 
improve the assets of the bank, the fact remains that it is still in a very 
unsatisfactory condition and the prospects of ever working it out from 
earnings are remote indeed. 

/s/ V. C. Boggs 


Vv. C. BOGGS 
Examiner 


PLAINTIFF'S EXHIBIT 95-A-4 


WASHINGTON EXAMINER'S REPORT 
SPECIAL SERVICE SECTION - BANKS 


PHIEADELPHIA AGENCY Docket No. 8150 


TRENTON TRUST COMPANY April 26, 1940 
TRENTON, NEW JERSEY 


REQUEST: Approval of L-109E dated 4/10/40. 


PRESENT RFC INVESTMENT: Date Dividend Bokance 
Nee Amount Disbursed .Paidto Outstanding 
Pref: Stock’A" Piirchiase $2,000,000 9/18/36 2/1/38 $1,980, 000. 00 


Pref. Stock "A" Invest-- 
ment (formerly a loan) $1,988.750 5/23/34 ? $1, 800, 747. 65 


* * * * * 


8. REMARKS: 
Management is unsatisfactory. 


The collateral securing loan of Trentrusco Corporation was reduced 
to possession at which time - Balance due was $1, 704, 308. 74 
Accruedinterest to 2/23/40 102, 352.81 
Expense 179. 39 
$1, 806, 840.94 
Collections $5, 774. 41 


Suspense a/c misc. 318. 88 6, 093. 29 
Bal. due RFC ? 
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9. AGENCY RECOMMENDATION: 
Approval as submitted. 
10. WASHINGTON EXAMINER'S RECOMMENDATION: 
Approval of request. 


/s/ V. C. Boggs 


Vv. C. BOGGS 
Examiner 


Ey a 


BEST COPY AVAILABLE 
from the original bound volume 
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| Filed December 18, 1959] 
Roebling v. Anderson, Substituted for RFC, Civil Action No. 2800-54. 
DEFENDANT'S MOTION TO DISMISS 

Defendant moves to dismiss plaintiff's amended complaint and her 
four separate claims under Federal Civil Rule 41(b) on the ground that 
upon the facts and the law plaintiff has shown no right to relief. 

Defendant's specific grounds are: 

1. This United States District Court lacks jurisdiction because the 
action is in substance against the United States which has not waived 


immunity from suit and has not consented to be sued upon plaintiff's 


alleged causes of action. 

2. Plaintiff's evidence does not prove any contract, express or 
implied, nor any factual or legal basis for the court to impose a quasi 
contract. 

3. The attempted arrangement as shown by the evidence received 
by the Court is too vague to constitute a contract. 

4. As plaintiff has not proved any obligation incurred by the RFC 
Board of Directors or by its authority none of plaintiff's claims may be 
maintained. 

5. Plaintiff has not proved any authority for Verner C. Boggs, 
who allegedly made a contract for RFC with plaintiff, to make plaintiff's 
alleged contract, ‘nor any authority in him to place defendant in position 
to be subjected to any contract implied in fact or quasi contract or other- 
wise called contract implied in law. 

6. If made, plaintiff's alleged oral arrangement or contract, which 
was made in New Jersey, was void under the New Jersey Statute of Frauds 
on two grounds, namely, (a) it involved more than $500.00, and (b) it was 
not intended to be and could not in fact be executed within a year from the 
alleged making. 

7. If made, plaintiff's alleged arrangement or contract could not 
be taken out of the Statute of Frauds to support any of plaintiff's claims 
inasmuch as plaintiff's $67,200.00 consideration was paid to and was 
referrable to her executed purchase of $11,200.00 shares of Trenton 
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Trust Company Preferred Stock A from Directors Bedford, Cartlidge 
and Connor, and was not paid to RFC and was not referrable exclusively 
to plaintiff's alleged arrangement or contract with RFC, which latter 
condition is requisite to avoiding the Statute of Frauds by quasi contract 
and to finding for plaintiff. 

8. As no intention of RFC by its Board of Directors to contract 
with plaintiff has been shown, no contract implied in fact can be raised 
in the facts, as a contract implied in fact will not be implied where an 
express unauthorized contract by Verner C. Boggs would be contrary to 
law and forbidden. 

9. No quasi contract or contract implied in law can be raised 
(1) as the expressed intent of Congress that RFC's Board of Directors 
shall determine and prescribe the manner in which its obligations shall 
be incurred cannot legally be circumvented by an unauthorized agreement 
by Mr. Boggs with plaintiff, (2) as there is in fact no injust enrichment 
of or benefit conferred upon RFC for it was entitled to absolute and fee 
simple owner of the foreclosed 100,000 shares of Trenton Trust Company 
Preferred Stock A on and after February 23, 1940, to any improvement in 
the financial condition of Trenton Trust Company, and (3) as the law does 
not imply a contract in law or quasi contract when to do so/would be con- 
trary to law and legal requirements for a valid express contract, for the 
limitation upon the authority to impose contract obligations upon the United 


States is as applicable to contracts by implication as it is to those expressly 


made. | 
10. RFC's assignment of 1200 shares of Trenton Trust Company 
Preferred Stock A to plaintiff does not, and cannot be used to, prove 
plaintiff's alleged oral contract, and is not, and cannot be used as, part 
performance. 
11. If in April 1946, as Mr. Wharton testified, Mr. Boggs declared 
nothing would be paid or turned over to plaintiff until RFC had collected 
upon both the foreclosed collateral and also upon its 1936 $2,000,000 pur- 
chase of Trenton Trust Company Preferred Stock A, when in fact said 


latter collection was not part of the alleged May 20, 1940, contract, Mr. 
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Boggs breached said alleged May 20, 1940, contract in April 1946 and 
started the running of the Statute of Limitations so that plaintiff's claimed 


were barred when she instituted this civil action in June, 1954. 

12. Plaintiff's alleged claims merged in her purchase from RFC 
on or about May 13, 1954, of the last 40,000 shares of Trenton Trust 
Company Preferred Stock A held by RFC, for her said purchase was 
utterly inconsistent with her present claims to part of the foreclosed 
collateral, and consequently plaintiff by her said purchase discharged 
her said claims and RFC, if ever plaintiff had them. 


| Filed February 11, 1960] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
This civil action came on a second time for non-jury trial, and 
the Court, having heard and received the evidence for plaintiff and the 
stipulations of the parties, made during introduction of plaintiff's case 
in chief, and having received, when plaintiff rested her case, defendant's 
motion to dismiss plaintiff's amended complaint and her four separate 
claims under Federal Civil Rule 41 (b) on the ground that upon the facts 
and the law plaintiff had shown no right to relief, and the specific grounds 
stated in support thereof, having heard arguments of counsel for the 
parties thereon, and having duly considered plaintiff's evidence and the 
stipulations of the parties made during introduction of plaintiff's evidence, 
and having announced that said motion to dismiss should be granted, finds 
the facts and states its conclusions of law upon plaintiff's evidence only, 
in accordance with Federal Civil Rule 52 (a) as required by Federal 
Civil Rule 41 (b), as follows: 
FINDINGS OF FACT 
I 
Plaintiff announced that she did not need and did not ask for further 
discovery (T., 38). 
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0 

This is an action for legal and equitable relief arising under the 
Constitution and laws of the United States, and the matter in controversy 
exceeds the sum or value of $3,000.00, exclusive of interest and costs. 
As the acts and verbal transactions on which plaintiff bases her original 
claims occurred in Trenton, New Jersey, the laws of the State of New 
Jersey have application. This action was instituted on June 29, 1954, by 
plaintiff against Reconstruction Finance Corporation. On September 3, 
1957, when the United States Court of Appeals for the District of Colum- 
bia Circuit had jurisdiction over this action by virtue of plaintiff's appeal 
from the judgment of this District Court of March 7, 1957, dismissing 
plaintiff's amended complaint and action, said Court of Appeals ordered 
that Robert B. Anderson, Secretary of the Treasury, be substituted in the 
place and stead of the Reconstruction Finance Corporation, hereinafter 
referred to as "Reconstruction." 


1 | 
| 


The plaintiff is a resident of the State of New Jersey and the widow 
of the late Siegfried Roebling, hereinafter mentioned. 
IV 
The defendant's predecessor, Reconstruction Finance Corporation, 
was a corporation created by an Act of Congress under date of January 
22, 1932, known as the "Reconstruction Finance Corporation Act" (C. 2, 
Sec. 1, 47 Stat. 5), for the purpose, among others, of making loans to 
financial institutions organized under the laws of any State or of the 
United States. Its principal office and place of business was located 
within the District of Columbia. 
V 
In 1933, six of the directors of the Trenton Trust Company of 
Trenton, New Jersey (hereinafter referred to as the Bank), namely: Bruce 
Bedford, Chris Cartlidge, Richard C. Chamberlain, John G: Conner, Harvey 
G. Voorhees and the above-mentioned Siegfried Roebling, gave their per- 
sonal notes to the Bank in the aggregate amount of approximately $585, - 
000.00 for the transfer by the Bank to three trustees for said note-maker 
| 
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directors of certain slow assets of the Bank. Siegfried Roebling’s per- 
. sonal note originally was in the amount of $200,000.00. 
vI 
On or about May 23, 1934, the Bank's wholly owned subsidiary 
corporation, Trentrusco Corporation, hereinafter referred to as "Tren- 


trusco", borrowed from Reconstruction $2,000,000.00 upon Trentrusco's 
collateral note. The collateral deposited with Reconstruction by Trentrusco 
consisted of 100,000 shares of the Bank's Preferred Stock A issued to 
Trentrusco and approximately $500,000.00 of the "slow assets." For 
such "slow assets” Trentrusco issued to the aforementioned trustees 
5,000 shares of the capital stock of Trentrusco. The Bank received from 
Trentrusco the $2,900,000.00 the latter borrowed from Reconstruction. 
The Bank on or about the same date issued 20,000 shares of its Preferred 
Stock B, receiving therefor another $2,000,000.00. Siegfried Roebling 
purchased from the Bank 18,505 shares of its said Preferred Stock 'B" 
at a price of $100 per share, investing therein $1,850,500.00. 
Vil 

On or about September 18, 1936, Reconstruction purchased directly 
from the Bank an additional 100,000 shares of the Bank's Preferred Stock 
A, at a price of $20.00 per share for a total price of $2,000,000.00. Both 
of the Bank's issues of Preferred Stock A had a par value of $6.00 per 
share and a retirement value of $20.00 per share, plus accrued dividends. 

vill 

Siegfried Roebling died January 1, 1936. He owed then on his afore- 
mentioned $200,000.00 personal note to the Bank the sum of $157,429.99. 
Said note was always recognized and never disputed as a valid obligation 
by Siegfried Roebling or by the executor of his estate, which was the Bank, 
named as such by his will. It was always kept in "bankable condition," 
that is, the interest was kept current and it was fully collateralized. At 
the time of his death, Mr. Roebling owned a 34.188 per cent participating 
interest in the assets held by the trustees, consisting of 5,000 shares of 
Trentrusco stock and the uncollected balance owing on approximately 
$85,000.00 of the "slow assets." Such 34.188 per cent interest was 
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purchased by plaintiff from her late husband's estate at and for its 
inventory value of $3,418.80, pursuant to an order of the New Jersey 
Prerogative Court (having jurisdiction over the probate proceedings of 
Siegfried Roebling's estate), dated June 22, 1937. T. Girard Wharton, a 
member of the Bar of the State of New Jersey, as well as a resident of 
said state, was personal attorney for Siegfried Roebling and plaintiff 
prior to Mr. Roebling's death, and thereafter Mr. Wharton acted as 
attorney for plaintiff and the Bank as executor of the will and estate of 
Mr. Roebling. | 
IX | 

Sometime in 1936, one Eugene J. Fountain became Executive Vice 
President of the Bank and continued in that position through 1940. From 
1936 down to the trial of this action plaintiff has been a stockholder, a 
director and either Chairman of the Board of Directors or President of 
the Bank. By operation of Siegfried Roebling's will, plaintiff became 
entitled to 18,505 shares of the 20,000 shares of the Bank's Preferred 
Stock B and 9,005 shares of the Bank's 28,000 shares of common stock. 
Early in the administration of the estate, it was discovered by plaintiff, 
the Bank and T. Girard Wharton, their attorney, that Mr. Roebling’ s cash, 
marketable securities and other liquid assets were insufficient to pay 


debts, inheritance and estate taxes and administration expenses, let alone 
satisfy the many legacies under his will. When Mr. Roebling died on 
January 1, 1936, both his 18,505 shares of Preferred Stock B and 9,005 
shares of common stock in the Bank were worthless, without book, earn- 
ings, dividend or market value. To the task of protecting and restoring 
this large investment, the Bank as executor, its officers and directors, 
including decedent's widow, the plaintiff, and T. Girard Wharton devoted 
their energies from 1936 into 1954. During the administration of Mr. 
Roebling's estate to June 15, 1954, his substantial investment in the 
Bank, which was worthless when he died, was restored to a book value 


of well over $2,000,000.00, with ever improving prospects for earnings, 
dividend and market value. | 
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Xx 
Commencing in December, 1936, and extending into the latter part 
of 1939, the Bank endeavored to have all the notes of the six directors, 
who gave them originally to the Bank in exchange for the slow assets, 


paid, secured or otherwise placed in bankable condition. As before stated, 
Mr. Roebling andihis Estate always kept his note in bankable condition. 
Richard C. Chamberlain and his Estate, the Bank being executor thereof, 
always kept his note in bankable condition. Directors Bedford, Cartlidge, 
Conner and Voorhees, and later the latter's Estate, objected and failed 
and refused to recognize their notes as absolute obligations. They took 
the position that they were liable only if the trusteed assets proved 
insufficient to pay their notes. Reconstruction, during this period, made 
several attempts to get the objectors to place their notes in bankable 
condition by offering to release to all of the six directors as a group 
(except the Roebling Estate) shares of the Bank's Preferred Stock A from 
the Trentrusco collateral of retirement value of $20.00 per share approx- 
imately equivalent to the total of the amounts of their notes, namely, 
$367,000.00, upon condition that such Preferred Stock A be posted as 
collateral for their notes. In December, 1939, the six directors, or their 
estates, as a group, having failed to place their notes in bankable condi- 
tion, Reconstruction gave notice of its intention to foreclose on the Tren- 
trusco collateral, the Trentrusco note being in default. Reconstruction's 
Board of Directors on December 19, 1939, authorized its Philadelphia 
branch manager, E. Raymond Scott, to proceed with the foreclosure, in 
order to be in position to deal individually with the notemakers who were 
willing to recognize their notes and place them in bankable condition. 
Reconstruction's records showed no indication that any of the Bank's 
Preferred Stock A was to be released to the plaintiff or to the Roebling 
estate. 
XI 

On February 23, 1940, Reconstruction acquired absolute and fee 
simple title to all of the Trentrusco collateral then held by Reconstruction 
by purchase at a publicly advertised, public sale held on Friday, February 
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23, 1940, at 10:00 A.M., in Room 314, Trenton Trust Company Building, 
28 West State Street, Trenton, New Jersey, excepting one item, as follows: 


Item Purchaser | Bid Price 
| 


Peoples Brewing Company R.F.C. $ 51,200.00 
ist 4's of '53 
Allfather Candy Co. 
Allfather Candy Co. 
Allfather Candy Co. 
Ancient Order of Hibernians 
James Birks 
Louis Cohen 
Dickinson & Bradley 
A. K. Leuckel , 35,000.00 
Estate of W. Hudson Owens F.C. | 4,295.35 
St. Mary's Greek Catholic Church John J. Inglesby ' 18,001.00 
& Geo. W. Porzuc | 
Preferred Stock "A" Trenton Trust Co. R.F.C, ,1,671,528.13 
$1,806, 661.55 
Statement of Loan ] 
Principal Balance $ 1,704,005.76 
Interest to February 22, 1940, inclusive | 102,382.81 
Reimbursable Expense 276.58 


527.52 
' 1,558.00 
414.48 
1,100.00 
3,500.00 
4,537.07 
15,000.00 
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$ 1,806,665.15 


The reimbursable expense item of $276.58 is 
represented by the following foreclosure costs: 

Rent Room 314 Trenton Trust Building | $ 10.00 

Fee, Herman E. Raphael, Auctioneer | 50.00 

Advertising in Trenton Times 199.53 

Telephone 4.55 

Transportation 12.50 
$ 276.58 


The above-mentioned Preferred Stock A consisted of 100,000 shares 
thereof, par value $6.00 per share, retirable and payable at $20.00 per 
share, plus certain dividend rights and cumulative dividends. 
x0 | 

On March 15, 1940, Reconstruction's Board of Directors authorized 
offers of the Bank's Preferred Stock A to Directors Bedford, Cartlidge and 
Conner and to the Estates of Directors Chamberlain and Vdorhees (none 
being offered to or provided for the Roebling Estate) upon condition that 
their notes were paid or recognized and placed in bankable condition. 
This Board authorization was rescinded May 17, 1940. 
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xm 
Plaintiff, by and through her attorney T. Girard Wharton, did not 
make an express oral contract with Reconstruction, by and through its 
Examiner Verner C. Boggs on or about May 20, 1940, as alleged by Para- 
graph 12 of plaintiff's Amended Complaint. Reconstruction Examiner Boggs 
was in Trenton, New Jersey, on an unascertained number of days in May, 


1940, prior to May 17, 1940, in connection with settlement of the disputed 
directors’ notes, and in conferences with plaintiff's Attorney Wharton. 
Mr. Wharton made no inquiry of any kind to ascertain whether Mr. Boggs 
had any authority to enter into a contract on behalf of Reconstruction with 
plaintiff. Plaintiff introduced no proof showing that Mr. Boggs had any 
authority from Reconstruction's Board of Directors, direct or indirect, 
to enter into a contract on behalf of Reconstruction with plaintiff. Plaintiff 
introduced no proof showing that Reconstruction by its Board of Directors 
or by authority of its Board of Directors by or through any person ever 
intended to enter into a contract of any kind with plaintiff on or about May 
20, 1940. Mr. Wharton assumed that Mr. Boggs had authority to contract 
for Reconstruction. 
XIV 

On May 17, 1940, Reconstruction's Board of Directors by board 
action authorized transfer and assignment of the Bank's Preferred Stock 
A owned by it as follows: To Bruce Bedford 4,766 shares, to Chris Cart- 
lidge 4,766 shares, to the estate of R. C. Chamberlain, deceased, 2,383 
shares and to John G. Conner 1,668 shares, upon condition that prior to 
assignment and delivery of any of such shares to any such assignee evi- 
dence had been received satisfactory to Reconstruction's Philadelphia 
Agency Manager Scott and Examiner Boggs that the note of the assignee 
had been paid or placed in bankable condition. Reconstruction's Board 
action did not mention nor refer to plaintiff or the Roebling Estate. As 
before stated, it rescinded Reconstruction's Board action of March 15, 
1940. 
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XV 

Under date of May 20, 1940, plaintiff's Attorney Wharton wrote 
Reconstruction, for the attention of Examiner Boggs, a letter that was 
never acknowledged in writing by Reconstruction by anyone in its behalf. 
This letter was Mr. Wharton's resume of his view of his conferences 
with Mr. Boggs. It was not a contract. | 

XVI 

On May 22, 1940, Director Bruce Bedford placed his note to the 
Bank (which he formerly disputed) in bankable condition, and Messrs. 
Scott and Boggs by their letter dated the same day informed the Bank 
that the conditions set forth in the resolution of Reconstruction’ s Board 
of Directors adopted May 17, 1940, had been fulfilled. Reconstruction 
assigned 4,766 shares of the Bank's Preferred Stock A to Mr. Bedford. 
He sold it to plaintiff for $6.00 per share, its par value, and applied 
plaintiff's payment of $28,596.00 on his note to the Bank. Plaintiff actually 
received said 4,766 shares and held them for years. | 

On May 23, 1940, Director Chris Cartlidge placed his note to the 
Bank (which he formerly disputed) in bankable condition, and Messrs. 
Scott and Boggs by their letter dated the same day informed the Bank 
that the conditions set forth in the resolution of Reconstruction's Board 
of Directors adopted May 17, 1940, had been fulfilled. Reconstruction 
assigned 4,766 shares of the Bank's Preferred Stock A to Mr. Cartlidge. 
He sold it to plaintiff for $6.00 per share, its par value, and applied 
plaintiff's payment of $28,596.00 on his note to the Bank. Plaintiff 
actually received said 4,766 shares and held them for years. 

On May 23, 1940, Reconstruction assigned 2,383 shares of the 
Bank's Preferred Stock A to the estate of R. C. Se which 
kept the stock and did not sell it to plaintiff. 

On June 4, 1940, Director John G. Conner placed his note to the 
Bank (which he formerly disputed) in bankable condition, and Messrs. 
Scott and Boggs by their letter dated the same day informed the Bank 
that the conditions set forth in the resolution of Reconstruction’s Board 
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of Directors adopted May 17, 1940, had been fulfilled. Reconstruction 
assigned 1,668 shares of the Bank's Preferred Stock A to Mr. Conner. 
He sold it to plaintiff for $6.00 per share, its par value, and applied 
plaintiff's payment of $10,008.00 on his note to the Bank. Plaintiff 
actually received said 1,668 shares and held them for years. 

Plaintiff's $67,200.00 consideration or payment for the abovesaid 
11,200 shares of the Bank's Preferred Stock A, which she actually received, 
is the same consideration that plaintiff contended supported her alleged 
express oral contract. 

XVU0 

T. Girard Wharton's correspondence as plaintiff's attorney to 
Reconstruction shows only that he recognized that plaintiff had no con- 
tract; that he recognized that Reconstruction's Board of Directors had 
to act favorably in order for plaintiff to have a contract, that he per- 
sistently sought a writing signed on behalf of Reconstruction that would 
constitute a contract; and that he never received such a signed writing. 

XVIII 

On June 6, 1941, Reconstruction's Board of Directors authorized 

transfer to plaintiff of 1,200 shares of the Bank's Preferred Stock A, 


provided that 11 expenses in connection with the assignment to plaintiff 


of such 1,200 shares were paid by her. 

Plaintiff's Attorney Wharton,by his letter of January 24, 1942, to 
Reconstruction at Philadelphia, transmitted plaintiff's check to the order 
of Reconstruction for $4.32 in payment for the expense of Federal docu- 
mentary stamps and plaintiff's signed agreement with Reconstruction, 
its successors or assigns, dated January 22, 1942, in which plaintiff 
was designated "Transferee", and agreed that 

"1. Transferee will pay all expenses, costs and taxes of every 
nature, kind or character whatsoever involved in the afore- 
said transfer of Stock. Such payment will be made before or 
after said transfer and is not dependent upon the knowledge 
of R.F.C. or transferee of the existence of any such expenses, 
costs or taxes at the time such transfer is made. 
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| 
. Transferee will reimburse R.F.C. for any such expenses, 
costs or taxes paid by R.F.C. 
. Transferee acknowledges and agrees that such transfer is 


made by R.F.C. without representation, warranty or re- 
course of any nature, kind or character whatsoever. 

. This Agreement shall be binding upon Transferee, her heirs, 
executors, administrators, representatives or assigns and 
shall inure to the benefit of R.F.C., its successors or assigns." 

Reconstruction on or about January 31, 1942, released, assigned 
and transferred to the plaintiff 1,200 shares of the Bank's Preferred 
Stock A. | 

XIX 

Reconstruction received no benefit or enrichment from plaintiff's 
purchase of the Bank's Preferred Stock A from Directors Bedford, 
Cartlidge and Conner. Reconstruction, as the owner of the Bank’ s 
Preferred Stock Aby foreclosure and by purchase, was entitled to the 
improvement of the Bank's financial position by payment by said directors 
of the $67,200.00 they received from plaintiff on their respective notes to 
the Bank, and as result of the elimination and settlement of the dispute 
between the Bank and said three directors as to their responsibility 
upon their notes. Reconstruction received no direct benefit) or enrich- 
ment from plaintiff or by plaintiff's actions. | 

At the same time plaintiff as the President of the Bank, a director 
thereof, and entitled to at least 9,005 shares of its 28,000 shares of com- 
mon stock and 18,505 shares of its 20,000 shares of Preferred Stock B, 
was improving the position of the Bank and making a personal investment, 
which turned out to be highly profitable to her personally. Plaintiff paid 
$6.00 per share for 11,200 shares of the 199,000 shares of the Bank's 
Preferred Stock A that then was outstanding, which at the time had a book 
value of about $12.50 per share although not worth more than $6.00 per 
share for sale purposes. The Bank's Preferred Stock A held by plaintiff 


paid her not less than 60¢ per share per annum during all the time she 
| 
held it, although not always paid on time. Plaintiff liquidated almost all 
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of her 1940 purchase of 11,200 shares of the Bank's Preferred Stock A 
in 1958 by exchange at the rate or value of $20.00 per share, its callable 
or retirement value, for common stock of the Bank at the par value and 
rate of $5.00 per share, resulting in full return of her $67,200.00 invest- 
ment, and in addition a profit of more than $140,000.00. No action or 


inducement of Reconstruction caused plaintiff to purchase said 11,200 
shares from said three directors. Plaintiff did not lose all or any part 
of her consideration by any action or inducement of Reconstruction. 

On February 7, 1937, the Bank retired 1,000 shares of Reconstruc- 
tion's September 18, 1936, purchase of the second 100,000 shares of its 
Preferred Stock A, paying Reconstruction $20,000.00 therefor at $20.00 
per share, plus accrued dividends. On June 23, 1947, the Bank retired 
10,000 shares of said second 100,000 shares, paying Reconstruction 
$200,000.00 therefor at $20.00 per share plus accrued dividends. On 
May 19, 1950, the Bank retired 5,000 shares of said second 100,000 
shares, paying Reconstruction $100,000.00 therefor at $20.00 per share, 
plus accrued dividends. On April 19, 1951, the Bank retired 7,500 shares 
of said second 100,000 shares, paying Reconstruction $150,000.00 therefor 
at $20.00 per share, plus accrued dividends. Thus, 23,500 shares of the 
second issue were retired. 

On December 24, 1952, the Bank retired 85,217 shares of the first 
or Trentrusco May 23, 1934, 100,000 share issue of its Preferred Stock 
A, paying Reconstruction $1,704,340.00 therefor at $20.00 per share, 
plus accrued dividends. The other 14,783 shares of said first issue had 
previously been assigned as hereinabove stated. Thus, the May 23, 1934, 
100,000 share issue was completely retired. 

On June 26, 1953, the Bank retired 20,000 shares of the second or 
September 18, 1936, 100,000 share issue, paying Reconstruction $400,000.00 
therefor at $20.00 per share, plus accrued dividends, leaving 56,500 shares 
of the second issue with Reconstruction. 

On May 13, 1954, the Bank retired 16,500 shares of said 56,500 
shares of the second issue, paying Reconstruction $330,000.00 therefor 
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at $20.00 per share, plus accrued dividends, leaving 40,000 shares of 
the second issue with Reconstruction. 

Also on May 13, 1954, plaintiff personally purchased from Recon- 
struction the last or remaining 40,000 shares of the second issue, paying 
Reconstruction $800,000.00 therefor at $20.00 per share, plus accrued 
dividends of $8,854.80. Plaintiff did so, and completed the transaction, 
without demanding or requiring of Reconstruction any of said Preferred 
Stock A as hers of right under her alleged oral agreement of about May 
20, 1940, alleged in Paragraph 12 of her Amended Complaint. 

Thereafter, within a few days, Mr. Wharton, as attorney for plain- 
tiff, arranged a conference with Reconstruction's General Counsel George 
E. McConley which was held June 2, 1954. Under date of June 11, 1954, 
Mr. Wharton, as attorney for plaintiff, wrote Mr. McConley b letter 
making the claims which are the subject of this civil action.) 

CONCLUSIONS OF LAW | 

1. Plaintiff established no basis for relief upon an express con- 
tract, not having proved an express oral contract which she contended 
had been made by Reconstruction Finance Corporation, defendant's 


predecessor. 
2. Plaintiff established no basis for relief upon a contract implied 
in fact, not having proved any contractual actions or intention by Recon- 
struction Finance Corporation, defendant's predecessor. 
3. Plaintiff established no basis for relief calling for the Court's 
imposition of the obligations of a contract implied in law, or quasi con- 


tract, upon defendant as successor of Reconstruction Finance Corporation, 


not having proved 
A. That she conferred any benefit upon Reconstruction to which 
it was not entitled or which cost plaintiff all or any part of her considera- 
tion, and 
B. That Reconstruction received any unjust enrichment to which 
it was not entitled or which cost plaintiff all or any part of her considera- 
tion, the proof showing only 
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1. That Reconstruction as owner of Trenton Trust Company 
Preferred Stock A was justly entitled to any benefit arising from the 
improvement of' Trenton Trust Company's condition, financial and other- 
wise, and 

2. That plaintiff had invested her money in Trenton Trust 
Company Preferred Stock A which she actually received as intended upon 
payment of her consideration and on which she received fair income and 
profit, with the result that plaintiff's consideration was not referrable 
solely to her dealings with Reconstruction's Examiner Verner C. Boggs 
and cannot support the imposition of quasi contractual obligations upon 
the defendant. 

A form of order granting defendant's motion to dismiss, and dis- 
missing plaintiff's amended complaint, action and claims, and granting 
defendant judgment against plaintiff for costs incurred by Reconstruction 
Finance Corporation and by himself in the defense of this action shall be 
prepared and submitted by defendant's attorney. 

Enter: February 11th, 1960. 


/s/ F. Dickinson Letts 
JUDGE 


[ Filed March 11, 1960] 


NOTICE OF APPEAL TO COURT OF APPEALS 
UNDER RULE 73(b) 


Notice is hereby given that Mary G. Roebling, the plaintiff, 
hereby appeals to the Court of Appeals for the District of Columbia 
Circuit from the judgment of dismissal at the conclusion of plaintiff's 
case entered in this action on February 11, 1960. 

GRIFFIN AND PICKENS 


By: /s/ John K. Pickens, 
Attorneys for Plaintiff, 
Mary G. Roebling 
731 Washington Building 
March 11, 1960: Washington 5, D. C. 
MEtropolitan 8-5983 


| Filed February 11, 1960] 


JUDGMENT OF DISMISSAL AT CONCLUSION OF PLAINTIFF'S CASE 
The above-entitled civil action came on for trial upon the merits 
thereof before this Court without a jury, jury trial not haying been 
demanded, and the plaintiff having presented her evidence in support 
of her amended complaint and announced that plaintiff "rests", and the 
defendant thereupon having made a motion to dismiss plaintiff's amended 
complaint and her four separate claims upon the merits on the ground 
that upon the facts and the law plaintiff had shown no right to relief, on 
the specific grounds stated, and the Court, after due consideration of 
the plaintiff's evidence and arguments of counsel, having ruled that the 
plaintiff did not make out a prima facie case and announced that defend- 
ant's said motion should be granted, and having entered findings of fact 
and conclusions of law in accordance with Federal Civil Rule 52(a) as 
required by Federal Civil Rule 41(b), it is, by the Court, this 11th day 
of February, 1960, | 
ORDERED, ADJUDGED AND DECREED: That defendant's said 
motion to dismiss be, and the same hereby is granted; that plaintiff's 
said amended complaint, action Sy BELTS be, and hereby are, dismissed 
upon the merits, with prejudice;/that defendant have and recover from the 
plaintitt/ costs. ineurred-by Reconstruction Finanee-Corporatien and by— 
himself, and that judgment be; and hereby is,-entered aceordingly. 


/s/ F. Dickinson Letts 
Judge 
Seen: (N) 


Attorney for Plaintiff. 
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REPLY BRIEF FOR APPELLANT 


| 
I. INTRODUCTION | 
Upon RFC's motion to dismiss at the close of plaintiff's case, and 
at the conclusion of oral argument thereon, the court forthwith granted 
this motion. On such a motion the court was required to view the evidence 
and make reasonable inferences therefrom. Instead, RFC counsel, at the 
request of the trial judge, who did not give his grounds for granting such 
motion, prepared the findings of fact and conclusions of law drawing all 
inferences in favor of RFC and against plaintiff. The court adopted these 
without change. These findings are erroneous as contrary to substantial 
record evidence, most of which consisted of documents from RFC files and 
all of which was undisputed. There was no conflict in the testimonial 


2 
evidence (almost all of which was corroborated by documentary evidence) 
and the court made no findings (adverse or otherwise) of the credibility of 
any witness. Under these circumstances, the usual presumption in favor 
of the validity of the findings of the trial court does not prevail and this 
Court may reverse the trial court and substitute its own findings. Dollar 
v. Land, 87 App. D.C. 214, 184 F. 2d 245, 249, (1950); Orvis v. Higgins, 
180 F. 2d 537, 539 (2d Cir. 1950). See pp. 51-54 of plaintiff's brief-in- 
chief. 


tl. REPLY TO DEFENDANT'S STATEMENT OF THE FACTS 


1. Space affords only a partial reply to the inaccuracies in RFC's 
Brief. Its charges (pp. 5, 8) that (1) there is no support for plaintiff's 
arguments that RFC's ownership of preferred stock constituted loans by 
RFC to the Bank and (2) the RFC, after foreclosure, dealt with the col- 
lateral as its own fee simple property, are gross misstatements. 

Judge Fahy, on the first appeal found that RFC "loaned a second 
$2,000, 000 to the Bank in the form of a purchase of its stock" (JA 34). 

On June 4, 1946, Boggs told Matlack and others that $296, 000 had been 
collected, leaving the loan at that time $1,704,000, plus interest estimated 
at about $125,000 (Ex. 1, Matlack, JA 300-301). On April 3, 1940, RFC 
informed its Philadelphia Agency that "The Directors today approved the 
transfer of the administration of the subject loan to the Liquidation Section 
of the Examining Division, in view of the fact that the collateral to such 


loan has been reduced to possession at public sale." * This shows that de- 
fendant was still treating the matter as a loan transaction even after fore- 


closure. 

RFC was carrying a balance due on the loan of $1, 800, 747.65 as of 
April 25, 1940 (Ex. 95-A-4, JA 518). Exhibits 88 and 89 show that 
on January 27, 1945, the Bank was still qualifying for the 3% interest rate 
on this loan provided "it continues to pay dividends on or before the due 
dates and makes the required transfers to the retirement fund" (JA 493, 
507). Such language is compatible only with a loan transaction. The divi- 
dend rate on the stock was adjusted several times to coincide with the inter- 
est rate for which the Bank qualified at the particular time (Ex. 88, JA 493). 


* Emphasis has been added in each instance throughout. 
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2. RFC charges (p. 9) that plaintiff misleadingly states that "RFC 
requested each notemaker (including the plaintiff) to pay to it his pro rata 
share of the expense of foreclosure."' Mr. Scott's letter of March 20, 1940, 
shows that the Roebling Estate (to whose interest plaintiff had succeeded) 
was to pay $95.10 and that all the other notemakers were to pay a propor- 
tionate share. Plaintiff paid RFC $95.10 on April 19, 1940 (JA 470, 476, 
Ex. 73, 78). The Chamberlain Estate paid $23.77. One of the terms of 
the agreement between Boggs and Scott, on the one hand, and the plaintiff 
and the other notemakers, on the other, was that the RFC would reimburse 
those notemakers who had paid their pro rata shares of the foreclosure ex- 


penses (Par. 6, JA 391). On July 19, 1940, the RFC Board directed the 
| 
"In view of the arrangements developed for the handling of 


the notemakers' indebtedness to the subject bank, the 
Directors have authorized the reimbursement by the’ 


Treasurer to the Roebling Estate and the Chamberlain 
Estate * * *" (Ex. 26, JA 40). 


repayment of these expenses in this language: 


How RFC counsel can charge that the RFC Board's iis was "er- 
roneous and rescinded later" or that plaintiff "erroneously sent in her 
personal check for $95.10,"' is a complete mystery (p. 10). The RFC 
Board did not say that. Its actions are presumed to be legal and correct, 
not invalid and erroneous. RFC counsel introduced no evidence to prove 
that they were not. It seems highly improper for RFC counsel to so char- 
acterize these actions now without a shred of supporting evidence. RFC 
further says that plaintiff's counsel are erroneous when they refer to ''Mrs 
Roebling (or plaintiff) and the other notemakers."" The term "Mrs. Roebling 
and the other notemakers" was used by the RFC in no less than seven of- 
ficial communications between October 5, 1939 and December 12, 1939 
(JA 448, 449, 451, 453, 454, 455, 458). | 


RFC's statement (p. 13) that “It is impossible to write out the terms 
of the alleged oral contract from the testimony of Mr. Wharton, plaintiff's 
only witness to it" is not accurate. Wharton testified to the terms of the 
agreement in detail (JA 81-83, 87-90, 125-132, 204-208). Matlack, a 
witness representing the Voorhees Estate (an interest conflicting with 
plaintiff's then), testified that Boggs, in his presence along with Scott and 
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many others, on June 4, 19402 stated that he had reached such an agree- 
ment with Wharton. Mr. Matlack not only so testified, but also identified 
the official minutes (made almost contemporaneously therewith) of a Board 
of Directors' meeting of the Trenton Banking Company to which he official- 
ly reported the same at that time (JA 295-304; 376-379). 

RFC quotes (p. 14) from Wharton's letter of June 13, 1940, to show 
that Wharton "did not claim but denied that Mrs. Roebling had the contract 
she now claims ***." A close reading of this letter shows that its mean- 
ing is the very antithesis of RFC's contention. Wharton wrote that neither 
the Roebling Estate nor Mrs. Roebling "have received any special benefits 
and concessions denied to the Voorhees Estate as a result of the settlement 
plan." The agreement provided that Mrs. Roebling and the Voorhees Estate 
would eventually receive stock or other assets in direct proportion to the 
face value of the respective notes. Wharton went on to say that, ''The 
Roebling Estate has and will receive no benefit whatsoever from the plan, 
let alone any special benefits." This was true, as RFC has conceded on 
many occasions, Mrs. Roebling having long since succeeded to the rights 
of the Roebling Estate in the assets of Trentrusco Corporation. That state- 
ment was limited to the Estate. He continued that Mrs. Roebling was to 
receive 'no special benefits and concessions denied to the Voorhees Estate", 
which was also the/fact. He then said that "Mrs. Roebling very definitely 
has made generous sacrifices to make possible the consummation of the plan. m2 

Likewise, Wharton's other letters do not "show conclusively that he 
did not consider and maintain that plaintiff had her claimed May 20th bind- 
ing oral contract." His letters clearly established the contrary. His 


1 Rudner, an attorney for the Voorhees Estate, and who also represented the 
estate at this June 4, 1940, meeting, wrote RFC in Washington protesting the agree- 
ment which Boggs had worked out on behalf of RFC with plaintiff's attorney. The 
facts contained in his letter corroborate Matlack's testimony. 


2 this was wholly consistent with the facts. Mrs. Roebling had (1) made a 
market for the stock (where there had been no market) by purchasing the stock 
released to certain of the directors at $6 a share, and (2) agreed to defer any 
release of stock or other assets to her until such time, if ever, as the status of 
the collateral justified the same. It is a gross distortion to contend that the quoted 
portion of Wharton's letter shows that Wharton was then saying that Mrs. Roebling 
had no agreement with RFC. 
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December 14, 1940 letter (JA 411) was obviously an inquiry about Mrs. 
Roebling's position as to release of stock under the agreement. His 
September 19, 1941 letter was written after Boggs had notified him that 
the RFC Board had authorized the release of 1200 shares to Mrs. Roeb- 
ling. His inquiry was directed soley to the time when the RFC Board 
would authorize further release under the agreement (JA 421). 

Defendant states (p. 2) that plaintiff acquiesced in the Findings of 
the Trial Judge ''by failing to object or to propose a differently worded 
aes " Rule 52(b) and all authorities construing it provide to the con- 
trary Monaghan v. Hill, 140 F.2d 31, 33 (9th Cir. se! and the cases 


cited therein. 


I. AUTHORITY OF DURR, McGRATH, BOGGS, SCOTT AND OTHERS 
Defendant now contends that Durr? McGrath, Boggs, Scott and 
others had no authority to deal with Wharton even though the RFC sent 


them to Trenton for that specific purpose. RFC also contends that every- 
thing which Durr, Boggs and Scott did or wrote was hearsay even though 


their letters and memos were admissible without reference to the hear- 
say rule as they were extrajudicial admissions, were statements against 
interest, or because they came within the federal shop book rule (28 U.S.C 
1732). The trial court on the first trial took the position that one of the 
purposes for creating government-owned corporations, such as RFC. was 
to free their activities from the strict rule that the principle of apparent 
authority does not apply to the Government and its officers and agents 
(No. 13878, JA 273). RFC can cite no authority to the contrary. Sub- 
stantially the same agreement made with plaintiff and other notemakers 


| 
S Rule 52b. " * * * when findings of fact are made in actions tried by the 
court without a jury, the question of the sufficiency of the evidence to support 


the findings may thereafter be raised whether or not the party raising the ques- 


tion has made in the District Court an objection to such finding or has made a 
motion to amend them or a motion for judgment." 


4 ur. Durr, a Rhodes scholar, was one of the outstanding opt in the Gov- 
ernment at that time. Approximately three years later, he was appointed and 
served as a Member of the Federal Communications Commission} 
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immediately prior to May 20, 1940, had been offered to them by RFC's 
Board in 1938, 1939 and 1940, prior to foreclosure. Indeed, the reason 
given by RFC for foreclosure was to facilitate such a settlement. On 
all of these occasions, the RFC Board approved in principle a plan of 
settlement substantially similar to the agreement of May 1940, on which 
plaintiff now sues.° 

When defendant sent Scott, its Philadelphia Agency Manager, and 
Boggs® to Trenton in May 1940 to negotiate the details of a settlement, 
plaintiff had no reason to question their authority as they were dealing 
with offers which had previously been made by defendant's Board. 
Wharton, plaintiff and the other notemakers had on previous occasions 
been referred to Durr and Boggs on this and other matters because they 
had been informed by RFC that they were the ones with whom to deal. 

In fact, the RFC Board had sent Durr to Trenton to deal with plaintiff 
and the other notemakers as early as January 1938 (JA 512-513). The 
Act creating the defendant gave it the power "to sue and be sued, to 
complain and defend, in any court of competent jurisdiction, state or 
federal” 47 Stat. 5,15 U.S.C. 601-603 (1932). Defendant's position be- 
fore this court is no different than that of any private corporation. 
Numerous cases have so held “and plaintiff has found, and defendant 
has produced, no authority to the contrary. 

In its position that Durr, McGrath, Boggs and Scott and others did 
not have the power or authority, defendant relies principally upon Federal 
Crop Insurance Corporation v. Merrill, 332 U.S. 380, 68 S.Ct. 1 (1947). 
RFC counsel states that the trial court followed this case in dismissing 


~ See Exs. 62-A-1, 62-A-2, 63, 63-A-1, 63-A-2, 64, 65, 67, 68, 68-A-1, 69, 
71-A-1, 79-B; JA 442-482. 


6 When 2 question was raised to the Philadelphia Agency by Wharton regarding 
the release to be given by plaintiff, it was immediately referred to Boggs by that 
Agency, "in view of the fact that practically all of the dealings with reference to 
this matter" have been conducted by the Washington Office (Ex. 46; JA 425). 


7 See initial brief (pp. 25-28). 

" * * * In the case of government corporations * * * the ordinary rules 
of agency apply. As long as the agent acts within the apparent scope 
of his authority, the corporation is bound." Claude T. Coffman, Le 
Status of Government Corporations, 7 Fed. Bar Jour. 389, 405 (July 
1946). 


7 
the amended complaint. RFC counsel must be a mesmerist as the trial 
judge never referred to the case, orally in court or in his written find- 
ings and conclusions. RFC designedly ignores the action taken by the 
RFC Board in three times approving in principle, substantially the 
agreement with RFC on which plaintiff sues. 

Cases such as Federal Crop Insurance Corporation v. Merrill, 
supra; United States v. Stewart, 311 U.S. 60, 70, 61 Sup.Ct. 102 (1940); 
Utah Power and Light Co. v. United States, 243 U.S. 389, 409, 37 Sup.Ct. 
367 (1917) and In re Floyd Acceptances, 7 Wall. 666 (1868) are inapposite 
as each involves circumstances where the agent was performing an ultra 


vires act which could not be ratified by his superior. This applies equally 


to agents of private corporations. 


Federal Crop Insurance Corporation v. Merrill, supra, a 5-4 
decision in which Mr. Justice Jackson wrote a vigorous dissenting 
opinion, does not support the defendant's position here. Th that case, 

a field agent accepted a policy to insure spring wheat, whereas the 
regulations of the agency itself expressly precluded insurance on spring 
wheat; hence such insurance was ultra vires. Not evena member of the 
Board of Directors of that corporation could have issued such a policy. 
That decision has no bearing on the case at bar. This is true as (1) an 
agreement made with plaintiff (an integral part of the agreement made 
with Messrs. Bedford, Cartlidge and Conner, and the Chamberlain Es- 
tate, or their representatives), could not be ultra vires, as it was within 
the power of the agency to consummate, (2) the RFC Board had authorized 
similar agreements with plaintiff and the other notemakers in January 
1938 and renewed such offers from time to time down to and including 
May 20, 1940, and (3) such an arrangement was an incident to servicing 
the two $2,000,000 loans made in the regular course of poseaces and under 


proper official authority § 


8 Counsel for the defendant attempted to use the Merrill case, supr. » at the 
first trial as a ground for objecting to testimony offered to prove the ostensible 
authority of one of the agents of the RFC. 

(Continued) 
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A case almost identical to the one at bar and one which destroys 
the RFC's entire argument is Cumberland Portland Cement Co. v. 
R.F.C., 140 F.Supp. 739, aff'd. 232 F.2d 930 (6th Cir. 1954). There a 
"mere examiner" through his negotiations with the plaintiff bound the 
RFC to pay plaintiff out of funds assigned the RFC as security for a 
loan of a subcontractor on a government contract, to which subcontractor 
the plaintiff was supplying cement. Plaintiff had refused to ship cement 
except c.o.d., and the subcontractor authorized RFC to arrange with 
plaintiff to be paid for out of assigned funds. RFC telegraphed plaintiff 
a commitment of funds for each shipment until June of 1951 when it 
requested plaintiff to agree to a disbursement of assigned funds to 
plaintiff and other creditors on an "equitable basis." 

Plaintiff insisted on being paid in full in accordance with the 
agreement with the examiner in RFC's Nashville Office. Thereupon, 
a Mr. Phillips, the examiner, telephoned plaintiff and made assurances 
that the deficiency was small and that enough funds would be received 
from this contract and others to pay plaintiff and other creditors in full. 
Upon such telephonic assurances, plaintiff agreed to an "equitable dis- 
tribution” among creditors of the funds then in the hands of RFC. 

However, RFC had insufficient funds to pay the balance due all 
creditors, including plaintiff. When plaintiff sued, another creditor 
and the subcontractor's trustee in bankruptcy intervened. RFC paid 
the balance of assigned funds into court. RFC raised its usual defenses, 
as it has in the case at bar, that (1) the agent with whom plaintiff dealt 
was a mere examiner in the Nashville Office who had no authority to 
bind the RFC and (2) RFC possessed immunity against suit as this was 
in fact a suit against the United States. 


8 (Cont'd.) Judge Holtzoff, in overruling this objection, said (Record, page 149): 


"T want to call your attention to this, Mr. Espey, that the rule of 
ostensible authority of an agent does not apply to agents of the United 
States Government. In other words, government employees and gov- 
ernment agents within their express authority, but that rule does not 
apply to government-owned corporations because one of the very 
reasons for creating government corporations, so it was said, was to 
free their functions and activities from the strict rules of law that 
circumscribe the activities of a government employee." 
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After analysis of the transactions between the parties, the District 


Judge held that (1) RFC made an unequivocal agreement to pay the claim 
of plaintiff out of the funds assigned to it; (2) the transactions between 
subcontractor, RFC and plaintiff created an equitable assignment of funds 
for the benefit of plaintiff; and (3) the negotiations of Phillips, an. RFC 
examiner, with plaintiff were binding on RFC as an incident of servicing 
a loan in the regular course of business. | 
All the negotiations between RFC and plaintiff on the agreement 
were carried on by Examiner Phillips of the Agency's Nashville Office. 
The assurances given to plaintiff that the deficiency in the assigned funds 
was small and that there were enough funds to pay the creditors in full, 
were made by Phillips. The telegrams committing RFC to pay for the 
carloads of cement were signed by the assistant or acting assistant agency 
manager of the Nashville Office, or merely in the name of the RFC. The 
transactions with plaintiff were never authorized or ratified by RFC's 
Board? In finding that RFC was bound by the acts of its examen: the 
court stated, at pages 747-48: 


"The court is of the opinion that the defendant peeee is 
liable to the plaintiff under the facts disclosed. It ordered 
materials from the plaintiff and entered into a direct, obliga- 
tion to pay the purchase price without which commitment 
the plaintiff would not have furnished the material. The 
obligation was direct, positive and unequivocal. It was an 
incident of its servicing a loan made in regular course of 
business and under proper official authority. It is true, 
the obligation was to pay out of funds of the Mix Company 
which it represented had been assigned to it; but as 
funds were available from this source. * * * 


"* * * a representative of the plaintiff went to the office 
of the defendant in Nashville for a personal conference. 
And on that occasion the defendant confirmed its under - 
standing that it was to be responsible for paying the aa 


- In the appeal to the Sixth Circuit (Nos. 12,594 and 12,595) me the decision 
of the District Court, RFC stated the following, among others, = ithe questions 
presented on appeal: 

"5. Can the negotiations of a governmental agency's field rec 
that are not within the scope of officially approved procedure nor 
within the purview of such agency's governmental functions, bind 
such governmental agency? The lower court answered the question 
'yes.' RFC contends it should be answered 'no.' (Continued) 
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tiff, and that it (the defendant) 10 would not send a telegram 
of commitment in any.case except where it had the funds on 
hand or available for payment of the invoice. 


"The defendant, R.F.C., undoubtedly construed its telegrams 
to, and oral discussions with, plaintiff as constituting an 
obligation on its part to pay plaintiff for the cement furnished. 
For when defendant! became apprehensive that the available 
funds might not be sufficient to pay plaintiff and also pay 
other creditors whose claims were filed with it, defendant 10 
called upon plaintiff to obtain its consent to an ‘equitable 
distribution’ of the funds on hand. 


"Why seek the consent of the plaintiff except on the idea that 

the plaintiff had acquired rights in the fund with which a 

division of the funds to other creditors would interfere?" 1! 

The Sixth Circuit, in a carefully considered per curiam opinion up- 
held the District Court in every respect. The case at bar presents an 
even stronger situation. In the Cumberland case, Examiner Phillips, 
as an incident of servicing that loan, negotiated an agreement with 
Cumberland and other creditors or suppliers of the subcontractor, TCM. 
Phillips had no specific authority from the RFC Board of Directors author- 
izing him to undertake his negotiations or ratifying the agreements that he 
made. The commitments on which Cumberland relied were made in 
personal conversations, telephone conversations, telegrams and letters. 


9 (Cont'd.) 

"Page iii of Brief for Reconstruction Finance Corporation and Appendix 
filed by Roy A. Miles of Miles, Butler, Corbett and McCall, Nashville 
Trust Building, Nashville, Tennessee, Counsel for RFC, Defendant- 
Appellant on September 30, 1955." 


=e The record disclosed that in each instance the negotiations were had with 
Examiner Phillips and no other representative of RFC. 


aE The court also discussed the testimony of the examiner and stated as follows, 
at page 748: 


"Mr. Phillips, the R.F.C. examiner, to whom the Mix Company's loan 
was assigned for handling, testified that on July 13, 1951, R.F.C. had 
every reason to believe that the Mix Company would be successful 
(Transcript, p. 165). 


"This lackadaisical attitude of the defendant is what apparently created 
the situation which resulted in this litigation. That the defendant could, 
in the face of its telegrams to plaintiff, disavow any obligations there- 
under, indicates a strange indifference to contract obligations. These 
contracts by telegram were executed by the defendant and accepted in 
good faith by the plaintiff and the plaintiff [sic] having ample funds as- 
signed to it to meet the terms in the telegrams must be held to its 
obligations * * * ." 
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RFC made a loan agreement with TCM in February 1951. Phillips 
had his first conversations with plaintiff in early May 1951\and concluded 
an agreement with plaintiff a few days thereafter. In June 1951, Phillips 
made the verbal assurance amending the prior agreement with plaintiff. 
In early July 1951, Phillips learned that the assigned funds would not pay 
the commitment to Cumberland. The court held that the negotiations of 
Phillips bound RFC as they were incidents of servicing a loan in the regular 
course of business. | 

In the case at bar the first $2,000,000 loan was made in 1934 and the 
Second in 1936. Boggs, an examiner in the Special Bank Section of RFC 
headquarters, was assigned to, and worked on the servicing of these loans 
as early as July 1, 1939. On three previous occasions, in|December 1938, 
January 1939 and November 1939, the RFC Board of Directors had discussed 
and approved in principle substantially the agreement with plaintiff and the 
other director-notemakers, the details of which Boggs was sent to work 
out along with Scott, the Philadelphia Agency Manager, for) which purpose 
they were sent to Trenton./2 | 

The solution of the director-notemakers' problem was as much an 
incident of these $2,000,000 RFC loans to Trenton Trust Company as the 
payment of the $14, 767.23 debt of the subcontractor to Cumberland was to 
the $70,000 RFC loan to the subcontractor there. | 


The agents of the RFC are not to be likened to agents of the Govern- 


ment to whom the doctrine of ostensible or implied authority does not ap- 


ply. Rather, agents of the RFC were in the same legal position as agents 
of any other private corporation, that is, they were ina position at all 
times to bind legally the RFC under the doctrine of ostensible or implied 
authority. Agents of private corporations could not even bind a private 
corporation under the facts of the Merrill case, 332 U.S. 380, ‘Supra, as 
those acts were ultra vires. RFC by its acts, or failure or refusal to act, 
with respect to any previously unauthorized acts of its agents, was, as 
with any other private corporation, in a position to be bound legally by 
such acts, as a matter of acquiescence, ratification, confirmation, or 
estoppel. | 


12 That such an agreement was worked out cannot be denied. See Subsection 2 
of Section II, supra. 
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Iv. RFC TRIAL TACTICS AND APPEAL MANEUVERS 
A. RFC Pretrial and Trial Tactics 


After the second trial and for the first time on appeal, RFC has 
raised the point that the documents written by Durr and other officials of 
the RFC and found in RFC files are hearsay and hence cannot be used for 
the truth of the matters asserted therein. With the exception of 23 docu- 
ments, of the other 117 documents, all were the subject of a stipulation, 13 


dated November 27, 1956, between the parties as to authenticity. 


At commencement of the second trial, for motives not then or now 
disclosed, RFC counsel has insisted that only original documents be 
marked, offered or received in evidence. Even though this was contrary 
to its earlier stipulation, the trial court acceded to counsel's request. 
Although this was time-consuming, as plaintiff's counsel had already 
marked and assembled three complete photostatic sets of exhibits, this 
procedure was not resisted. 

To increase the trial court's difficulty, RFC counsel objected to 
plaintiff's supplying the court (although the case was being tried without a 
jury and although no similar objections were raised at the first trial) with 
a set of photostatic exhibits which were reconciled with plaintiff's 104-page 
trial brief and 15-page diagram of the case prepared to aid the court. 
After such objection, the trial court (on the record, JA 71) returned the 
set of exhibits to plaintiff at the commencement of the trial. 

Even though some 90 exhibits had been admitted at the first trial, 
were used and referred to by this Court on appeal, RFC counsel objected 
to the receipt of almost every one on the grounds of materiality, relevancy 
and competency. When the trial judge ruled with RFC counsel and excluded 


a This stipulation provided that: 

"All of the exhibits heretofore identified and marked for identification 
or evidence; in the various depositions, namely, those of plaintiff and 
Messrs. Wharton, French, Boggs, McGrath, MacArthur and Knarr, 
heretofore taken in this case, may be offered in evidence without 
formal proof to establish them as either genuine originals or genuine 
carbon copies, as the case may be, but subject to all other proper 
objections as to admissibility in evidence." 
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the first dozen exhibits offered, RFC counsel apparently became appre- 
hensive that he might be courting a reversal on this basis at Thereafter, 
he qualified his general objection by indicating that he had no objection to 
the court's receiving them for "information."" The court then received 
the documents in evidence, "subject to the objection" (JA 163, 164, 166, 
168, 169, 170, 357, 359, 361,363, 364). | 

This is typical of the tactics pursued by RFC during the six years 
of litigation in this case. Such trial tactics have included (1) original 
refusal to produce documents and to allow discovery until ordered to do 
so by this Court; (2) original refusal to allow plaintiff use of relevant 
documents (listed for the court) on the cross-examination of witnesses 
during depositions (only after much prodding by plaintiff's counsel did 
RFC counsel relent and allow the use thereof); (3) refusal of RFC counsel 
to allow full cross-examination of RFC's witnesses and frequent prompt- 
ing of witnesses by RFC counsel during the taking of depositions; (4) after 
the scheduling by RFC counsel of the taking of the depositions of three of 


his most important witnesses seriatim for 10, 11 and 12 o'clock on the 
same day, his announcement when such depositions continued into a second 
day, at the beginning of which RFC counsel announced that the depositions 
would have to be continued until another time if they were not finished on 


the second day, that he would be engaged in a bankruptcy matter on the 


third day, combined with his refusal when they were not completed on the 
second day, to adjourn them on the third day when plaintiff's counsel 
could not attend, which necessitated plaintiff's counsel moving the court 
to discontinue them until a later date; (5) original refusal ito comply with 
the mandate of this Court and allow inspection of RFC records, whereupon 
plaintiff's counsel filed a motion to force compliance after which RFC 
counsel complied; (6) thereafter, RFC's apparent inability to produce the 
most relevant file for the crucial period in this case; (7) the withdrawal 
of a stipulation previously entered into, as set forth above, and (8) trial 
tactics at the second trial, including the repeated informing of the trial 
judge that the reversal of the first trial by this Court was only for a 

4 See RFC's concession (p. 3) that "to avoid any possible technical error" it 


eee agreed that "all exhibits proffered by plaintiff be (and they were) 
admitted." 
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technicality, the urging of arguments which this Court had overruled, 
and other dilatory tactics, the only result of which was to confuse and 
mislead the trial judge and lengthen the trial. 

Seldom has a private litigant been harassed and put to the expense 
suffered by plaintiff in this case. RFC counsel insinuates that plaintiff 
has had complete discovery when it is known that she has not because the 
most important files for the critical period are missing. These tactics 
are not accidental 15 


B. RFC Raises Hearsay Objection For the First Time 
In their preparations for trial plaintiff's counsel communicated with 


Durr. It was only after plaintiff's counsel informed RFC that not only was 
Durr prepared to testify as to the authenticity of his handwritten notes and 
initials (and exhibited a letter signed by Durr in which he acknowledged 
his handwriting and initials) (68-A-1; 79B), and after counsel informed 
RFC that plaintiff had earlier employed an outstanding handwriting expert, 
Mr. Albert Osborne of New York, to check such handwriting, which he 
determined to be Durr's, that RFC counsel agreed to stipulate that if Durr 
were called, he would testify that the handwriting and initials were in his 
hand. Now RFC counsel tries to confuse this Court by claiming for the 


first time that all of the documents signed by Durr, all of which were 


found in RFC's files and transmitted to the various parties of the agree- 
ment are hearsay and inadmissible. 

RFC now asserts (p. 9) that Exhibits 62-A-1, 62-A-2, 70, and 
71-A-1 are hearsay as they are unsworn statements of Durr (JA 442-445, 
461, 463-466). It attempts (p. 10) now to make similar objections to Ex- 
hibit 79-B, a letter of April 20, 1940, in which Durr wrote a marginal 
note to the effect that, 'No stock goes to Roebling Estate until we have - 


Be Mr. Justice Holmes said in Rock Island, Ark. and La. R.R. Co., v. United 
States, 254 U.S. 141, 143, 41 Sup. Ct. 55 (1920), that "Men must turn square cor- 
ners when they deal with the Government." He did not mean to imply that because 
a private citizen should turn square corners a governmental agency and its rep- 
resentatives could circumscribe a circle out of a square. Even Judge Holtzoff 
said at the first trial that, "I think it is a bit shabby -- that the Reconstruction 
Finance Corporation did not reply to those [Wharton's] letters" (No. 13878, JA 324). 
me RFC = engaged in even more shabby treatment right down to and including 

8 appeal. 
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gotten back amount of p. [preferred] s. [stock] loan." (JA 481) RFC 
made only general objections to these documents on the grounds of ''mate- 
riality, relevancy and competency"’!6 and then tempered this with the 
statement that it had no objection to the court receiving the exhibit in 
evidence "for information", whatever that means -- no objection on the 


ground of hearsay was ever made by RFC to these documents. RFC did 


not raise this objection to any of these exhibits. It is settled law that 


such objection cannot be raised on appeal. 

Despite this, as will be shown below, these objections are spurious! 
as all of these documents came from the files of RFC and dre admissible 
on one or more of the following grounds: (1) extrajudicial admissions; 
(2) statements against interest; (3) instructions by superiors to subordi- 
nates; or (4) records made in regular course of business. | | 28 U.S.C. 
1732. Milton v. United States, 71 App. D.C. 394, 110 F. 2d 556, 560 
(1940); Cox v. Esso Shipping Co., 247 F. 2d 629 (5th Cir. 1957); United 
States v. United Shoe Machinery a o., 89 F. Supp. 349 (D. ‘Mass. 1950). 

In United States v. United Shoe Machinery Co., supra, (J. Wyzanski), 
a civil antitrust case, the Government offered in evidence "thousands of 
strictly intracorporate documents."' These the corporation had kept in its 
files and had not disclosed to any third party until the Government sub- 
poenaed them.18 


| 
16 it is well settled that an objection to evidence on the ground that it is "in- 
competent", "immaterial" or "irrelevant" is not sufficiently definite (to be error or) 
to present any question for review. Sparf v. United States, 156 U. Ss. 51, 57-8, 15 
Sup. Ct. 273, 275-6 (1895); Prudential Ins. Co. v. Faulkner, 68 F. a 676 (10th Cir. 
1934); Dow v. United States, 154 F. 2d 797 (10th Cir. 1946) 1946). 


17 Indicative of RFC counsel's attempt to confuse the court is _ concession 
(p. 3) '' * * * to avoid any possible technical error defendant eventually agreed that 
all exhibits proffered by plaintiff be (and they were), admitted in evidence. Defend- 
ant reserved objections to competency, materiality and relevancy!" This is a new 
procedure developed by, and exclusively for, RFC under the Federal Rules of Civil 
Procedure, whereby RFC can have its cake and eat it too. 


18 Included were: "Annual reports from operating departments to corporate of- 
ficers, * * * stenographic reports of discussions of the experimental advisory com- 
mittee, memoranda submitted by junior employees as to facts and! opinions which 
they thought their seniors should take into account like formulating terms or policies, 
letters in which one employee directed the actions of another, and letters of the other 
employee reporting his action." (p. 351) | 


16 

The Government contended that these documents were receivable 
against the corporation for all purposes, including the truth of the mat- 
ters stated therein, for the opinions expressed, for the motives dis- 
closed and for the effect of the documents as conduct. It also relied on 
(1) the doctrine of extrajudicial admissions and (2) 28 U.S.C. 1732, 
governing regular business entries. The corporation asserted that 
such offer violated the hearsay rule to receive documents as evidence 
of what the communicating employee (a) saw, (b) was told, (c) stated 
was the history of the subject, or (d) held as opinions.19 

In holding that the Government's view was too broad, the court 
overruled the objections on the grounds of hearsay as not valid. It held 
that in most instances which it could specifically cite in its findings, 
that the documents were receivable, among other grounds, as extra- 
judicial admissions, to show the instructions given by a superior to a 
subordinate, or the pattern followed by the corporation in the conduct 
of its business (pp. 351-352) 29 


x The court stated that: "Illustrative of what the corporation finds objection- 
able are statements of employees *** that the employee heard from unidentified 
sources that certain competitive machines were in a third person's factory, that 
the employee believed so many competitive machines were in a third person's 
factory, *** that a particular type of machine manufactured by the Corporation 
produced revenue amounting to so many dollars *** that a policy had been *** 
followed *** by the Corporation, and that the Corporation had a certain share of 
the market in particular shoe supplies." (p. 351) 


a In so holding, the court stated (at pp. 351-352): 


"It has sometimes been erroneously said that extra judicial admissions are 
receivable against a party as an exception to the hearsay rule and that the 
reason for the exception is either because in that party's eyes the state- 
ment must at one time have seemed trustworthy or because it is only fair 
to put upon the party the burden of explaining his own declaration. But the 
masters of the law of evidence now agree that this is not the correct 
rationale. Morgan, The Rationale of Vicarious Admissions, 42 Harv.L.Rev. 
461; Wigmore, Evidence, 3d Ed. $1048. See Napier v. Bossard, 2 Cir., 

102 F.2d 467, 468; Milton v. United States, 71 App.D.C. 394, 110 F.2d 556, 
560. Unlike statements of fact against interest (sometimes loosely called 
admissions), an extra judicial admission of a party is receivable against 
him not as an exception to the hearsay rule but as not being within the 
purpose of the hearsay rule. * * * 
x ke & 
"'***Even if the principal does not expressly vouch for the agent's statement, 


if he acts or conducts his business in such a way as to show by implication 


that he adopted’ the statement, then such parts of the statement as he acted 
(continued on following page) 
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Counsel for RFC now contends that Durr, McGrath, Boggs and 
Scott had no authority from the RFC to act in connection with these 
negotiations (and hence their letters to each other, to plaintiff and other 
notemakers, their memoranda to the file and their statements were not 
admissible) , despite the fact that RFC conceded that Exhibit 74, a letter 
of instructions from Griffin to Scott, dated April 3, 1940, approved by 
the RFC Board, directed that "all matters relating to the Trenton Trust 
Company, including the loans of certain directors to the Bank which have 
been the subject of discussions and correspondence between this office 
| Examining Division], Mr. Durr and Mr. McGrath with representatives 


of the bank and certain attorneys, should continue to be referred to Mr. 


McGrath, Mr. Durr, or to this office [Examining Division]." 


20 (continued from preceding page) 


upon are ‘his’. And to that extent the statement is receivable|against the 
principal as an adoptive admission. Morgan, The Law of Evidence, 1941- 
1945, 59 Harv. L.Rev. 481, 559, before note 322; Morgan, Admissions, 


12 Wash.L.Rev. 181, 186. 
xk * 


"The fact that a corporation is not bound by every report which it required 
an employee to make to it does not mean that it can never be bound by an 
intramural statement in or apart from a report. There is not, as defend- 
ant contended at the bar, a doctrine that intra-company statements are 
never receivable as corporate admissions. Shareholders or directors may 
authorize or adopt the intra-company statements of the agent as the state- 
ments of the corporation. *** A third way would be the conduct of the busi- 
ness by the directors in such a way as to show that the directors adopted 
the aes or parts of them. *** | 

* * | 

"2. Quite eee from the doctrine of extra judicial admissions, some of the 
exhibits are receivable to show the directions which a superior gave a 
subordinate, Mirkowicz v. Reading Co., 3 Cir..84 F.2d 537; to show the 
broad pattern of handling business in defendant's enterprise, Insurance 
Co. v. Mosley, 8 Wall. 397, 411, 19 L.Ed. 437; to show what an employee 
said about an act when he was doing it, New Jersey 637, 649, 7 S.Ct. 1039, 
30 L.Ed. 1049; La Abra Silver Mining Co. v. United States, 175 U.S. 423, 
498-499, 20 S.Ct. 168, 44 L.Ed. 228; to show the motive of persons acting 
within the scope of their authority, Hitchman Coal & Coke Co. iv. Mitchell, 
245 U.S. 229, 250, 38 S.Ct. 65, 62 L.Ed. 260, L.R.A. 1948C, 497, Ann.Cas. 
1918B, 461; Garford Trucking Corp. v. Mann, 1 Cir., 163 F.2d 71; or to 
be taken with unrepudiated statements of other employees to show the 
motive of the Corporation, Lathrop v. United States, 9 Cir., 2 F.2d 497." 
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The RFC, in approving this letter in toto, specifically recognized 
that Durr, McGrath and this office [Examining Division] of which Griffin 
and Boggs were key examiners, had had prior discussions and corre- 
spondence with "representatives of the bank and certain attorneys" relat- 
ing to the directors notes problems. This comes as no. surprise as the 
Board had authorized Durr to make offers of settlement (similar to the 
agreement sued on) regarding this problem in January and December of 
1938 and December of 1939. The Board had sent Durr to Trenton as 
early as December 1938 to discuss this. The Examining Division had 
been charged with handling this problem by Durr and by RFC Board action 
throughout this entire period Exs. 6469, 75; JA 452-3, 460-61 and 473). 

As the Federal Court held in the Cumberland Portland.Cement Co. 
v. RFC, 140 F. Supp. 739, aff'd. per cur. with opin. 232 F. 2d 930 (6th 
Cir. 1954), discussed herein, an examiner in RFC's Nashville Office, 
without prior specific authority from, or ratification by, the RFC Board, 
bound RFC by his negotiations as an incident to servicing a loan in the 
regular course of business. Under the Cumberland case, and under the 
general rule, Boggs andGriffin, key examiners in the Examining Division in 
Washington, did bind RFC as they were acting in the regular course of 
business in the servicing of the two $2,000,000 RFC loans. A fortiori 
Durr bound RFC. These agents had specific authority in the directors 
notes problem, whereas the Nashville examiner in the Cumberland case 
did not. Their letters to plaintiff and other notemakers and their memo- 
randa to the RFC files were therefore admissible (without reference to 
the hearsay rule) as extrajudicial admissions 21 as instructions from a 
superior to a subordinate and as showing how RFC was handling the serv- 
icing of these two $2,000,000 loans. 


a This Court of Appeals made the following often quoted statement in regard 
to admissions in Milton v. United States, 71 App. D.C. 394, 110 F. 2d 556, 560 (1940) 
wee* Admissions have probative value not because they have been 
subjected to cross-examination and therefore satisfy the hearsay 
rule, but because they are statements by a party opponent, incon- 
sistent with his present position as expressed in his pleadings and 
testimony. It is not even necessary that such evidence should 
have been given in a courtroom or under oath." 


To the same effect is Cox v. Esso Shipping Co., 247 F. 2d 629 (5th Cir. 1957). 
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The federal court in the United States v. United Shoe Machinery 
Company, 89 F. Supp. 349 (D. Mass. 1950), also held that most of these 
exhibits (as set forth above herein) were also admissible under the busi- 
ness entry statute, 28 U.S.C. 1732. In so holding, it stated at page 352: 


"3, Under the regular business entry statute, 28 
U.S.C.A. $1732, all of the contested exhibits are more 
broadly admissible. 


"Each of them is a 'writing *** made as a *** record of orks 
[an] act, transaction, occurrence, or event *** made in 
regular course of *** business and *** it was the regular 
course of *** [ defendant's] business to make such *** 
record at the time of such act, transaction, occurrence, or 
event or within a reasonable time thereafter.’ The reports, 
memoranda, proposals and recommendations do not go beyond 
the type of documents admitted in United States v. Mortimer, 
2Cir., 118 F. 2d 266; Waters v. Kings County Trust Co., 

2 Cir., 144 F. 2d 680 and United States v. Potson, 7 /Cir., 

171 F. 2d 495, 499. The letters, constituting as they do part 
of a regularly preserved file of business instructions, busi- 
ness reports of action taken pursuant to those instructions 

and business suggestions for future conduct, are also the type 
of writing contemplated by the statute. Cf. ‘In re Fennerstein's 
Champagne, 3 Wall. 145, 18 L. Ed. 121. But see Amtorg 
Trading Corp. v. Higgins, 2 Cir., 150 F. 2d 536, 539." 


The memos prepared by Durr, Griffin, Boggs and others for the 


files were made in the ordinary course of business in connection with the 
servicing of aloan. They were made within a reasonable time of the 
event and to record the event. All of them taken together show that it 


was in the regular course of business that such memos were made.?2 


2 in addition to all of these reasons and grounds for the receipt of these various 
documents in United Shoe Machinery, supra, the court also stated, at page 353, that: 


"All these writings are admissible not only for the purpose of showing 
orders of a superior, pattern of conducting business, contemporary ex- 
planations of ambiguous conduct, and motive, but also for the following 
three purposes: 


"(a) For the truth of any event of which the communicating em- 
ployee had personal knowledge and which occurred within a reasonable 
time before he wrote - a period which in the case of annual reports 
and most other documents would be one year. | 


"(b) For the truth of any event of which the communicating em- 
ployee was informed, mediately or immediately, by another of defend- 
ant's employees who had personal knowledge of it and of which the com- 
municating employee had made a record within one year of the event. 
United States v. Mortimer, 2 Cir., 118 F. 2d 266. Cf. United States v. 
Cotter, 2 Cir., 60 F. 2d 689, 693; United States v. Potson, 7/Cir., 171 
F. 2d 495, 499. wu | 
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V. DEFENSES OF STATUTE OF LIMITATIONS AND 

LACHES, STATUTE OF FRAUDS OR MERGER, 

NOT APPLICABLE 
A. Statute of Limitations and Laches 

This Court, on the first appeal, disposed of the RFC's defenses of 

the statute of limitations and laches (Roebling v. Anderson, 103 App. D.C. 
237, 257 F. 2d 615, 621-22 May 15, 1958); and plaintiff submits that 


nothing needs be added thereto. 


B. Statute of Frauds 

On the first appeal this Court also disposed of the statute of frauds 
(Roebling v. Anderson, supra, at page 622). It is no defense to plain- 
tiff's claim of an express oral agreement nor to her other claims as they 
are based on the acts of the parties or imposed as a matter of law. The 
express contract is taken out of the statute by three principles of law 
recognized in New Jersey and the District of Columbia because the agree- 
ment, (1) by its terms, could have been performed within one year from 
May 20, 1940; (2); was wholly performed by plaintiff and partially per- 
formed by RFC; and (3) is evidenced by a series of connected writings 
signed by RFC. 

As to the first exception, the New Jersey authorities, including those 
cited by RFC (pp. 33-35), support plaintiff as they hold that the statute 
does not apply if, by its terms, the alleged contract could be performed 
within a year 23 The leading case, Raynier v. Associated Dyeing and 
Printing Co., 116N.J.L. 481, 184A. 780, 782 (1936) quoted out of con- 
text by RFC, states that "Even an oral promise, which may not be per- 
formed within a year and which, in fact, is not so performed, still does 
not come under the bar of the statute if full performance may be had within 
that time."' RFC | contends that because Boggs wanted to impose a limita- 
tion that the agreement had to be performed within five years, if at all, 
whereas Wharton wanted 10 years, or preferably 15 years, it comes within 
the statute (Ex. 28, JA 408). However, the latest date at which the agree- 


23 


RFC counsel refers to documents other than Wharton's letter of May 20, 1940 
(Ex. 1-B) for its argument that the agreement was for more: than one year. Wharton's 
letter does not preclude performance within one year. 
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ment could be performed, (if it were performed),i.e., when plaintiff would 
be entitled to the stock and/or assets, would be immediately after the two 
$2, 000,000 loans from RFC to Trenton Trust Company (one made through 
Trentrusco) were paid in full. The contract terms did not preclude re- 
payment of the loans and transfer of the stock or assets to plaintiff within 
one year .24 Cases cited and quoted by RFC have been misread or taken out 
of context and do not support it. E. g., Barnes v. P& D Mfg. Co., 123 
N.J.L, 246, 8A. 2d 388 (E & A 1936), involved an employment contract 
which could not be performed within one year (in this case 5 years; see 
facts in 187 Atl. 186.) RFC, quoting from Barnes, supra, failed to note that 
in Raynier, supra, the court emphasized certain language and concluded that 
the employment contract was not unenforceable although it lasted over one 
year, because it might have been performed in a year .25 

As to the second exception, that plaintiff fully performed within about 
a month after the agreement is evidenced by Wharton's letter of May 20, 1940. 
On June 4, 1940, she bought the last of the shares which were released to 
certain Directors. The money received therefrom was immediately applied 


by these directors to reduce their loans. The Roebling note was paid on June 
21, 1940. | 


+ The Third Circuit held in Renault v. L. N. Renault & Sons, 188 F. 2d 317, 321-322 
(3d Cir. 1951), that: 


"*** The New Jersey courts have held that this statute sou only where 
neither side is to perform within one year. Boyce v. Miller,/Sup. Ct. 1937. 
190 A. 845, 15 N.J. Misc. 280. The New Jersey cases appear to be in ac- 
cord with Section 198 of the Restatement of the Law of Contracts to the ex- 
tent that it limits the scope of this type of statute of frauds to bilateral con- 
tracts which cannot be fully performed within one year. ! 


"*** In the instant case, while defendant may have been under no duty to 
perform fully within one year, there is nothing to indicate that it did not 
have the right to discharge its entire alleged legal ebiigation by paying off 
the note within one year." 


District of Columbia law is to the same effect. See Snyder v. allege 100 U.S. App. 
D.C. 368, 246 F. 2d 649 (1957). 


5 nOral agreements that cannot be performed within a year are those invalid 
under the statute. Even an oral promise, which may not be performed 
within a year and which, in fact is not so performed, still does not come 
under the ban of the statute, if full performance may be had within that time. 
*** " (Court's emphasis) 
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RFC performed in part by (a) releasing shares of stock to Bedford, 
Cartlidge and the Chamberlain Estate on May 22 and 23, 1940 and to Conner 
on June 4, 1940; (b) repaying the pro rata foreclosure expense to the 
Chamberlain Estate and to plaintiff on July 10, 1940 (Ex. 26; JA 407) and 
(c) transferring 1200 shares of preferred stock A of the Bank on February 5, 
1942 (Exs. 34, 40; JA 131-2, 134). Such transfer had been authorized by 
RFC's Board on June 1, 1941. However, in answer to Wharton's inquiry of 
September 11, 1941, Boggs informed Wharton that the RFC Board had author- 
ized such transfer of 1200 shares. The reimbursement of foreclosure ex- 
pense had been authorized by its Board on July 19, 1941. 

RFC has described the contract as one to sell. We do not soconceive 
it. A contract to sell is one in which the seller agrees to transfer the prop- 
erty in goods to the buyer for a price.2® (Uniform Sales Act, Section 1.) 

The evidence shows that the contract was a settlement agreement.?” 

As to the third exception, plaintiff's exhibits” Sonstituted a connected 
series of writings signed by defendant and removed the agreement from the 
application of the statute. 


a Plaintiff's consideration, resulting from negotiations with the notemakers and 
RFC was not a price. She agreed to make a market for the stock to be released by 
RFC to certain of the notemakers to induce them to recognize their primary liability 
on their notes (which they had refused to do). RFC, in return, promised plaintiff more 
than the shares she received from the notemakers, and actually transferred 1200 ad- 
ditional shares to her pursuant to this agreement. 

RFC now attempts to split up the transaction, leaving no explanation for the 1200 
shares it subsequently released, and ignoring the fact that the consideration supported 
several promises. Restatement, Contracts, Sec. 83. 


Nor was plaintiff necessarily to receive the property interest in goods in return for 
her consideration. The contract contemplated the return of assets, shares, or their 
value in money. 

If, by any stretch of|the imagination, the contract were considered a simple contract 
to purchase stock from RFC, then plaintiff submits that her performance, and her pay- 
ment of money to the participating notemakers, which was immediately paid over to 
the bank, constitutes money in earnest taking the sales contract from the ban of the 
statute. 


Dacosta v. Davis, 24 N.J.L. 319 (Sup. Ct. 1854) cited by RFC (p. 34) decided under the 
old New Jersey statute concerned a contract to purchase turpentine where there had 
been no memorandum, earnest money, or part performance in the form of delivery of 
at least part of the goods (id. p. 330). 


27 Exs. 62-A-1, 62-A-2, 68-A-1, 72, 73, 74, 76, T9B; JA 442-445, 459, 466-472, 
474478-482. 


28 Exs. 1B, 9, 28, 29, 33, 34, 41, 42, 44, 45, 47, 48, 54, 55, 56, 57, 58, 59, 61; 
JA 379-382, 392, 408-409, 414-415, 420-423, 425-427, 430, 431, 436-439, 440-441. 
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In Exhibit 1B, Mr. Wharton set forth the agreement. ‘The Philadelphia 
Agency was aware of this. See letter from its Acting Manager to Boggs of 


May 24, 1940, stating, "We understand that when you reply to Mr. Wharton's 
letter of May 20, 1940, you will send us a copy for the completion of our files” 
(Ex. 9, JA 392). Wharton's letter of May 20, 1940, was never acknowledged, 
but many letters to RFC requesting a reply were acknowledged as received. 
When Wharton again wrote Boggs on September 11, 1941, inquiring about 
plaintiff's position, Boggs wrote the next day that, "in this connection" the 
Philadelphia Agency had been instructed to transfer 1200 shares of preferred 
stock A of the Bank to plaintiff. (Exs. 28, 29, 41, 42; JA 408, 409, 420-1). 
As to defendant's citation of Bell v. Morgan, 91 U.S. App. D.C. 651, 199 

F. 2d 168 (1952), plaintiff merely states that she does not rely upon Wharton's 
May 20, 1940, letter by itself as a memorandum signed by the defendant. 

In the letter of October 2, 1941, from Wharton to the Philadelphia 
Agency (with copies to Boggs), the agreement set forth in the letter of May 20, 
1940, is referred to and summarized in connection with the release to be 
signed by plaintiff on the release of 1200 shares. Philadelphia also sent a 
copy of this letter to Boggs and wrote him several letters asking about the 


contents of Wharton's letter of October 2, 1941. Boggs then called Wharton 


to Washington for a conference (Ex. 56; JA 436). After such conference, 
Wharton wrote Boggs stating that he trusted there would be no further dif- 
ficulties about transferring the stock or any other assets which might be 


released in the future, as the situation permitted (Ex. 59; JA 438). The 
same day, he wrote Philadelphia as to his Washington conference and that he 
was advised that the release related solely to the 1200 shares (Ex. 59A; JA 
439). Acting Manager Walton, in his letter of January 27, 1942, asked Boggs 
to confirm this (Ex. 60; JA 439). Boggs wrote to Walton on January 27, 1942, 


that, ''You are advised that the matter as stated by Mr. Wharton is in accord- 


ance with our understanding and you can proceed on that basis" (Ex. 61; JA 440). 
Despite RFC's charge (p. 38), plaintiff has no intention of "studiously 
avoiding" a statement to the effect that she has fully performed her part of the 
agreement with RFC. RFC's argument (pp. 36-38) that her consideration for 
the contract in purchasing the stock was unrelated to the over-all agreement 
among plaintiff, the other notemakers, and the RFC, flies in the face of the 


evidence and leaves totally unexplained RFC's transfer to her of 1200 shares 
under that agreement. 
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C. Merger 
This Court on the first appeal disposed of defendant's defense of 


merger (Roebling v. Anderson, supra, at page 622) (JA 43). 

Had the second trial reached the stage where RFC had presented its case, 
it could have attempted to prove its alleged defenses. Defendant has raised 
many issues not passed on at trial and which are not matters of law. "Merger" 
depends upon questions of fact which could be resolved only after a trial on all 
of the defenses. Plaintiff purchased 40,060 shares of preferred stock A after 
RFC informed her that if she did not purchase them it would be forced to sell 


these shares to the public because of its mandate from Congress to liquidate 


and wind up its affairs 29 


VI SUMMARY 
If RFC's position is correct, how can it explain the failure to answer 
the following basic and essential questions: 
1. Why did RFC transfer 1200 shares of stock to plaintiff in February 


1942? 
2. Why was plaintiff required to pay a pro rata share of the foreclosure 


expenses and why was this expense later refunded to her, if she were not to be 
included in the release of stock or other assets by RFC? 


29 Plaintiff could not adduce evidence in anticipation of all possible affirmative de- 
fenses. It would have been proper rebuttal evidence. Outside of miscellaneous infor- 
mation which RFC tried to elicit on cross-examination of Wharton, there is no record 
evidence of the circumstances surrounding the purchase of the shares or the contract 
of purchase. Such contract could specifically preclude any merger, abrogation or waiver. 

The cases cited by defendant on page 47 have no application. The quotation from 
Ward v. Deavers, 92 App. D.C. 167, (1953), is out of context. That case involved a con- 
tract with two people to purchase a business. The first contract was made with the 
lessee to purchase his equity in the leased business. The second contract was made 
with the owner with a payment to the lessee for his equity in the lease. In a suit for 
fraud the Court held that the second contract superseded the first. In the case at bar, 
plaintiff, the other notemakers, and RFC negotiated a settlement agreement in 1940. 

In return for plaintiff's performance of the contract, she was to receive shares or 
assets or their equivalent -- not necessarily any part of the specific 40,000 shares 
purchased by her in 1954. If all of these shares had been retired, the loans would 
have been paid. RFC would have had on hand all of the collateral assets. At that 
point, plaintiff would have been entitled to receive these assets. 

Defendant cites Wardman v. Washington Loan & Trust Co., 67 App. D.C. 184 
(1937). That case holds that for one contract to supersede another "the new contract 
is in regard to the same matter and has the same scope as the earlier contract and 
the terms of the two contracts are inconsistent as a whole or in a substantial part ***." 
The subject matter: and scope of the two contracts here are entirely different. The 
terms are not inconsistent as plaintiff was entitled to the shares or assets or whatever 
took their place. RFC claims plaintiff "abrogated, waived and merged" her claim. 
RFC does not fully explain under which theory it is proceeding and these theories 
are mutually inconsistent. 
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3. Why did the offers of RFC in January 1938 and 1939 and December 
| 


1939 all provide that even though plaintiff was not to receive stock initially, 
she was to receive the balance of pledged assets after the loans were paid? 

4, Why did Durr (who was in charge of the directors notes problem) 
contact Wharton after foreclosure and ask him to discuss with plaintiff her 
taking over the entire debt for a nonliability note in exchange for all the 
pledged assets, and why did Durr (a) telephone Scott and (b) write Scott as 
to this exact proposal, if plaintiff were not being included in the settlement 
agreement then being negotiated? 

5. Why did Durr make a marginal note on a letter dated April 19, 1940 
(found in RFC files), almost two months after foreclosure, to the effect that 
"No stock goes to Roebling Estate until we have gotten back amount of p. 
[preferred] s. [stock] loan.", if the Roeblings were being excluded. from 
the settlement agreement then being negotiated? | 

6. If the agreement, as set forth in Mr. Wharton's letter of May 20, 
1940, was not in accordance with the understanding of RFC, why in view of 
the long course of prior dealing, did not RFC answer at least one of numerous 
letters directed to this subject? Why did Walton, the RFC's then Acting 
Philadelphia Manager, write the RFC in Washington on May 25, 1940, and ask 
that a copy of thereply to Wharton's letter of May 20th be forwarded to him? 

7. When Wharton wrote Boggs on September 11, 1940, regarding the 
release of "Mrs. Roebling's share of the Trentrusco Corporation assets," 
why did Boggs reply to Wharton the very next day, specifically referring to 
Wharton's letter of September 11, and state, "In this connection, you are 
advised that the Philadelphia Agency was instructed on August 13" to transfer 
1200 shares of preferred stock "A" to Mrs. Roebling, if RFC was not then 
recognizing the agreement sued on? 


8. If the transactions in question were merely a sale r shares by 
some of the other directors to plaintiff, why were the stock transfers by RFC 
to such directors made contingent upon the sale of such stock to plaintiff, and 
the proceeds therefrom required by RFC to be applied against the principal 
of these notemakers' notes? 


9. How does the RFC explain the testimony of Mr. Matlack, a disin- 
terested witness (corroborated by a contemporaneous letter from Mr. Rudner 
and contemporaneous minutes of the meeting), that Mr. Boggs set forth in the 
June 4, 1940 conference the agreement by RFC with plaintiff and the other 
notemakers in substantially the same terms as Wharton's letter of May 20, 
1940? 
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From the inception of the case, plaintiff has endeavored to present 
a factual and logical answer to all of these questions, whereas RFC has 
evaded them or given answer patently absurd and requiring a presumption 
that the RFC Board of Directors and its agents were acting in an illegal, 
improper and careless manner. In the main, defendant's arguments are 
based upon inferences and conjectures totally unrealistic and contrary to 
the facts as presented in the plaintiff's case. Whether the defendant could 
produce the mass of conflicting and contradictory evidence to support its 


arguments is also a matter for conjecture. It is clear, however, that its 


arguments are without foundation in the record and its inferences cannot 
be drawn from plaintiff's evidence on this appeal from the granting of the 
motion to dismiss at the conclusion of her case. 


CONCLUSION 


For the reasons stated herein, and in our original brief, we re- 
spectfully submit that the order, findings of fact and conclusions of law of 
the trial court should be set aside, and that the case be remanded for a 
new trial. 


Respectfully submitted, 


JOHN K, PICKENS 


M. JOSEPH STOUTENBURGH 
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731 Washington Building 
Washington 5, D. C. 
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FAHY, Circuit Judge: The case is complicated in its details but in 
essence consists of the claim of Mary G. Roebling, plaintiff, to an account - 
ing and possible recovery from the Reconstruction Finance Corporation 7’ 
based on contract, of sums retained or realized by it from collateral in 
excess of the amounts of loans it had made to the Trenton Trust Company 


| 
Ey Robert B. Anderson, Secretary of the Treasury, was substituted for 
the RFC, as the functions of the latter were transferred to the Secretary 


pursuant to $§2(d), (e), and 3 of Reorganization Plan No. 1 jot 1957, 22 
Fed. Reg. 4633. 
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of Trenton, New Jersey. Mary G. Roebling is the widow of Siegfried 
Roebling, who was a director of the Trust Company. For purposes of 
simplicity, since there is no issue as to the succession, we shall refer 
ordinarily to plaintiff and the interest of her deceased husband as Roebling. 

Roebling sued in the District Court on the bases of (1) an express 
contract, (2) an implied agreement, and (3) a quasi-contract or unjust 
enrichment. The case was heard by the court without a jury. At the con- 
clusion of Roebling’s case the court granted RFC's motion to dismiss, 
giving as ground therefor that Roebling had failed to prove the express 
contract relied upon, and, further, that if such contract had been made it 
was too vague and indefinite to be enforced. 

On her appeal from the ensuing judgment dismissing her complaint 
upon the merits, Roebling presents five points, two of which can be dis- 
posed of rather quickly. It is said that formal findings of fact and conclu- 
sions of law as required by Rules 52(a) and 41(b) of the F.R. Civ. P. were 
not made. In view of our disposition of the case this omission can be 
supplied on the remand. It is also contended that the trial court erred 
in refusing to admit certain testimony of prior dealings between Roebling 
and the Board of Directors of RFC. We think this was a matter within 
the sound discretion of the trial court which was not abused. But we 
leave the subject! open for reconsideration by the trial court in the light 
of developments on the remand. 

The three other questions presented by Roebling are: (1) there was 
a definite, legal, enforceable agreement; (2) if not, it was nevertheless 
error for the court to fail to rule upon the counts for breach of an implied- 


2/ 


in-fact contract and quasi-contract;— and (3) error occurred in denial of 
Roebling's motion for production of additional documents under Rule 34 


F.R. Civ. P. 


Ly Roebling appears to list unjust enrichment as a theory of recovery 
different from quasi-contract. Our understanding is that unjust enrich- 
ment is a basis upon which quasi-contract recovery can be obtained. See 
1 Williston, Contracts 15 (3d ed. 1957). 
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Since we think the last point is well taken, as to be more fully 
explained, we do not definitely rule on the other two. For if additional 
documents are produced the factual problem as to a contract, express 
or implied or quasi, might vary from that now before the courts, even 


were we of the opinion that the present record does not establish a con- 


tract of any kind. 
We now set forth a somewhat lengthy statement of how the case arose, 


which seems necessary for disposition of the discovery question. 

In 1933 notes totalling $585,000 were given to the Trenton Trust 
Company by six of its directors, two of whom were Roebling ($200,000 
note) and Voorhees ($100,000 note). In return approximately $585,000 of 
"glow assets" were put in trust by the bank for the benefit of the note- 
makers. In May 1934 RFC loaned $2,000,000 to the bank through the 
latter's subsidiary, the Trentrusco Corp. There was pledged with RFC 
as security 100,000 shares of Trenton Trust Company preferred A stock, 
par value $6.00, liquidation value $20.00, and $500,000 of the $585,000 
slow assets which had been put intrust. This latter collateral was 
released by the trustees with approval of the notemakers. In September 
1936 RFC loaned a second $2,000,000 to the bank in the form of a pur- 
chase of 100,000 shares of its preferred A stock. | 

The five directors other than Roebling claimed later ‘that their 
notes were not primary obligations but for accommodationionly. From 
1936 to 1940 unsuccessful attempts were made by the bank, by Roebling 
and by RFC to induce the five directors to recognize their notes as 
primary obligations and to put them in bankable condition. | 

On February 23, 1940, RFC foreclosed the collateral of the first 
loan and acquired this collateral by bidding it in for the amounts of the 
principal then due on the loan note ($1,808,000). | 

On March 15, 1940, RFC authorized the offering of shares of pre- 
ferred A stock to those directors, other than Roebling, who should pay or 
make bankable their notes. Stock would be given to them in amounts 


equivalent to the value of their respective notes at the rate of $20.00 per 
share. By April 19 director Chamberlain agreed to this. On May 17, 1940, 
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however, RFC revoked this authorization but authorized the release of 
some 13,583 shares to the four directors other than Roebling and Voor- 
hees provided they made their notes bankable, which, with the exception 
of Chamberlain, they failed to do. 

Roebling alleges that then an oral contract was made between her 
and RFC in a series of conferences with RFC's representatives, ending 
prior to May 20, 1940, for the purpose of encouraging the directors other 
than Roebling and Voorhees to pay or make bankable their notes. The 
encouragement was to come through the creation by Roebling of a market 
for the stock which would be issued to them. By the alleged contract, 
omitting some details, RFC would release to these directors shares of 


preferred A stock in amounts equivalent to their respective notes at the 
rate of $20.00 per share and would transfer to Roebling "'all of such 
shares, or other assets . . . from time to time as sufficient equity for 


that purpose accrued in the collateral originally pledged with the defend- 
ant [RFC] to secure the $2,000,000 loan of May 23, 1934. . . "provided 
that the directors would pay their notes or put them in bankable condition. 
Roebling would then purchase from the three directors other than Cham- 
berlain, Voorhees, and herself, at $6.00 per share, the shares of stock 
released to them by the RFC. 

Roebling contends that the details of the contract were evidenced 
by a letter of May 20, 1940, from Roebling's attorney to the authorized 
representative of RFC setting forth the attorney's understanding of the 
agreement. The letter was introduced in evidence. 

Voorhees refused to pay or make bankable his note but by June 4, 
1940, the others had done so. RFC accordingly delivered to each of them 
shares of preferred A stock, which Roebling then purchased from them 
for $6.00 per share, totaling $67,220. They applied the proceeds on the 
balances due on their notes. On June 18, 1940, Roebling made the last 
payment on her note, thus retiring it. 

On June 1, 1941, RFC authorized transfer of 1200 shares of 
preferred A stock to Roebling provided she pay the expenses in connec- 
tion with the transfer. The actual transfer was made in January or 
February 1942. 


In December 1952 Trenton Trust Company retired the remaining 
85,217 shares of preferred A stock used as collateral (100,000 less 
14,783 shares given to the five directors, including Roebling) by paying 
to RFC $20.00 per share plus accrued dividends. In this manner, with 
the payments previously made, RFC recovered the amount of its first, 
1934, loan. By May 1954 it had recovered the amount of its second, 
1936, loan, when Roebling purchased from RFC the last 40,000 shares 
at $20.00 per share. | 


Upon the basis of the matters thus summarized Roebling filed 


her suit. 


Roebling instituted pretrial discovery proceedings under F.R. 


Civ. P. 34, 3, seeking the right to inspect certain files of RFC related 


to the loans. The files requested were: 
1. Loan docket file, showing all transactions, collec- 

tions and disbursements. | 
Files showing the transactions relating to (a) trans- 
fers or other disposition of all shares of Preferred 
Stock "A" of Trenton Trust Company held by defendant 
at any time during the period aforesaid [ May 23, 1934 to 
June 29, 1954] and (b) the disposition of the additional 
collateral securing the first loan (all of which was fore- 
closed on February 23, 1940 and is itemized as Exhibit 
A to the Amended Complaint) during the period from 
February 23, 1940 to June 29, 1954. | 


Correspondence file. 


3/F R. Civ. P. 34: | 

"Upon motion of any party showing good cause therefore and 
upon notice to all other parties, and subject to the provisions of Rule 
30(b), the court in which an action is pending may (1) order any party 
to produce and permit the inspection and copying or photographing, by 
or on behalf of the moving party, of any designated documents, papers, 
books, accounts, letters, photographs, objects, or tangible things, not 
privileged, which constitute or contain evidence relating to any of the 
matters within the scope of the examination permitted by Rule 26(b) 
and which are in his possession, custody, or control. . . f" 
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Legal file. 
Loan agreement or agreements. 
Minutes of meetings of, and the transcript of all 
material remarks before, the Board of Directors of 
the defendant, Reconstruction Finance Corporation, 


concerning (1) said loans, (2) the authority of Messrs. 


McGrath, Scott, Boggs, MacArthur and others to act 

in connection with said loan accounts, (3) the release 

of shares of said Preferred Stock "A" to plaintiff and 

other directors of said Trust Company and (4) the 
repayment by Reconstruction Finance Corporation of 

the foreclosure expenses to plaintiff and other said 
directors of the Trust Company. 

Basic memoranda to appropriate division chiefs relating 

to all matters set forth in 6(1) through 6(4) above and 
memoranda based on such basic memoranda and prepared 
for the Board of Directors of the Reconstruct ion Finance 
Corporation by the examining and legal divisions of that 
Corporation or members of the staffs thereof. 

Records relating to the duties, responsibilities and 
authority of all officers and employees of the Reconstruc- 
tion Finance Corporation charged with responsibility for 

the Trenton Trust Company and/or the Trentrusco Corpora- 
tion loan account or accounts, including all records relating 
to the duties, responsibilities, and authority of Messrs. 
McGrath, Boggs, Ralston, Scott and MacArthur in connection 


therewith. 


The District Court ordered RFC to file a list of those documents which 


were 


pertinent to the Trenton Trust Company and/or the 
Trentrusco Corporation loan account or accounts with 
the Defendant, from the period from May 23, 1934 to 


June 29, 1954, and to the alleged contract of May 20, 1940 
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upon which plaintiff relies in her action and which are 
relevant to the issues in this case. [Emphasis added.] 

RFC duly filed a list, to which Roebling objected on the ground 
that it only partially complied with the order of the court, specifically 
that the documents RFC listed were concerned only with the express- 
contract issue and left out documents concerning the contract-implied- 
in-fact and quasi-contract issues. RFC replied that the latter "neces- 
sarily are dependent upon the alleged express contract." The court 
overruled Roebling's objections. 

The court did not state its reasons for this ruling, but it appears 
that RFC was required to produce only documents related to the express- 
contract theory of recovery. In our view such a limitation was not war- 
ranted. Though appellate courts will generally not interfere with a 
trial court's disposition of matters of discovery, they will do so when 
the ruling is "improvident and affect[s] the substantial rights of the 
parties." Carter v. Baltimore & O. R., 80 U.S. App. D.C. 257, 259, 152 
F.2d 129, 131. 

There is a difference between an express contract and one implied 
in fact. 


Contracts are express when their terms are stated by 
the parties and are often said to be implied when their 
terms are not so stated. The distinction is not based on 
legal effect but on the way in which mutual assent is | 


manifested . . . [Contracts implied in fact are] obliga- 

tions arising from mutual agreement and intent to promise 

but where the agreement and promise have not been expressed 
in words. =f | 
There is also a difference between express contracts and quasi-contracts, 
for in the latter mutual assent is not needed. As Williston|states, quasi- 
contracts are | 


4/1 Williston, Contracts 8-11 (3d ed. 1957). 
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imposed by law on the defendant irrespective of, and 

sometimes in violation of, his intention. 9. 

RFC argues, however, that the motion to produce was defective 
in that the documents desired were inadequately designated and Roebling 
had asked for permission to make an unrestricted search of RFC's files. 
Assuming arguendo that such a request could not be granted, see Mer- 
cantile Metal & Ore Corp. v. American Gen. Supply Corp., 12 F.R.D. 
345 (S.D. N.Y.); Frank v. Tinicum Metal Co., 11 F.R.D. 83 (E.D. Pa.); 
Kenealy v. Texas Co., 29 F.Supp. 502 (S.D. N.Y.), the better rule does 
not require that each specific paper be designated though there appear to 
be decisions to the contrary£/ The requirements of Rule 34 were satis- 
fied in this case a/ by a designation of documents by categories so long 
as the categories themselves were set forth with reasonable particular- 


> id. at 10. 


6 See Martin-Parry Corp. v. C.A. Bader Co., 16 F.R.D. 465 (D. Conn.); 


Lundberg v. Welles, 11 F.R.D. 136 (S.D. N.Y.); and see Schwartz v. Boland 
& Cornelius, 16 F.R. Serv. 26a.2, Case 1 (S.D. N.Y.); Forstmann Woolen 
Co. v. Manufacturer's Retail Men's Stores, 6 F.R.D. 224 (S.D. N.Y.); 
United States v. American Optical Co., 2 F.R.D. 534 (S.D. N.Y.); Archer 


v. Cornillaud, 41 F.Supp. 435 (W.D. Ky.). 


— 


Barron & Holtzoff have concluded that the test is a relative one, 
depending on the degree of knowledge that a movant has as to the docu- 
ments he requests. See 2 Barron & Holtzoff, Federal Practice and Pro- 
cedure 515 (Rules ed. 1950). We note also the following language of the 
Supreme Court in Consolidated Rendering Co. v. Vermont, 207 U.S. 541, 
applied to Rule 34 by Callaway v. Rolland Laboratories, Inc., 9 F.R.D. 88 
(W.D. Mo.): 

We see no reason why all such books, papers and 
correspondence which related to the subject of the 
inquiry and were described with reasonable detail, 
should inot be called for and the company directed 
to produce them. Otherwise, the State would be 
compelled to designate each particular paper which 
it desired, which presupposes an accurate knowledge 
of such papers, which the tribunal desiring the papers 
would probably rarely, if ever, have. 

207 U.S. at 554. 
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which we think was done. 2/ 
RFC also contends that good cause has not been shown as required 
by Rule 34. In Hickman v. Taylor, 329 U.S. 495, the Court laid down 

some general guides on this aspect of the problem: | 


[T] the disposition-discovery rules are to be accorded a 


ity, 8/ 


broad and liberal treatment. No longer can the time- 
honored cry of "fishing expedition" serve to preclude 
a party from inquiring into the facts underlying his | 
opponent's case. Mutual knowledge of all the relevant 
facts gathered by both parties is essential to proper | 
litigation. To that end, either party may compel the | 
other to disgorge whatever facts he has in his posses; 


sion. — 


What constitutes good cause takes into account considerations of 
practical convenience. Barron & Holtzoff state that "the court should 
be satisfied that the production of the requested document is necessary 
to enable a party to prepare his case or that it will facilitate proof or 
aid in the progress of the trial. 22/ Moore summarizes it as follows: 

[T]here should be a showing that the documents sought 


to be inspected will in some way aid the moving party 


in the preparation of his case; that the documents are 
relevant to the issues; that the moving party must estab- 
lish his claim or defense by documents, most of which 


are in the adverse party's possession; or that denial 


| 
e United States v. Certain Parcels of Land, 15 F.R.D. 224, 228 (S.D. 
Cal.); Leven v. Birrell, 13 F.R.D. 341 (S.D. N.Y.); Frank v, Tinicum Metal 
Co., 11 F.R.D. 83 (E.D. Pa.); Loew's Inc. v. Martin, 10 F.R.D. 143 (N.D. 
Ohio); Bunch v. General Motors Corp. 9 F.R.D. 682 (E.D. Tenn.), Simper 
v. Trimble, 9 F.R.D. 598 (W.D. Mio} This view also finds; support in the 
notes of the Advisory Committee on Amendments to the Rules, 28 U.S.C. 


p. 4322 (1952). 
9 


10 


United States v. United Shoe Mach. Corp., 76 F.Supp. B15, 317 (D.Mass.). 


329 U.S. at 507. 


2 Barron & Holtzoff, Federal Practice and Procedure/497 (Rules ed. 
1950). | 
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of production would unduly prejudice the preparation of 


the party's case or cause him hardship or injustice. 22/ 


Since it appears that Roebling, except for discovery, would be 
seriously disabled in obtaining evidence which might exist with respect 
to the decisions and intent of RFC in the early 1940s about the matters 
in litigation, a denial of the documents, it seems to us, would unduly 
prejudice her preparation. Here, in contrast with Hickman v. Taylor, 
supra, and Martin v. Capital Transit Co., 83 U.S. App. D.C. 239, 170 
F.2d 811, good cause for the most part has been shown: == 

However, we find that Roebling's request is in some respects too 
broad: 

Category 1 14/ refers only to documents needed to establish damages 
if Roebling succeeds in her claim. These documents would serve no pur- 
pose now and can be obtained at the time, should it arise, that an account- 
ing is ordered. See Rabinowitz v. Borish, 5 F.R. Serv. 34.41, Case 3 
(D.N.J.). 

Category 2'has been satisfied as far as need be. Roebling com- 
plains that the documents filed do not contain the records relating to the 
transfer of the last 184,217 shares of stock and the disposition of the 
collateral other than the stock. Any relevancy of such documents would 
be to the issue of damages. 

Category 3'is relevant only within reasonable time limits, and only 
if construed as relating to correspondence about the matters in litigation. 
In the list of documents filed RFC went back as far as December 19, 1939, 
so we accept that date as to the relevancy of correspondence since then. 
We see no purpose in requiring the production of correspondence going 
back to 1934, as requested. 


a Moore, Federal Practice 2450 (2d ed. 1950). 
zs The RFC specifically stated to the District Court that it claimed 
no privilege. R. 308. 


= These categories are quoted at p. 6, supra. 
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Category 5 has been abandoned by Roebling for the presen and 
need not be produced. 

Categories 4, 6, 7 and 8 we think are relevant and should be pro- 
duced or made available for inspection. We note that ina paper filed in 
the District Court RFC states that letters and documents on legal mat- 
ters are scattered through the correspondence and loan-documents files, 
and that it has no file denominated as "legal.'' We do not think that the 
categories requested mean that a file must have the name of the cate- 
gories as stated; rather the categories are references to subject mat- 
ters, and documents should not be withheld because RFC has another 
name for the files. | 

Upon such discovery being had, and upon supplementing of the 
record by such admissible evidence, if any, as might result, the case 
should be redecided, on all counts, with due regard to the requirements 
of Rules 52(a) and 41(b). Eden v. Lauriat, 103 U.S. App. D.C. __, 254 
F.2d 339. 


Implicit in our above rulings is a rejection at this time of certain 


defenses of appellee, as follows, upon which the District Court made no 
decision: 
1. RFC contends that the action is barred by the statute of limita- 
tions and laches because it did not accrue, upon any theory of recovery, 
within three years preceding the filing of the complaint in August 1954. 
Asthe 1934 loan was not completely satisfied until December 1952 it 
would seem that the obligation of RFC under any contract which might 
have existed would not have accrued until then. Also to be considered 
is the claim of Roebling that in 1946 there was on the insistence of RFC 
a modification of the basic contract so that Roebling would be entitled to 
nothing until after both loans were satisfied. As stated above, the second, 
1936, loan was not completely satisfied until May 1954. | 
2. RFC contends that the statute of frauds bars enforcement of 
any contract entered into. First, we think that the statute at frauds does 
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not apply to a quasi-contract theory of recovery-22/ Therefore even if 
it would bar recovery on the express-contract or contract-implied-in- 
fact theories it would not dispose of the case. Further, Roebling claims 
that part performance removes the contract from the application of the 
statute. 

3. RFC contends that Roebling's claim merged in her 1954 pur- 
chase of the last 40,000 shares of stock from RFC on the ground that 
this purchase was inconsistent with the alleged basic contract. This does 
not necessarily follow. It depends upon the circumstances surrounding 
the purchase as well as the terms of the contract if one existed. For 
example, if there were a breach of contract on the part of RFC to turn 
over to Roebling the stock or other assets left in its hands after the notes 
were satisfied her purchase of the stock would not necessarily preclude 
consideration, in the accounting and recovery sought, of the amount she 
paid for it. 

All three of these defenses involve questions of fact that may be 
affected by whatever evidence the further discovery proceedings may 
produce. We think their determination should be left to the trial judge 
upon his reexamination of the case. 


Reversed and remanded for further proceedings 
consistent with this opinion. 


15 Witkes v. Stacy Williams Co., 235 Ala. 343, 179 So. 245, 247-48; 
Olsen v. Fraxer, 154 Kan. 310, 118 P.2d 505; Berth v. W.G. Knapp Co., 
215 App. Div. 693, 212 N.Y.S. 771 (2d Dept.); cf. Higgins v. Evans, 188 
Mo. 627, 87 S.W. 973, 976; Muri v. Young, 75 Mont. 213, 245 Pac. 956, 
958. 


